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PURPOSE

The purpose of thishill, as proposed to be amended, is to create a new evidence code section
which will provide that evidence of a past commercial sexual offenseisnot inadmissible to
prove conduct in in a current commercial sexual offense.

Existing lawprovides that a court may in its discretion exeledidence if its probative value is
substantially outweighed by the probability thatatdmission will necessitate undue
consumption of time or create substantial dangemnoiie prejudice, confusing the issues, or
misleading the jury. (Evidence Code § 352.)
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Existing lawprovides that, with certain exceptions, evidenica person's character or a trait of
his or her character, whether in the form of ammm, evidence of reputation, or evidence of
specific instances of his or her conduct, is inasmie when offered to prove his or her conduct
on a specified occasion. (Evidence Code § 1101.)

Existing lawprovides that except as specified, evidence @fragm's character or a trait of his or
her character (whether in the form of an opiniandence of reputation, or evidence of specific
instances of his or her conduct) is inadmissiblenvbffered to prove his or her conduct on a
specified occasion. (Evidence Code § 1101(a).)

Existing lawprovides for the admission of evidence that aggecommitted a crime, civil

wrong, or other act when relevant to prove a fachsas motive, opportunity, intent, preparation,
plan, knowledge, identity, absence of mistake erdmnt, or whether a defendant in a
prosecution for an unlawful sexual act did not oeably and in good faith believe that the
victim consented. (Evidence Code § 1101(b).)

Existing lawprovides that, with certain exceptions, in a cnatiaction in which the defendant is
accused of an offense involving domestic violersgdjence of the defendant’'s commission of
other domestic violence is not made inadmissibléhbyEvidence Code provision set forth
directly above if the evidence is not inadmissiloeler the general balancing test weighing
probative value against the probability that adrorssf the evidence will necessitate undue
consumption of time or will create substantial damgf undue prejudice, confusion, or
misleading the jury. (Evidence Code § 1109.)

Existing lawprovides that in a criminal action in which thdedelant is accused of a sexual
offense, as specified, evidence of the defendeatramission of another sexual offense or
offenses is admissible to prove the dispositiothefdefendant if the probative value of the
evidence is not outweighed by a substantial daofjendue prejudice. (Evidence Code
§1108(a).)

Existing law,for the purposes of Evidence Code Section 1108eeh sexual offense as a crime
that involved any of the following:

» Sexual battery

* Rape

» Statutory rape

» Spousal rape

* Rape in concert

» Commission of a sexual act through fear

» Aggravated sexual assault of a child

e Sodomy

» Child sexual abuse

* Oral copulation

* Sending harmful matter to a child

» Continuous sexual abuse of a child

* Bringing obscene matter into the state

» Developing, duplicating, exchanging child pornodmap

* Using a child to assist in obscene matter

» Distributing child pornography

» Possession of child pornography
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* Indecent exposure

* Child molestation

* Assault with intent to commit rape, sodomy or @@bpulation

» Contact, without consent, of any part of defendahtidy or an object and the genitals or
anus of another.

» Contact, without consent, between the genitalsas @f the defendant and any part of
another person’s body.

» Deriving sexual pleasure from the infliction of tleebodily injury or physical pain on
another person.

* An attempt or conspiracy to engage in any of ttmvab(Penal Code § 1108 (d)(1))

This bill, as proposed to be amended, creates a new evidedeeection that provides that in a
criminal action in which the defendant is accuskd commercial sexual offense, evidence of
the defendant’s commission of another commercialaeoffense or offense is not made
inadmissible by Section 1101, if the evidence ismade inadmissible pursuant to Section 352.

This bill, as proposed to be amended, defines “commerciabseffense” as pimping,
pandering, and human trafficking for sexual purgose

COMMENTS
1. Need for This Bill
According to the author:

California is home to three cities on the FBI's b$the top 13 cities for sex
trafficking — San Diego, Los Angeles, and San Fsoae For example, researchers
at the University of San Diego and Point Loma NamarUniversity have estimated
that as many as 8,000 people in the San Diegonegone could be victimized
each year.

Evidence Code Section 1101 generally providesathigence of a person’s
character, which includes specific incidents oftgasduct, is inadmissible at trial.
Yet, existing law recognizes the difficulties iropecuting sex crimes and crimes of
domestic violence, and creates exceptions to tiésim those cases. Currently,
under Evidence Code Sections 1108 and 1109, the¢ lcasi the discretion to allow
evidence of prior acts to be considered in thegmoton of sexual offense crimes
and crimes of domestic violence.

Cases of human trafficking, pimping, and pandeargynotoriously difficult to
prosecute due to the nature of both the victimsthadraffickers.

Many victims of sex trafficking have been groomeahtrolled, and even
brainwashed by their traffickers, and do not seetelves as victims — at least not
initially. Additionally, many victims are threated with violence by their
traffickers if they agree to come forward to testtf trial. Some of these victims
live in the same community as their trafficker dhelir trafficker’s fellow gang
members, which adds credibility to these thredisus, securing victim testimony
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in human trafficking trials is difficult, and mamyctims recant their statements
before a case reaches trial.

Meanwhile, many human traffickers and pimps oft@ventheir victims from
jurisdiction to jurisdiction (“the circuit”) or sece new victims in order to thwart
detection by law enforcement. Once in a new juctgzh, or having secured a new
victim, the prosecution can be precluded from usiegtrafficker’s prior activities
to prove up his current ones. This gives a distidlvantage to the most egregious
traffickers, the ones who operate across jurisahstiwith multiple victims.

SB 230 adds the crimes of sex trafficking, pimpiagg pandering to the list of
“sexual offenses” that constitute exceptions torthe against character evidence at
trial. These long overdue amendments to the Eciel€ode acknowledge that the
challenges with prosecuting crimes of human trkiffig are similar to the
challenges of prosecuting other sex and domesilemte crimes.

SB 230 does not mandate that these prior actsrbétad in any defendant’s trial.
Rather, it gives judges the discretion to allowsg@utors to present such evidence
in appropriate cases, just as they can in otheasdxdomestic violence cases.

Specifically, under Evidence Code Section 352 cth#t can exclude this evidence
where its-- “probative value is substantially outweighed by piebability that its
admission will (a) necessitate undue consumptiamed or (b) create a substantial
danger of undue prejudice, of confusing the issoesjisleading the jury.”

2. History of Evidence Code Section 1108

In general California common law has always exalueeidence of a person's character or a trait
of his/her character (whether in the form of amag, evidence of reputation, or evidence of
specific instances of his/her conduct) when offéoeprove conduct on a specified occasion.
This provision is codified in Evidence Code sectid®1(a). "The general theory for excluding
this type of evidence is twofold. First, while teeidence is relevant under the general meaning
of relevancy, it tends to distract the trier oftfilom focusing on the facts at issue. Second,
disposition evidence can be very inflammatory argjydicial. In the classic phrase, this
evidence is generally inadmissible precisely beeaushows that he/she did it before, he/she did
it again.” (See also generallyiitkin California Evidenc&d ed. section 334.) In criminal
actions, there are some exceptions to the generailgition on the introduction of character
evidence. Character evidence is admissible & initially introduced by the defense either to
prove conduct in conformity with his/her own contlacwith the victim's conduct. Once
character evidence is introduced by the defense, e prosecution can use character evidence
to rebut the defense testimony. (Evidence Codieosescl102 and 1103.) Common law and
Evidence Code 1101(b) have allowed the admisgilofittvidence that a person committed a
crime, civil wrong, or other act when relevant toye some fact other than his or her disposition
of committing such an act, i.e., motive, intentpogiunity, preparation, plan, knowledge, etc.

In 1995, the Legislature created an additional ptioa to the inadmissibility character evidence
by enacting Evidence Code section 1108 to expamddmissibility of disposition or propensity
evidence in sex offense cases. In 1996, the lagra added a similar provision to allow the
admission of evidence that the defendant commdtbdr acts of domestic violence in domestic
violence cases. (See Evidence Code section 1109.)
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The legislative history indicates Evidence Coddisacl108 was intended in sex offense cases
to relax the evidentiary restraints Evidence Casttisn 1101, subdivision (a), imposed to
assure that the trier of fact would be made awhtkeodefendant's other sex offenses in
evaluating the victim's and the defendant's crétibiEvidence Code section 1108 was modeled
on Rule 413 of the Federal Rules of Evidence, aatbpt 1994, which provided in pertinent part
that "(a) In a criminal case in which the defendargccused of an offense of sexual assault,
evidence of the defendant's commission of anotfienge or offenses of sexual assault is
admissible, and may be considered for its beanmgny matter to which it is relevant.”

California courts have upheld the validity of b&Widence Code sections 1108 and 1109. (See:
People v. Falsett§1999) 21 Cal. 4th 90Feople v. FitcH1997) 55 Cal. App. 4th 753.)

3. New Character Evidence Exception

This bill, as proposed to be amended, creates achavacter evidence exception by providing
that in a criminal action in which the defendanaé¢gused of a commercial sexual offense,
evidence of the defendant’s commission of anotberrercial sexual offense or offenses is not
made inadmissible by Section 1101, if the evideac®wt made inadmissible pursuant to Section
352.

Are commercial sexual offenses, defined as pimgagdering, or human trafficking for sexual
purposes, offenses similar to those of domestilent® or sex offenses so that character
evidence of past behavior should be admissiblecurgent offense of a similar nature?

4. Author's amendments

In the Committee the author intends to offer amesnbsthat will gut the current bill and create
a new section that will state:

(a) In a criminal action in which the defendant is as=mliof a commercial sexual offense,
evidence of the defendant’s commission of anothermercial sexual offense or
offenses is not made inadmissible by Section lif@ie evidence is not made
inadmissible pursuant to Section 352.

(b) In an action in which evidence is to be offeredemtiis section, the people shall
disclose the evidence to the defendant, includiatgsients of withesses or a summary of
the substance of any testimony that is expectée wffered in compliance with the
provisions of Section 1054.7 of the Penal Code.

(c) This section shall not be construed to limit thenession or consideration of evidence
under any other section of this code.

(d) As used in this section, “commercial sexual offémseans conduct proscribed by Penal
Code sections 266h, 266i, subdivisions (b), oof®ection 236.1, or any conduct under
the law of a state or of the United States thatprhmitted under the law of this state,
would constitute a violation of the enumerated ©atiia statutes.
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5. Argument in Support
According to the co-sponsor the San Diego Diskitorney:

Cases of human trafficking, pimping, pandering lbamotoriously difficult to
prosecute because the victims often do not, at iediglly, see themselves as such.
These victims have been brainwashed by their tledfs and many times recant
their previous statements by the time their tr&#its case reaches court.

Existing law recognizes the difficulties in prosgog domestic violence and other
sex crimes. While Evidence Code section 1101 oriynarecludes prosecutors
from using a prior incident of conduct to prove tiarged crime, Evidence Code
sections 1108 and 1109 remove this barrier to thegeution of sex crimes and
domestic violence crimes. In doing so, the Evidehode recognizes that when it
comes to sex crimes and domestic violence, theepatprs often have bene
operating in the dark, long before their chargaeches were brought to light.
Sections 1108 and 1109 give the court the disereti@llow evidence of these
prior acts to be considered in the prosecutiorhafges sex and domestic violence
crimes.

In the past few years we have learned a greatadbeait human trafficking.
According to the groundbreaking 2013 study, by Pboma Nazarene University,
we know that human trafficking is the second largeslerground economy after
drug trafficking, estimated at $810-millioim San Diego, more than 100 gangs are
involved in the commercial exploitation of peopled eight-percent of pimps/sex
trafficking facilitators interviewed were involvéd gangs.And sadly, the average
age of entry into child commercial sexual explomats 16 years of age. SB 230
simply brings the crimes of human trafficking, pimg, and pandering into
conformity with the practice of allowing this priacts evidence to be considered in
a sex crime prosecution.

SB 230 does not mandate that these prior actsrbétad in any defendant’s trial,
it simply give judicial officers the discretion &low prosecutors to present such
testimony in appropriate cases, just as they ctiyrean in other sex and domestic
violence cases....

6. Argument in Opposition
The American Civil Liberties Union opposes thid bthating:

Current law prohibits the use of character evidemmuding prior “bad acts,” for
the purpose of proving propensity to commit a crimigh the narrow exception
that such evidence is allowed in cases chargingadex intimate family violence.
(Seekvidence Code section 1101, 1108, and 1109.) SBA2(d allow the use of
propensity evidence to prove the charges of humadficking, pimping and
pandering, for the first time allowing propensityidence to prove a crime
motivated by money.
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SB 230 proposes a sharp break from long-standgay [gactice. As the California
Supreme Court has stated:

From the standpoint of historical practice, unguestbly the general
rule against admitting [character] evidence is ohieng-standing
application. [...] The rule excluding evidence afinal propensity is
nearly three centuries old in the common law.

(People v. Falsett&1999) 21 Cal.4th 903, 915.)

Likewise, the Ninth Circuit stated “it seems cléaat the general ban on propensity
evidence has the requisite historical pedigreaudify for constitutional status.”
(United States v. LeMg@th Cir. 2001) 260 F.3d 1018, 1025.) Any changenf

this long-standing practice raises serious duega®concerns.

The U.S. Supreme Court has not decided whethawialippropensity evidence in
sexual assault and intimate family violence case®nstitutional. The California
Supreme Court and the Ninth Circuit Court of Apgdsve found this to be
constitutional, given that the historical recortuadly supports the conclusion that
a “lustful exception” to the rule against admittipgppensity evidence was long
recognized. The Ninth Circuit observed:

courts have routinely allowed propensity evidemcsdx-offense cases,
even while disallowing it in other criminal proséioms. [...] As early as
1858, the Michigan Supreme Court noted that “courteveral of the
States have shown a disposition to relax the adaiphst propensity
evidence] in cases where the offense consistfi®f ihtercourse between
the sexes.” Today, state courts that [do not havexalicit rule allowing
admission do so] by resorting to the so-calledtfilglisposition”
exception, which, in its purest form, is a ruleoaling for propensity
inferences in sex crime cases.

(Id. at pp. 1025-26.)

The theory behind allowing propensity evidencearusal assault and intimate
family violence cases is, in part, based on theeb#iat the nature of these offenses
makes propensity evidence more relevédee(ldat p. 915.) The California
Supreme Court noted that in the legislative histdfrihe bill allowing the use of
propensity evidence in sexual assault cases,” [tfiggslature ‘declared that the
willingness to commit a sexual offense is not comrtmmost individuals; thus,
evidence of any prior sexual offenses is partitylprobative and necessary for
determining the credibility of the witness.Tb{d.) Similarly, in assessing the
constitutionality of the rule allowing propensityi@ence in cases of intimate
family violence, the California Courts of Appealted, “evidence of other acts is
important in domestic violence cases because difheally repetitive nature of
domestic violence crimes.Pgople v. Browrf2000) 77 Cal.App.4th 1327, 1333.)

Similar reasoning does not apply to allowing praggrevidence in the types of
cases proposed by SB 230. We can find no histagmdence that propensity
evidence has been permitted to prove human trafficlpimping or pandering in
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the past 300 years. The bill seeks to permit tieeofipropensity evidence to prove
crimes motivated purely by the desire to make mpwnénere there is no evidence
of character-based compulsion behind the offemskadd, the fact sheet in support
of SB 230 states, “more than 100 gangs in San D@agmty are engaged in human
trafficking, making it the second largest undergrd@conomy in the County,
estimated at $810 million per year.” Criminal gangske calculated, financial
choices about which criminal enterprise to engageursuing human trafficking
and prostitution alongside drug sales and othegall enterprises. These criminal,
commercial enterprises are not pursuing these séfebecause they have a
particular drive or propensity to engage in sexaxgloitation. Rather, they do so
purely to make money.

It is important to note that while current law peets the use of uncharged acts to
prove propensity, it does not preclude prosecutora presenting other “prior bad
acts” evidence for other purposes. One guide fosgrutors working on human
trafficking cases advises:

While evidence of a defendant’s other “bad acts€raminal activity is not
admissible to show actions in conformity with tbahavior, competent evidence
can be admissible to show motive, identity, intabisence of mistake or accident,
planning, common plan or scherhe.

Prosecutors thus can continue to present charaatdgnce to prove many
elements of their case. While we understand theedesmake it even easier for
prosecutors to prove these cases, we cannot dileware principles of due process
to be abrogated, no matter how good the intentions

-- END —

! Jennifer Gentile Long and Teresa Garvey (NovemBé&@PNo Victim? Don’t Give Up: Creative Strategies in
Prosecuting Human Trafficking Cases Using Forfaitby Wrongdoing and Other Evidence-Based Technjques
Strategies: The Prosecutors’ Newsletter on Violehgainst Women Act, available at
http://www.aequitasresource.org/S_lssue_7_No_Vidiomt_Give Up.pdf




