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PURPOSE

The purpose of thishill isto enact a new statute explicitly stating that, declaratory of existing
law, confidential juvenile files cannot be disclosed to federal officials absent a court order, as
specified.

Current law defines a “juvenile case file” as a petition filed in any juvenile court proceeding,
reports of the probation officer, and all other documents filed in that case or made available to
the probation officer in making his or her report, or to the judge, referee, or other hearing officer,
and thereafter retained by the probation officer, judge, referee, or other hearing officer. (Welfare
& Institutions Code Section 827(e). All statutory references are to the Welfare & Institutions
Code, unless otherwise indicated.)

Current law requires that the “order and findings of the superior court in each case [under the
provisions of this chapter] shall be entered in a suitable book or other form of written record
which shall be kept for that purpose and known as the ‘juvenile court record.” (Section 825.)

Current law provides that only specified parties, including but not limited to court personnel, a
district attorney, a city attorney, a minor who is the subject of the proceeding, the minor’s

parents or guardian, the attorneys for the parties, and “[a]ny other person who may be designated
by court order of the judge of the juvenile court upon filing a petition” are authorized to inspect a
juvenile “case file.” (Section 827(a).)

Current law provides that a juvenile case file, any portion thereof, and information relating to the
content of the juvenile case file, may not be disseminated by the receiving agencies to any
persons or agencies, other than those persons or agencies authorized to receive documents
pursuant to this section. (Section 827(a)(1)(P)(4).)

Current law provides that a juvenile case file, any portion thereof, and information relating to the
content of the juvenile case file, may not be made as an attachment to any other documents
without the prior approval of the presiding judge of the juvenile court, unless it is used in
connection with and in the course of a criminal investigation or a proceeding brought to declare a
person a dependent child or ward of the juvenile court. (Section 827(a)(1)(P)(4).)

Current law allows the disclosure of any information gathered by a law enforcement agency,
including the Department of Justice, relating to the taking of a minor into custody (including
disposition information about juvenile court proceedings) to be disclosed to another law
enforcement agency or to any person or agency which has a legitimate need for the information
for purposes of official disposition of a case. (Section 828(a).)

Current law provides that when a petition is sustained for one of the serious or violent offenses
listed in Section 676 subdivision (a), specified documents in the juvenile court file (and no
others) are available for public inspection: the charging petition, the minutes of the proceeding,
and the orders of adjudication and disposition of the court. (Section 676(d).)

This bill would enact a new provision in the Welfare and Institutions Code stating the following:

» “ltis the intent of the Legislature in enacting this section to clarify that juvenile court
records should remain confidential regardless of the juvenile’s immigration status.
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Confidentialityis integralto the operation 6thejuvenilejusticesystemin orderto avoid
stigmaand pomoterehabilitation 6r all youth,regardles®f immigration $atus.”

* “Nothingin this articleauthorizeghe disclosureof juvenileinformation b federal
officials absent courtorderof thejudgeof thejuvenilecourtupon fling a petition &
provided ly subparagraph) of paragraph{1) of subdivision &) of Section 7.”

* “Nothingin this article authorizeghe dissemination tjuvenileinformation b, or by,
federalofficials absent courtorderof thejudgeof thejuvenilecourtuponfiling a
petition & provided ly subparagraphR) of paragraphX) and @ragraph4) of
subdivision &) of Section &7.”

* “Nothingin this articleauthorizeghe attachmenbof juvenileinformation to ay other
documentgiven D, or provided ly, federalofficials absenfprior approvalof the
presidingudgeof thejuvenile courtasprovidedby paragraph4) of subdivision &) of
Section 7.”

» “For purpose®f this section,juvenile information” includesthe “juvenile casefile,” as
defined n subdivision €) of Section 7, and iformation elated ¢ thejuvenile,
including, but notlimited to, name dateor placeof birth, and heimmigration $atusof
thejuvenilethatis obtained o createdmdependentf, or in connection \ith, juvenile
courtproceedingsboutthejuvenileandmaintained i anygovernmentgency,
including, but not limited to, a court, probation dfice, child welfareagencyor law
enforcemenagency.”

* “Nothingin this section &all be construedasauthorizinganydisclosurehatwould
otherwiseviolatethis article.”

* “The Legislaturefinds and declareghatthis section isdeclaratoryof existinglaw.”

Thishill states uncodified legislative intent language “that juvenile records remain confidential in
order to serve the compelling interest of avoiding stigma and promoting rehabilitation for
juveniles. It is not the intent of the Legislature to attempt to resist federal officials.”

RECEIVERSHIP/OVERCROWDING CRISIS AGGRAVATION

For the past eight years, this Committee has scrutinized legislation referred to its jurisdiction for
any potential impact on prison overcrowding. Mindful of the United States Supreme Court

ruling and federal court orders relating to the state’s ability to provide a constitutional level of
health care to its inmate population and the related issue of prison overcrowding, this Committee
has applied its “ROCA” policy as a content-neutral, provisional measure necessary to ensure that
the Legislature does not erode progress in reducing prison overcrowding.

On February 10, 2014, the federal court ordered California to reduce its in-state adult institution
population to 137.5% of design capacity by February 28, 2016, as follows:

. 143%o0f design led capacityby June30, 2014;
. 141.5%of design led capacityby February28,2015;and,
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. 137.5%0f design led capacityby February28,2016.

In Februaryof this yeartheadministration eported hatas“of Februaryll,2015,112,993
inmateswerehoused inte State’s34 ault institutions,which anountsto 136.6%o0f design led
capacity,and 8828 immateswerehoused in at-of-statefacilities. This currentpopulation is
now belowthecourt-orderededuction to 37.5%of design led @apacity.”(Defendants’
February2015StatusReportin Responsé@ o Februaryl0, 2014 Gder,2:90-cv-0052KJIM
DAD PC,3-JudgeCourt,Coleman vBrown, Platav. Brown fn. omitted).

While significantgainshavebeen nadein reducingthe prison mpulation,the statenow must
stabilizetheseadvancesnd gemonstrateéo the federalcourtthatCaliforniahasin placethe
“durablesolution”to prison orercrowding‘consistentlydemandedby the court. (Opinion Re:
OrderGrantingin Partand Denyingin PartDefendantsRequestor Extension 6 DecembeB1,
2013 Deadline,NO. 2:90-cv-0520LKK DAD (PC),3-JudgeCourt,Coleman vBrown, Platav.
Brown (2-10-14). The Committee’sconsideratiorof bills thatmayimpactthe prison ppulation
thereforewill beinformed ty thefollowing questions:

. Whethera proposalkrodesa measuravhich hascontributed & reducing he prison
population;

. Whethera proposalddressea majorareaof public safetyor criminal activity for
which thereis no aherreasonableappropriateemedy;

. Whethera proposakddressea crimewhich is directly dangerouso the physical
safetyof othersfor which thereis no @¢herreasonablyappropriatesanction;

. Whethera proposalkorrectsa constitutionaproblemor legislativedraftingerror; and

. Whethera proposalbproposepenaltiesvhich ae proportionateandcannotbe

achievedhroughanyotherreasonablyppropriataemedy.

COMMENTS
1. StatedNeedfor This Bill
Theauthorstates:

The purposeof this bill is to protectminorsfrom improperdisclosure®f their
juvenilerecordsyegardlessf theirimmigration satus.UnderexistingCalifornia
law, juvenile courtcasefiles of dependenthildren ad wardsareto be kept
confidential,exceptfrom certain pecified @rtiesor pursuanto acourtorder
upon fling apetition n juvenilecourt.

Although airrentCalifornialaw doesnot exemptfederalofficials, including
immigration dficials, from havingto petition the courtto dbtain uvenilecase
information ad files, manylocal countiesdisagreeciting thatthereis no explicit
statement in state law that federal officials must follow this process.
Consequently, some local and state agencies are automatically sharing
information with federal immigration officials, without following the procedure
enumerated in California Welfare & Institutions Code § 827, which requires filing
a separate petition with the juvenile court requesting the files.
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This is problematic because the petitioning procedure in Welfare & Institutions
Code § 827 recognizes that juvenile courts have exclusive authority to determine
the extent to which juvenile records should be released to third parties given the
court’s sensitivity and expertise in this area. Further, the procedure provides the
minor, his/her parents and his/her attorney (among others) the opportunity to
contest the sharing of confidential information that may be contrary to his/her
rehabilitation and best interests.

This bill makes absolutely clear that federal officials, like all other parties seeking
access to juvenile court files who are not actively involved in the proceedings,
must file a petition pursuant to Welfare & Institutions Code § 827 in order to
request access to a youth’s juvenile case file.

2. Background — Juvenile Records Confidentiality; Federal Officials

Existing legislative intent states that “juvenile court records, in general, should be
confidential.” (Section 827(b)(1).) This presumption reflects a long recognized public
policy of protecting the confidentiality of juvenile proceedings and recofdsLQ. v.
Superior Court (1971) 4 Cal.3d 767, 778.) Only those persons who are listed in Section
827 are authorized to inspect records in a juvenile case file without a court order. The
juvenile court has exclusive authority to determine the extent to which confidential
juvenile records may be released and, if it grants a petition, also has exclusive control
over “the time, place and manner of inspectionrirg Gina S. (2005) 133 Cal.App.4th
1074, 1081-1082.) Parties who are authorized to inspect the juvenile court file are not
automatically authorized to copy documents in the fild, gt p. 1082 The juvenile

court has the authority to not only deny disclosure of juvenile court records, but also to
order the return of all copies of juvenile case file documemtsatp. 1084-85 The
juvenile court, not the person who is in possession of juvenile court records, has the
authority to decide to whom juvenile court records may lawfully be releakede (

Keisha T. (1995) 38 Cal. App. 4th 220, 234.)

The California Rules of Court provide guidance to juvenile courts about whether to
allow disclosure of juvenile court records. ($eee Keisha T., supra, 38 Cal.App.4th

at p. 235.) Rule 1423(b) provides, in relevant part, “In determining whether to authorize
inspection or release of juvenile court records, in whole or in part, the court must
balance the interests of the child and other parties to the juvenile court proceedings, the
interests of the petitioner, and the interests of the public. The court must permit
disclosure of, discovery of, or access to juvenile court records or proceedings only
insofar as is necessary, and only if there is a reasonable likelihood that the records in
question will disclose information or evidence of substantial relevance to the pending
litigation, investigation, or prosecution.” Information about a minor that is gathered in
the course of a juvenile court proceeding — whether a name, date of birth, country of
birth, or charging information — is protected, as are documents that are found either in
the juvenile case file or created in connection with a juvenile cd3s8.G( v. Superior

Court, supra, 4 Cal. 3d at pp. 780-81.)

These protections extend to law enforcement agencies that are not directly connected to
the juvenile court. The fact that information is stored within a law enforcement record is
irrelevant to the issue of confidentiality because law enforcement records about
juveniles “become equivalent to court records and remain under the control of the
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juvenile court.” T.N.G., supra, 4 Cal. 3d at 781, see also Cal. Ct. Rule 5.552(a)(4)
[providing that the juvenile case file includes “[d]Jocuments relating to a child
concerning whom a petition has been filed in juvenile court that are maintained in the
office files of probation officers”].) Even documents that relate to minors who are not
detained are subject to the protections of Section 828bple v. Espinoza (2002) 95
Cal.App.4th 1287, 1315Mescott v. County of Yuba (1980) 104 Cal. App. 3d 103, 108.)
The court inWestcott reasoned that disclosure of information about a law enforcement
encounter with juveniles was inappropriate because of “[the stigma and ridicule which
could occur if a third party is given the report,” which outweighed the interests of the
requester. \{escott v. County of Yuba, supra, at p. 108.) “The mere fact that the

minors, in this case, were not taken into formal custody does not reduce the potentially
harmful effect the release of the police report could have on théid.) (

The Legislature has reiterated its intent to protect the confidentiality of information
related to juvenile court proceedings held by law enforcement agencies. Section 827.9
provides that, “It is the intent of the Legislature to reaffirm its belief that records or
information gathered by law enforcement agencies relating to the taking of a minor into
custody, temporary custody, or detention (juvenile police records) should be
confidential.” California Rule of Court 5.552(f) requires the filing of JV-575 with the
juvenile court to obtain information gathered by a law enforcement agency regarding the
taking of a minor into custody.

A 2012 advisory by the Stanford University Law School Immigrants’ Rights Clinic
warned about what it characterized as...

... the troubling practice of San Mateo County Probation Department
(“Probation”) disclosing confidential information about youth in the

juvenile justice system to Immigration and Customs Enforcement (“ICE”).
Probation obtains this confidential information during initial meetings

with youth, when the youth are typically alone and unrepresented by
counsel. Because of the relationship of trust between youth and Probation,
youth often disclose very personal information, including their address,
parents’ names and employment, previous delinquency dispositions,
developmental issues, school history, medical records, descriptions of
home life, and immigration status or other immigration related

information, such as foreign place of birth. When Probation suspects that a
youth lacks immigration status, Probation has shared the youth’s
confidential information with ICE, without first obtaining the juvenile

court’s permission, as it is required to do under 8§ 827 of the California
Welfare and Institutions Code.

In the T.N.G.case, the court used the police and probation departments of San Francisco
to exemplify how other law enforcement agencies should protect the confidentiality of
juvenile court information. “[T]he police and probation departments of San Francisco
do not reveal detention records to third parties without court order. Welfare and
Institutions Code section 827 reposes in the juvenile court control of juvenile records
and requires the permission of the court before any information about juveniles is
disclosed to third parties by any law enforcement official. The police department of
initial contact may clearly retain the information that it obtains from the youths'
detention, but it must receive the permission of the juvenile court pursuant to section
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827 in order to release that information to any third party, including state agencies.”
(T.N.G. v. Superior Court, supra, 4 Cal.3d, at pp. 780-781.)

According to the author, the Bureau of Immigration and Customs Enforcement (ICE)
“issued 211 detainers for youth in juvenile detention centers in California [during a 21
month period] in Fiscal Years 2012 and 20480 //trac.syr.edu.] . . . This means that

at a minimum, 211 breaches of confidentiality occurred during the reporting period.
These numbers do not, however, reflect all violations of confidentiality since many
youth who are reported to ICE do not receive a detainer. Accordingly, it is likely that
far more than 211 violations of juvenile confidentiality occurred.”

The Bureau of Immigration and Customs Enforcement (ICE) appears to be prohibited by
federal regulation from obtaining and using confidential information. (5 C.F.R.
2635.703(a).) The regulation forbids “the improper use of nonpublic information to
further [an employee's] own private interest . . . by knowing unauthorized disclosure.’
Nonpublic information is defined as information the employee gains by reason of federal
employment and ‘knows or reasonably should know has not been made available to the
general public . . . [or] been disseminated to the general public.’ (5 C.F.R.
2635.703(b).)” Chuyon Yon Hong v. Mukasey (9th Cir. 2008) 518 F.3d 1030, 1035.)

Information obtained in violation of federal regulations or state law is subject to
exclusion from deportation proceedings. The United State Supreme Court has observed
(in dicta) that while exclusion of illegally obtained evidence from deportation

proceedings is infrequent, there are several cases where exclusion is required: when the
internal regulations of the immigration agency have been viol&edNSv. Delgado

(1984) 466 U.S. 210) and when there are “egregious violations of Fourth Amendment or
other liberties that might transgress notions of fundamental fairness and undermine the
probative value of the evidence obtainedifirfigration & Naturalization Service v.
Lopez-Mendoza (1984) 468 U.S. 1032, 1050-1051.)

According to the author, “the issues addressed by the bill are the subject of two pending
appeals in the First Appellate Distridhe Peoplev. Y.V., No. A142355 (Cal. App. 1st

Dist. filed July 1, 2014)The Peoplev. C.H., No. A141758 (Cal. App. 1st Dist. filed

May 1, 2014). This bill will clarify that the probation department cannot disclose
confidential juvenile information to federal immigration officials without going through
the petitioning process in § 827, as it failed to do in both cases.”

- END —
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