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PURPOSE

The purpose of thisresolution isto recognize the need for statutory changes to more equitably
sentence offendersin accordance with their involvement in the crime.

Existing law provides that all murder which is perpetrated amns of a destructive device or
explosive, a weapon of mass destruction, knowimgai@mmunition designed primarily to
penetrate metal or armor, poison, lying in waitiuce, or by any other kind of willful,
deliberate, and premeditated killing, or whichaesmmitted in the perpetration of, or attempt to
perpetrate, arson, rape, carjacking, robbery, boyglmayhem, kidnapping, train wrecking, or
any act punishable under Section 206, 286, 28&,28889, or any murder which is
perpetrated by means of discharging a firearm faomotor vehicle, intentionally at another
person outside of the vehicle with the intent ttiachdeath, is murder of the first degree. (Penal
Code Section 189)

Existing law provides that the penalty for a defendant whais@l guilty of murder in the first
degree is death or imprisonment in the state prigolife without the possibility of parole if one
of specified circumstances is found to be trueudirig:

The murder was committed while the defendant wasged in, or was an accomplice in,
the commission of, attempted commission of, orniti@ediate flight after committing, or
attempting to commit, the following felonies:

(A) Robbery in violation of Section 211 or 212.5.
(B) Kidnapping in violation of Section 207, 209,209.5.
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(C) Rape in violation of Section 261.
(D) Sodomy in violation of Section 286.

(E) The performance of a lewd or lascivious actrugie person of a child under the age of
14 years in violation of Section 288.

(F) Oral copulation in violation of Section 288a.

(G) Burglary in the first or second degree in vima of Section 460.
(H) Arson in violation of subdivision (b) of Seati@l51.

(I) Train wrecking in violation of Section 219.

(J) Mayhem in violation of Section 203.

(K) Rape by instrument in violation of Section 289.

(L) Carjacking, as defined in Section 215.

(M) To prove the special circumstances of kidnagpmsubparagraph (B), or arson in
subparagraph (H), if there is specific intent th Kiis only required that there be proof of
the elements of those felonies. If so establistiease two special circumstances are proven
even if the felony of kidnapping or arson is comedtprimarily or solely for the purpose

of facilitating the murder. (Penal Code §190.2)

This bill makes a number of declarations regarding the dgpefcCDCR, the cost of
incarcerations, the principle of sentencing a peesmording to his or her culpability, the fact
that the felony murder rule only requires a pefisershown to have participated in the
commission of the felony and does not require iibenit to kill anyone and related declarations.

This bill resolves that the Legislature recognizes the faestatutory changes to more equitably
sentence offenders in accordance with their invoket in the crime.

COMMENTS
1. Need for This Bill
According to the author:

The California prison population continues to irase even with the
implementation of some important reforms such ap@sition 57. According to
the CDCR website, California continues to houseatas in numbers beyond its
maximum capacity at an average of 130%. In sorstgutions, such as Wasco
State Prison, the inmate population is at 169.héasing well over 2,000 people
over the designed maximum capacity. Overpopuldiembeen the main
contributing factor to inhumane and poor living ddions.

Voters have shown that they support criminal jesteform by overwhelmingly
passing Proposition 47 in 2014 and Propositiom520il6. There is a continued
need to focus our dollars on keeping people iroprisho are dangerous, and
giving relief to those who are given disproportittnsentences. Currently in
California, a large number of people are servifegdentences for first degree
murder, when in actuality, they did not commit artipate in the murder.
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The felony murder rule is a legal doctrine thatlesdes considerations of context
and intention in a murder-crime: when someoneliskiduring the commission of
a felony, regardless of how or by whom they arke#jlthe commissioner of the
felony is charged with murder. The United Statabésonly country in the world to
use the felony murder rule. Some states are gaitigei right direction, such as
Hawaii and Kentucky have banned the felony murdker by statute and in
Michigan through the Supreme Court. In Michigdre Supreme Court noted
when it abolished the felony murder rule: “Whatersasons can be gleaned from
the dubious origin of the felony-murder rule to kxp its existence, those reasons
no longer exist today. Indeed, most states, inolgidiur own, have recognized the
harshness and inequity of the rule as is evidebgdtle numerous restrictions
placed on it. The felony-murder doctrine is unrssegy and in many cases, unjust
in that it violates the basic premise of individaabral culpability upon which our
criminal law is based.”

Under the current felony-murder rule in Califormcaiminal liability for a homicide
is broadened. A defendant may be convicted affiegree murder under the
felony-murder rule if the defendant is involvedlie commission, attempted
commission, or flight following the commission dteanpted commission of a
statutorily-enumerated felony (Penal Code 8§ 18&nef the defendant did not do
the killing, and even if the killing was unintential, accidental, or negligent.

A defendant may be convicted of second-degree yatwrder if a killing
happened during the commission, attempted commissrdlight following the
commission or attempted commission of an “inheyetidingerous felony” even if
the defendant did not do the killing, and evermnd killing was unintentional,
accidental, or negligent.

For example, in 2008 in lllinois, three teenagekb into a home while two
friends waited outside. A person inside the horagrssed by the burglars, shot
and killed one of the boys. While the shooter wigmwsecuted for the killing
because he acted in self-defense, two of the tednaygs were charged with first-
degree murder. Both boys took a plea deal as ictwihiey pleaded guilty to
involuntary manslaughter and burglary, and weré Isentenced to 30 years in
prison. There are many more cases that can bedju@ie of the boys, now a
grown man was just granted a gubernatorial comnoutat

In California, there is only a 17% chance of begngnted parole through the
parole board, for the non-killers sentenced uniderfélony murder rule, in order to
be found suitable for release, they must taker&dponsibility for the murder and
will be denied if cannot. This arbitrary regulatipuats people in a difficult position
of having to take responsibility for a murder whttley did not participate in,
inflict or premeditate and sometimes have knowlatipad even occurred until
they were told at the time of their arrest.

It has been shown that the felony murder rule adm¢sleter crime. In a 2002 study
by Anup Malani from the University of Virginia, #howed that the felony murder
rule did not decrease the rates of felony murdénenstate.

The felony murder rule threatens the very foundetibour legal philosophy—the
mens rea requirement and has no right to remadaiinegal system. And a law that
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crudely equates unarmed robbers with premeditatinglerers, throwing them
both into the same, overflowing prison cell, carhahas no role in our criminal
justice system.

It is important for the legislature to acknowledge unfairness of this law and how
it has caused disproportionately long sentencepdople who did not commit
murder. We must limit first and second-degree feloturder liability to only those
defendants who actually did the killing or actedhvwa premeditated intent to aid
and abet the homicidal act. Aiders and abettotsercommission, attempted
commission, or flight from the commission or atteéegbcommission of the
underlying felony should no longer be convictedist or second-degree under a
felony murder theory. However, aiders and abettuay still be convicted of first
or second-degree murder if it is proven beyondagarable doubt that the non-
killer acted with either express or implied maladefined in Penal Code § 187.
That is, the non-killer must either “manifest aildetate intention unlawfully to
take away the life of a fellow creature” or actiwitplied malice, as defined by
Penal Code § 188.

2. Need to make Changes to More Equitably SentenCdfenders

This Resolution states that the Legislature recamthe need for statutory changes to more
equitably sentence offenders in accordance witin tineolvement in the crime and makes a
number of statements supporting that resolution.

3. Argument in Support
The sponsor #cut50 states:

The Felony Murder Rule is a doctrine pursuant tactvimdividuals are convicted
for murder as a result of committing an enumeré&éxhy in which another person
dies, even if the individual convicted neither édlnor intended to kill another.
While it is paramount to hold accountable those whdanger public safety,
particularly those who commit the most seriousmdts, it is also critical that the
punishments meted out are proportional to a pessauipability for an offense.
The Felony Murder Rule takes us far away from phisciple of justice and
fairness. It is time for California to follow Micgan, Kentucky, Hawaii and Ohio,
to move away from this inequity in our criminal jigge system. SRC 48 is smart-
on-crime and fiscally wise for California. This odstion recognizes the need to
differentiate the non-killer in the crime from therson who is personally
responsible for committing murder and holding thesnountable for their
individual culpability....

It is important for the California legislature tokamowledge the disproportionality
of this law. We must limit first and second-degfeleny-murder liability only to
those defendants who committed the killing or aetét an intent to aid and abet
the homicidal act. Aiders and abettors in the cossion or attempted commission,
or flight from the commission or attempted comnuossof the underlying felony,
should no longer be convicted of first or secondrde murder under the felony
murder theory. However, aiders and abettors mHysetconvicted of first or
second-degree murder if it is proven beyond aorase doubt that the non-killer
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acted with either express or implied malice asrafiin Penal Code § 187. That is,
the non-killer must either “manifest a deliberateention unlawfully to take away
the life of a fellow creature” or act with impliedalice, as defined by Penal Code §
188.

Punishment must reflect the crime of on an indigldeasis. We should not
condemn a person to a life sentence for a mur@grdid not commit nor intended
to commit. There are many instances where therenowd&sowledge of a crime
occurring and such instances threaten the verydation of our legal system and
undermine the mens rea requirement, i.e. the iioteor knowledge of a
wrongdoing that constitutes part of a crime, asosed to the action or conduct of
the accused.

In California, there is only a 17% chance of begngnted parole through the parole
board, for non-killers sentenced under the felomyduar rule. In order to be found
suitable for parole, they must take full resporgibfor the murder and
demonstrate exemplary behavior while in prisonsTrbitrary regulation puts
people in a difficult position of having to takespmnsibility for a murder which

they did not participate in, inflict or premeditat€his isn’t conducive to
rehabilitation.

We must encourage rehabilitation to reduce crintkraake our communities safer.

-- END —



