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PURPOSE

The purpose of thishill isto prohibit any retailer of tobacco or tobacco-related products, as
defined, from selling, offering, or exposing for sale nitrous oxide.

Existing law provides that possession of nitrous oxide withitibent to breathe, inhale, or ingest
for the purpose of intoxication is a misdemean®en@al Code § 381b)

Existing law provides that intentionally being under the inflae of nitrous oxide is a
misdemeanor, except pursuant to legitimate demtalemlical use. (Penal Code 8§ 381b)

Existing law provides that selling, furnishing, administeridgstributing, giving away, or

offering to sell, furnish, administer, distribute,give away a device, canister, tank, or receptacl
containing nitrous oxide to a person under 18 yeaegje is a misdemeanor. (Penal Code §
381c)

Existing law provides that it is a misdemeanor to dispenseastrilolte nitrous oxide to a person

if the dispenser or distributor of the nitrous axikhows or should know that the person is going
to use the nitrous oxide for the purpose of intatian, and that person proximately causes great
bodily injury or death to himself, herself, or anet person. (Penal Code § 381d)
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Existing law requires that a person who dispenses or distsiniteous oxide record each
transaction in a written or electronic documenen@® Code § 381e)

Existing law provides that the person dispensing or distrilgutite nitrous oxide require the
purchaser to sign the document recording the tcaiosa provide a complete residential address,
and present valid government-issued photo ideatibo. Existing law also requires that the
person dispensing or distributing the nitrous oxag and date the document and retain the
document at the person’s business address forearefpm the date of the transaction for
inspection. (Penal Code § 381e)

Existing law requires that the document signed by the purchaskerde all of the following:

» That inhalation of nitrous oxide outside of a agilisetting may have dangerous health
effects.

* That it is a violation of state law to possessouifr oxide with the intent to breathe,
inhale, or ingest it for the purpose of intoxicatio

* That it is a violation of state law to knowinglysttibute or dispense nitrous oxide to a
person who intends to breathe, inhale, or ingdst ithe purpose of intoxication.
(Penal Code § 381e)

This bill makes it a misdemeanor for any retailer of tobawdobacco-related products who
sells, offers for sale, or exposes for sale anyogeanister, tank, or receptacle containing
nitrous oxide.

This bill defines a retailer of tobacco or tobacco-relatediypcts as any business that engages in
the retail sale to consumers of cigarettes, cigte, cigars, chewing tobacco, pipe tobacco, or
snuff, or any liquid containing nicotine for usean electronic vaporizing device, or any
cigarette lighters, cigar cutters, rolling papsrmpking pipes, water pipes, hookahs, electronic
cigarettes or electronic vaporizing device, or ather paraphernalia associated with the
smoking or ingesting of tobacco, whether or noséheroducts are the primary type of
merchandise sold by that retailer.

This bill makes an employee of a retailer of tobacco ordodaelated products who sells or
offers for sale, or is apparently in charge whey @device, canister, tank, or receptacle
containing nitrous oxide is exposed for sale, gabl

Thisbill requires a court to order the suspension of tisebas license, for a period of up to one
year, of a person who knowingly violates this smttunless the owner of the business license
can demonstrate a good faith attempt to prevesgall sales by the owner’'s employees.

Thisbill does not apply to the sale of nitrous oxide cawtaiin food products for use as a
propellant.
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COMMENTS

1. Need for This Bill

According to the author:

In October of 2016, a constituent contacted myceffipon learning that his 20-
year-old son had been using nitrous oxide, alsevknas “whippets,” which he
legally purchased through a smoke shop. The sutestatuse degraded his health
to the point that he is unable to walk without siggice and was confined to a
wheelchair.

Although this case is the catalyst for SB 631s itar from an isolated incident. In
2012, two brothers — Christopher and Robert Ohlardeere killed by a driver
who lost control of his car while under the infl@eerof nitrous oxide, which he
had legally purchased from a Folsom smoke shop0O1®, a 35-year-old married
schoolteacher and law school student, Jason Staned using nitrous oxide
when an employee at a Modesto head shop suggéstelinn. After two months
of steady use, he lost all feeling below his ripecand suffered a seizure and
spinal cord degeneration, leaving him reliant amadker for mobilization.

Most Californians will encounter nitrous oxide laétdentist in the form of
“laughing gas,” or when using pre-made whippedmréa.g., Reddi-Wip).

Nitrous oxide cartridges are also sold with themuled use of aerating homemade
whipped cream. These cartridges are often purchasgdoke shops or head
shops for recreational use and go by a varietyakinames, including “whippits”
and “hippy crack.” Usually, the canisters will begknsed into a balloon, from
which the nitrous oxide is inhaled.

Unlike the “laughing gas” administered by dentisthp carefully control and
monitor its use to ensure that there is a safe atrmfloxygen mixed in with the
gas, nitrous oxide abuse is dangerous. AccordirtigedNational Institute on Drug
Abuse, recreational use of nitrous oxide can ledd¢ath from lack of oxygen to
the brain, altered perception and motor coordimatfioss of sensation, limb
spasms, blackouts caused by blood pressure chdagdfdepression of heart
muscle functioning.”

In short, although nitrous oxide cartridges havesual yet legitimate uses, it is
unlikely that they are being purchased at smokeskhod head shops for use in
making homemade whipped cream — instead, theylm@sacertainly being
inhaled as a dangerous inhalant by individuals aifeounaware of the serious
risks of using this so-called “hippy crack.”

2. Background on Nitrous Oxide: Its Uses and Abuse

Nitrous oxide is a colorless and odorless to sweestiing inorganic gas. It has several uses,

including managing pain and anxiety in dentistigg in food preparation, and as an oxidizer in
model rockets and motor vehicle racing. Accordimghie American Dental Association, inhaled
nitrous oxide-oxygen is the most used gaseous lagtestn the world and a 2007 survey by the
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ADA estimated that 70% of dental practices usingfanm of sedation employed nitrous oxide-
oxygen sedatioh.

Household products such as solvents and aerosoispre commonly inhaled by young people
for the purpose of intoxication. The National Inste for Drug Abuse (NIDA) websitestates:

Inhalants are various products easily bought anddon the home or
workplace—such as spray paints, markers, gluescl@ading fluids. They

contain dangerous substances that have psycho&ctind-altering) properties
when inhaled. People don't typically think of theseducts as drugs because
they're not intended for getting "high," but sone®ple use them for that purpose.
When these substances are used for getting high atte called inhalants.
Inhalants are mostly used by young kids and teedsaee the only class of
substance used more by younger than by older teens.

Nitrous oxide is inhaled from balloons filled withe gas’ The NIDA notes that “although the
high that inhalants produce usually lasts juswarf@nutes, people often try to make it last by
continuing to inhale again and again over sevesatf1™® Short-term effects of inhalant use
include slurred or distorted speech, lack of camtion, euphoria, dizziness, light-headedness,
hallucinations, delusions, vomiting, headaches,didsiness.Long-term effects of inhalant
use include liver and kidney damage, hearing losse marrow damage, loss of coordination
and limb spasms from nerve damage, delayed bel@development, and brain damage from a
lack of oxygerf. Inhalant abuse can also cause seizures, coma

The National Survey on Drug Use and Health (NSDptdyides data on substance use,
including inhalant use. The 2015 sur¥efpund that approximately 527,000 people agedrl2 o
older—or 0.2 percent of the population—were curresdrs of inhalants and inhalant use was
more common among adolescents aged 12 to 17. Theysalso found the following data
regarding the percentages of people in differertgrgups who were current users of inhalants:
0.7 percent of adolescents, 0.4 percent of younfsadged 18 to 25, and 0.1 percent of adults
aged 26 or oldet.

3. Effect of This Bill

Existing law prohibits the possession, use, angedlisation of nitrous oxide as a recreational
drug. Retailers are prohibited from selling nitraxsde to customers under the age of 18.
Retailers are required to provide specified infaiorato customers about the dangers of nitrous
oxide and prohibitions on the product, and retailaust record each transaction in a written or
electronic document. The purchaser must also sigrmidcument and provide government-issued
photo identification and his or her residential rasd.

! http://www.ada.org/en/member-center/oral-healthigs/nitrous-oxide
2 https://www.drugabuse.gov/publications/drugfactsélants
Id.
“1d.
°1d.
®ld.
"1d.
8 https://www.samhsa.gov/data/sites/default/filedINSI-FFR1-2015/NSDUH-FFR1-2015/NSDUH-FFR1-
2015.pdf - p. 16
°1d.
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This bill seeks to place additional limits on tlaesand distribution of nitrous oxide by
prohibiting retailers of tobacco and tobacco-relgieoducts from selling nitrous oxide.

4. Issues and Concerns
a. Definition of Retailer of Tobacco or Tobacco-Ralted Products is Overbroad
This bill defines a retailer of tobacco or tobacetated products as:

any business that engages in the retail sale to consumers of cigarettes, cigar, little cigars,
chewing tobacco, pipe tobacco, or snuff, or anyitlgcontaining nicotine for use in an
electronic vaporizing device, or any cigarette tiegh, cigar cutters, rolling papers,
smoking pipes, water pipes, hookahs, electroniareites or electronic vaporizing
device, or any other paraphernalia associatedtivélsmoking or ingesting of tobacco,
whether or not these products are the primary type of merchandise sold by that retailer.

This broad definition includes many types of r&t@lsuch as grocery stores and drug stores. It
does not seem appropriate to prohibit retailef®odl products from selling nitrous oxide given
that nitrous oxide does have legitimate uses mtatéood preparation (e.g., homemade whipped
cream). If the intent of this bill is to prohibin®ke shops and head shops from selling nitrous
oxide, members may wish to consider recommendiaddiiowing amendments:

* Define a retailer of tobacco or tobacco-relatedpots as “any business thgatmarily
engages in the retail sale to consumers of cigaretigar, little cigars, chewing tobacco,
pipe tobacco, or snuff, or any liquid containingatine for use in an electronic
vaporizing device, or any cigarette lighters, cigatters, rolling papers, smoking pipes,
water pipes, hookahs, electronic cigarettes ortr@eic vaporizing device, or any other
paraphernalia associated with the smoking or imggstf tobacco.”

* Eliminate the final clause “whether or not thesedoicts are the primary type of
merchandise sold by that retailer.”

b. Employee Liability

This bill would make an employee liable for an eayelr’s failure to comply with the provisions
in this bill. Subdivision (b) of the proposed Seat381f reads:

“An employee of a retailer of tobacco or tobacclater products who sells or offers for
sale, or is apparently in charge when any itemrdssd in subdivision (a) is exposed for
sale, shall be liable under this section.”

Given the intent of this bill to prohibit retaileii®m selling or distributing nitrous oxide,
members may address this issue by recommendingiandciment eliminating this subdivision so
that only the retailer, and not its employeesiaislé for the retailer’s failure to comply with the
provisions in this bill. If the intent is to holath a retailer and its employees liable for selling
nitrous oxide, members may wish to consider an amemnt to eliminate the following clause:
“or is apparently in charge when any item descrilbpezlibdivision (a) is exposed for sale.” This
clause is overbroad and would make an employekelfabthe presence of nitrous oxide on the
sales floor if he or she was “apparently in chdrgeen if the employee was not actually selling
or offering the product for sale.
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5. Support

The Association of Los Angeles Deputy Sheriffs;ifoahia Association of Code Enforcement
Officers; California College and University PoliChiefs Association; California Narcotic
Officers Association; Riverside Sheriffs’ Assocmt] Los Angeles County Sheriff’'s
Department; Los Angeles County Professional Pedfiee® Association support this bill
stating:

This bill would prohibit retailers selling tobaceod tobacco related products
from also selling nitrous oxide. This product isquently associated with illicit
drug use, as it is frequently inhaled as a dangerecreational drug. When used
as a drug of abuse, the health consequences cavée and can virtually result
in the user degrading their health so badly they tire unable to even walk
without assistance.

This is a good-sense bill that will protect theltteand safety of Californians.

-- END -



