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PURPOSE

The purpose of thishill isto reform criminal penalties related to human immunodeficiency
virus (H1V) that specify higher punishment than those that apply to other communicable
diseases.

Existing law makes to makes it a felony punishable by impriseminfior 3, 5, or 8 years in the
state prison to expose another person to HIV byging in unprotected sexual activity when the
infected person knows at the time of the unprotesex that he or she is infected with HIV, has
not disclosed his or her HIV-positive status, aots avith the specific intent to infect the other
person with HIV. The court shall make an order getihg the identity of the victim, unless the
victim requests otherwise. (Health & Saf. Code28291, subd. (a).)

Existing law makes it a misdemeanor for any person afflicteti any contagious, infectious, or
communicable disease to willfully expose himselherself to another person, and for any
person to willfully expose another person afflicteith the disease to someone else. (Health &
Saf. Code, § 120290.)

Thisbill repeals the above provisions and would insteacerttekintentional transmission of an
infectious or communicable disease, as definedsdameanor, if:

» The defendant knows that he or she or a third psuyflicted with the disease;

* The defendant acts with the specific intent tograih or cause an afflicted third party to
transmit the disease to another person;

» The defendant or afflicted third party engagesanduct that poses a substantial risk of
transmission to that person, as defined,;

» The defendant or afflicted third party transmits thsease to the other person; and,

» If exposure occurs through interaction with theetiefant and not a third party, the person
exposed to the disease did not know that the dafdendas afflicted with the disease.

This bill specifies that the defendant does not act withriteat to transmit the disease to another
person if the defendant takes, or attempts to faleetical means to prevent transmission, and
that failure to take practical means to prevemdnaission alone is insufficient to prove the
intent.
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Thisbill provides that becoming pregnant while infectedhan infectious or communicable
disease, continuing a pregnancy while infected waithnfectious or communicable disease, or
declining treatment for an infectious or communleatisease during pregnancy does not
constitute a crime for purposes of this new section

Thisbill provides the following definitions for purposestioé new misdemeanor offense:

* “Conduct that poses a substantial risk of transimm$sneans an act that has a reasonable
probability of disease transmission as proven bymetent medical or epidemiological
evidence. Conduct posing a low or negligible riskransmission as proven by
competent medical or epidemiological evidence amsneet the definition of conduct
posing a substantial risk of transmission.

* “Infectious or communicable disease” means a desdast spreads from person to person
that has significant public health implications.

* “Practical means to prevent transmission” mean&thad, device, behavior, or activity
demonstrated scientifically to measurably limiteduce the risk of transmission of an
infectious or communicable disease, including,rmitlimited to, the use of a condom,
barrier protection or prophylactic device, or gdaith compliance with a medical
treatment regimen prescribed by a physician foinffextious or communicable disease.

This bill specifies that a person who attempts to intenliptransmit an infectious and
communicable disease but the disease is not actuatismitted is guilty of a misdemeanor
punishable by imprisonment in county jail for upst® months.

Thisbill imposes various requirements upon the court iera prevent the public disclosure of
the identifying characteristics, as defined, oftbenplainant and the defendant.

Thisbill requires a court, upon a finding of reasonablisien that an individual has violated
this new section, to order the production of thdividual’s medical records or the attendance of
a person with relevant knowledge thereof, so Iatha return of the medical records or
attendance of the person pursuant to the subpeesudbmitted initially to the court for an in-
camera inspection. Only upon a finding by the cthat the medical records or proffered
testimony are relevant to the pleading offensejf@mation produced pursuant to the court’s
order shall be disclosed to the prosecuting eatity admissible if otherwise permitted by law.

This bill specifies that the medical records, medicatioresgiptions, or medical devices of the
defendant are not admissible as evidence or camsiggobative as to the specific intent
required under the new section in the absenceeddéifiendant’s stated intent required under this
section within the medical record to do specificth&o the complainant.

Thisbill requires, before sentencing on the new misdemeardefendant to be assessed for
placement in one or more community-based prograatsprovide counseling, supervision,
education, and reasonable redress to the victmcoms.

This bill specifies that the new misdemeanor does not dp@yperson who donates an organ or
tissue for transplantation or research purposes,p@rson who donates breast milk to a medical
center or breast milk bank that receives breadt fail purposes of distribution.
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Existing law states, except as provided, that tissues shabletansferred into the body of

another person by means of transplantation, utthesdonor of the tissues has been screened and
found nonreactive by laboratory tests for evideoicefection with HIV, agents of viral

hepatitis, and syphilis. (Health & Saf. Code, 84.64 subd. (a).)

Existing law makes references to the “Guidelines for Reduciisg Bf Viral Transmission
During Fertility Treatment” as published by the Amoan Society for Reproductive Medicine in
provisions of law related to the Department of e&8ervices’ duties to regulate facilities that
perform sperm processing. (Health & Saf. Code, £41% subd. (d).)

This bill deletes references to the “Guidelines for ReduRis of Viral Transmission During
Fertility Treatment” and instead refers to the nregtvant and up-to-date recommendations
published by the American Society for Reproduchedicine.

Existing law requires if a defendant has been previously coediof prostitution or of another
specified sexual offense, and in connection withdbnviction a blood test was administered
with positive test results for acquired immunodieincy syndrome (AIDS), of which the
defendant was informed, the previous conviction positive blood test results are to be charged
in any subsequent accusatory pleading charginglatian of prostitution. If the previous
conviction and informed test results are foundedrbe by the trier of fact or are admitted by the
defendant, the defendant is guilty of a felonyn(R@ode, § 647f.)

Thisbill repeals the above provision and declares thahacen for a violation of the repealed
provision is invalid and vacated. All charges giltg a violation of the repealed provision to be
dismissed and all arrests for the violation arbdaleemed to have never occurred and any court
or agency having custody or control of recordsageing to the arrest, charge, or conviction of
the repealed provision shall destroy those recbhydiune 30, 2018.

Thisbill provides that a person who is serving a sentemeerasult of a violation of the repealed
provision may petition for a recall or dismissalsehtence before the trial court that entered the
judgment of conviction in his or her case.

Existing law requires the court to order a defendant convifded violation of soliciting or
engaging in prostitution for the first time to coete instruction in the causes and consequences
of AIDS and to submit to testing for AIDS. Existitegv requires such a defendant, as a
condition of either probation or participating imlaug diversion program, to participate in an
AIDS education program, as specified. (Pen. Co8¢,1.10 and 1202.6.)

Existing law requires the health department in each countglexsan agency, or agencies, in
the county that shall provide AIDS prevention edigcato those persons sentenced to probation
or a drug diversion program and provides that $igeccriminal fines shall be used to fund the
program. (Pen. Code, 88 1001.11 and 1463.23.)

Thisbill repeals the above provisions related to the AlB&ation programs.
Existing law requires donated blood, tissue and semen to bersed and found nonreactive by

laboratory tests for evidence of infection for HiYid other specified diseases and prior to
transfer and prohibits transfer, except as provi@lddalth & Saf. Code, § 1644.5.)
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Existing law provides that it is a felony punishable by two,rfaar six years in county jail for

any person to donate blood or tissue, semen torealycal center or semen bank that receives
semen for purposes of artificial insemination, madst milk to any medical center or breast milk
bank that receives breast milk for purposes ofitistion, whether he or she is a paid or a
volunteer donor, who knows that he or she has AE3Sjiagnosed by a physician and surgeon,
or who knows that he or she has tested reactit#\to (Health & Saf. Code, § 1621.5, subd.

(@)

This bill repeals the felony provision related to donatilogpd, tissue or semen by a person who
has been diagnosed with AIDS or HIV.

This bill makes other conforming changes.

COMMENTS

1. Need for This Bill
According to the author:

Beginning over twenty-five years ago, several |avese passed in California that
criminalized behaviors of people living with HIV added penalties to existing
crimes for those with HIV. These laws were basedear and the limited

medical science of the time. In 1988, when moshes$e laws were passed, there
were no effective treatments for HIV and discrintioa towards people living

with HIV was extremely high.

In the decades since these laws were passed,a@netmedical understanding
of HIV has greatly improved, and there are nowaife treatments that lengthen
and improve the quality of life for people livingttvHIV. Furthermore, there is
no evidence that laws criminalizing sexual activtythe part of people living
with HIV accomplish their intended goal of improgipublic health. In fact,
research suggests that these laws may act asaatsive for testing and
disclosure of HIV status and may create a baroi¢hdse seeking care. Today,
HIV criminalization laws only increase stigmatizatiof people living with HIV
and disproportionately impact women and peopleotidrc

SB 239 would bring parity with existing laws regaglother communicable
diseases by making it a misdemeanor, rather tHalom@y, to transmit any disease
that is determined to have significant consequenndbe physical health or life
activities of the person infected. To be chargét the misdemeanor, the
defendant must have: (1) known that he or shellteedmmunicable disease at
issue; (2) acted with the specific intent to traitighe disease to another person;
(3) engaged in conduct that poses a substantiabfisansmission; and (4)
actually transmitted the communicable diseasedather person.

The bill would also repeal other outdated provisiohlaw that significantly
increase penalties for sex workers living with HiVastly, SB 239 would repeal
unnecessary laws regarding donation of blood, ¢issy in certain circumstances,
semen or breast milk, by those living with HIV.
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2. Enforcement of Current HIV Criminalization Laws

California law has four HIV-specific criminal offeas: (1) prostitution or solicitation if the
person was previously convicted of the same offamskewas tested for AIDS with a positive
result and the person knew of the result; (2) exgpanother person to HIV by engaging in
unprotected sexual activity when the infected pelstows at the time of the unprotected sex
that he or she is infected with HIV, has not diseld his or her HIV-positive status, and acts with
the specific intent to infect the other person WitlV; (3) donating blood, body organs or other
tissue, or, under specified circumstances, seméneasst milk, if the person knows that he or she
has AIDS, or that he or she has tested reactitd\fp and (4) committing specified sex crimes
with the knowledge that he or she has AIDS or Hitha time of the commission of those
offenses. There is also a non-HIV statute that maka crime to willfully expose another to any
contagious, infectious or communicable disease.

A 2015 report conducted by the Williams Institufere University of California, Los Angeles,
reviewed data on all law enforcement contactstfes¢ HIV-related offenses and the general
statute that criminalizes willful exposure to amyronunicable disease if it could be determined
that the arrest was HIV related, from 1988 to 2Bil@alifornia. Of these crimes, the prostitution
or solicitation offense was by far the most commeamson for law enforcement contact making
up about 94% of all of the contacts, or 1,113 peophe next most common offense was
committing specified sex crimes which made up al2éatof all of the contacts, or 35 people.
(Hasenbush, et ajlV Criminalization in California, Williams Institute, UCLA School of Law
(Dec. 2015) at 15.)

The report also looked at the demographics ofrideviduals who came in contact with the
criminal justice system and found patterns thaiciae that certain groups have been
disproportionately affected by these laws. Blacknea, while only making up 4% of the
population of people diagnosed with HIV in Calif@nmade up 21% of the population of
people who had contact with the criminal justicsteyn related to their HIV status. White
women, while only making up 3% of the populatiorpebple diagnosed with HIV in California,
made up 15% of the population of people who hadamnwith the criminal justice system
related to their HIV status. By comparison, whitermmake up 40% of the population of people
in California diagnosed with HIV, but only 16% diose who had contact with the criminal
justice system related to their HIV statusl. @t 17.)

This bill repeals the felony solicitation statuthigh is the most commonly enforced of the HIV-
related laws. It also repeals the other HIV-relaifdnses as well as the misdemeanor statute
that prohibits willful exposure to a communicablseése and creates a new statute that prohibits
the intentional transmission of an infectious amoounicable disease, which includes HIV. The
new crime is punishable as a misdemeanor.

This bill does not change the existing law thatasgs a three-year sentence enhancement if a
person commits specified sex crimes while being-dogitive.

3. Post-conviction Relief

Under existing law, prostitution and solicitatiom generally punished as misdemeanors.
However, prostitution is punishable as a felonydoy defendant who has a prior conviction for
prostitution or solicitation and based on the pdonviction the defendant was tested for AIDS
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with positive results that was known to the defertd@his bill repeals this provision and
provides post-conviction relief for anyone who vpasviously convicted of a violation of this
Statute.

Specifically, this bill would vacate any convictiatismiss any charge, and legally deem that an
arrest under the repealed provision never occuilfiee bill would require any court or agency
having custody or control of records pertaininghte arrest, charge, or conviction of a person for
a violation of the deleted provision to destroyspscified, those records by June 30, 2018. The
court is required to send an order to the Fedema¢®u of Investigation directing it to seal and
destroy its records relating to the defendant’esdrrcharge, and conviction for a violation of
Section 647f within six months of receiving the erd

This bill would also authorize a person servingatence as a result of a violation of the deleted
provision to petition for a recall or dismissals@intence before the trial court that entered the
judgment of conviction in his or her case. The Wiluld require a court to vacate the conviction
and resentence the person to any remaining counls giving credit for any time already
served. Judicial Council is required to promulgatd make available all necessary forms to
enable the filing of petitions and applicationsatetl to the new recall provision enacted by this
bill.

4. Creation of New Crime that Applies to All Commuicable Diseases

Under existing law, there is a general statute pnaishes the willful exposure of any
communicable disease to another person a misdemédhbiealth & Saf. Code, § 120290.)
Existing law specifies that the intentional exp@asHiV to another person is punishable as a
felony. (Health & Saf. Code, § 120291, subd. (a).)

This bill repeals both the general communicableaigs statute and the HIV-specific statute and
instead creates a new misdemeanor that encompghssesentional transmission of all

infectious and communicable diseases. The newtstatould require that a defenddmtows

that he or she is afflicted with the disease; thieddant acts with the specific intent to transmit
or cause to transmit the disease to another petisemtefendant engages in conduct that poses a
substantial risk of transmission to that persoa;dbfendant transmits the disease to the other
person; and the person exposed to the diseas@tlohow that the defendant was afflicted with
the disease.

These provisions also apply to third parties ardaifi specifies that the attempt to transmit a
communicable disease where the disease is notllgdraasmitted is also a misdemeanor.

5. Proposed Technical Amendment

The author intends on amending the bill in Comraitteinsert a missing cross-reference to in
subdivision (g) of Health and Safety Code sectid®2B0 as shown below in bold italic font.

(9) A person who attempts to intentionally transamtinfectious and communicable
disease by engaging in the conduct described egpaphs (1), (2);-and (3nd (5) of
subdivision (a) is guilty of a misdemeanor punidbdly imprisonment in county jail for
not more than six months.
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6. Clarifying Language on Admissibility of Medical Records to Prove Specific Intent

This bill provides that “the medical records, medilons, prescriptions, or medical devices of the
defendant are not admissible as evidence or camsiggobative as to the specific intent
required under the new section in the absenceeddéifiendant’s stated intent required under this
section within the medical record to do specificth&o the complainant.”

The presumed purpose of this provision is to priothie use of medical records as the sole
evidence to prove that the defendant had the riggumgent to transmit HIV, however the
provision may be unclear as currently written. &@a¢hor may consider amending the bill to
provide that the specific intent required in thevrsection created by this bill shall not be proven
solely by the defendant’s medical records.

7. Arguments in Support
The HIV Medicine Association is in support of thi#l and writes:

In the early years of the HIV epidemic, Califormiad many other states enacted
HIV criminal laws largely based on fear and mismfation. These laws created
unique restrictions and harsher punishment for lgelopng with HIV compared
to people living with other less stigmatized comicable diseases. However,
since the mid-1990s remarkable advances in avaitaghtment for HIV infection
have dramatically lengthened and improved the tuafilife for people living
with HIV. We now know that people living with HIVave a near normal life
expectancy and the risk of transmission to otreregligible when they are
successfully treated.

In addition, research suggests that criminal laamgeting people with HIV
infection do not improve public health but fuel taned stigma and
discrimination against people living with HIV andrmamunities
disproportionately impacted by HIV. California ciimal laws should take the
same approach to HIV as it does to other serionsanicable diseases. We
support promoting public health by reducing HI\gstia and eliminating any
remaining barriers to testing and care. (Fn. omhifte

Justice Now writes in support of this bill:

Current HIV-specific criminal laws in Californiaifdo reflect a science-based
understanding of HIV prevention, treatment andgnaission. Research suggests
that criminal laws targeting HIV have done nothtadurther public health, as
they have not been found to influence people’s e or reduce the number of
new infections. Instead, these laws have been ftmddsproportionately impact
women and people of color in California. While woniwing with HIV comprise
only 13 percent of people living with HIV, they neakp 43 percent of those
criminalized under California’s HIV-specific crimahlaws. Furthermore, while
about half of people living with HIV in Californiare Black or Latino, two thirds
of people criminalized under HIV specific laws &lack or Latino. Thus,
criminal prosecution under these laws serves anfyel continued stigma and
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discrimination against people living with HIV andramunities
disproportionately impacted by HIV.

California criminal law should take the same appho® HIV as it does to other
serious communicable diseases. We support promptibtic health by reducing
HIV stigma and eliminating any remaining barrieygdsting and care. For these
reasons, we support SB 239 and your effort to b@iatifornia law into line with
current science.

8. Arguments in Opposition
The California Right to Life Committee (CRLC) wrstén opposition of this bill:

CRLC sees little to no value in this bill and iffoet to lessen the criminal penalty
for an HIV infected person who knowingly transmnatsfe threatening disease to
another.

Reducing the charge for this criminal act to a mmdanor has no significant
consequence to the perpetrator.

-- END —



