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PURPOSE

The purpose of thishill isto repeal the current enhancement for specified drug offenses under
which a defendant receives an additional three-year term for each prior conviction of any one
of a number of specified drug offenses, except in cases where a minor was used in the
commission of the prior offense.

Existing law classifies controlled substances in five schedatesrding to their medical utility
and potential for abuse. Schedule | controlled sutzes have the greatest restrictions and
penalties, including prohibiting the prescribingao§chedule | controlled substance. (Health &
Saf. Code, 88 11054 to 11058.)

Existing law provides penalties for possession, possessigouigoses of sale, and
manufacturing, transporting and distributing colieb substances. Sentences for drug offenses
are typically subject to Penal Code Section 11§0Gbnvicted persons serve felony sentences
in county jails, unless disqualified by a priorieas felony conviction or a sex offender registry
requirement. (Health & Saf. Code 8§ 11350-11401.)

Existing law provides that a person convicted of certain spEtifirug commerce crimes who
has previously been convicted of any of those csinsesubject to an additional three-year
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sentence enhancement for each prior convictiobeteerved in jail unless the defendant is
disqualified from a jail term by a prior seriousofiey conviction or sex offender registration, or
another statute requires a prison term. (Heal®sa& § 11370.2.) The enhancement also covers
a conviction for conspiracy to commit any of thetdid crimes. The qualifying offenses are as
follows. All statutory references in the list acethe Health and Safety Code:

» Possession for sale of cocaine, heroin, specifiegtes, and other specified drugs - § 11351

» Possession for sale of cocaine base - § 11351.5

» Sale, distribution, or transportation of cocains;aine base, heroin, specified opiates - §
11352

» Possession for sale of methamphetamine or speaifiest drugs - § 11378

» Sale, distribution, or transportation of methamphehe or specified other drugs - 8 11379

* Possession for sale of PCP - § 11378.5

» Sale, distribution, or transportation of PCP - 829.5

* Manufacturing any controlled substance through cbanextraction or synthesis - 8
11379.6

* Using a minor in the commission of specified dridifgmses - § 11380

* Possession of precursor chemicals with intent toufeecture PCP - § 11383

This bill repeals the three-year sentence enhancementcoioéa defendant’s prior convictions
for the above listed drug offenses where the defetid convicted in the current case of one of a
number of specified drug offenses, except in cagese the person was convicted of using a
minor to commit the prior offense.

COMMENTS
1. Need for This Bill
According to the author:

Sentencing enhancements do not prevent or redugesdtes, but do have
destabilizing effects on families and communitiResearch finds that the length
of sentences does not provide any deterrent oifisignt incapacitation effect; in
other words, longer sentences for drug offensesodoeduce recidivism, nor do
they affect drug availability. Most people who corharimes are either unaware
of penalties or do not think they will be caughti§Rell, Sarah F, “Rethinking
Recidivist Enhancements: The Role of Prior Drug Waions in Federal
Sentencing,” 43 UC Davis L. Rev. 1135 201Rgsearch shows that people
incarcerated for selling drugs are quickly replabgather people (U.S.
Sentencing Commission, Fifteen Years of Guideliast&ncing: An assessment
of how well the federal criminal justice systena@hieving the goals of
sentencing reform 2004).

As of 2014, there were at least 1,635 people imgojails across California
sentenced to five to ten years. There were at mimni24 people sentenced to
more than ten years in county jail. The leadingseawof these excessive
sentences are drug sales, possession for sal@jitarsionviolent drug offenses,
which are compounded by cruel and costly senteramigincementgCalifornia
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State Sheriffs Association letter to “Interestedtiea”’ April 25, 2014.)
Thousands more are serving such sentences in prison

In November 2016, voters overwhelmingly passed &sion 57, making people
in prison with non-violent convictions eligible fparole after completing their
base terms — prior to serving time on any sentenbancements. However,
Proposition 57 does not impact people in county Jdius, people in county jail
can serve longer sentences than those in stat;mpasen if they have been
convicted of the same crime.

The current policy of sentencing people with nofenb convictions to long
periods of incarceration is an expensive failuat ttoes not reduce the
availability of drugs in our communities. Insteéd;ripples state and local
budgets that should prioritize drug prevention aedtment, education, and
employment as our best policies against drug saldsrug use.

SB 180 (Mitchell) will reduce racial disparitiestime criminal justice system.
Although rates of drug use and sales are compaa&idess racial lines, people of
color are far more likely to be stopped, searchedsted, prosecuted, convicted,
and incarcerated for drug law violations than ahétes. (Human Rights Watch,
“Decades of Disparity: Drug Arrests and Race inUWimted States.” 2009).
Research also shows that prosecutors are twidkehg o pursue a mandatory
minimum sentence for Blacks as for whites chargild thie same offense (Sonja
B Starr and Marit Rehavi, “Mandatory Sentencing Radial Disparity:
Assessing the Role of Prosecutors and the Effé@saoker,” Yale Law Journal
123, no. 1 2013).

However, incarceration can lead to more crime Istat®lizing families and
communities. Many people who return from incarderatace insurmountable
barriers to finding jobs and housing and reinteggainto society. Family
members of incarcerated people also struggle wiénvwehelming debt from court
costs, visitation and telephone fees, and dimimigamily revenueThe longer
the sentence, the more severe these problemsB&hker Center for Human
Rights, “Who Pays? The True Cost of Incarceratioframilies” 2015).

2. History of the Enhancement for Prior Drug Offenses

The enhancement for prior drug crime convictions wmaacted through AB 2320 (Condit),
Chapter 1398, Statutes of 1985. The bill includedadified legislative intent “to punish more
severely those persons who are in the regular essiaf trafficking in, or production of,
narcotics and those persons who deal in large digsndf narcotics as opposed to individuals
who have a less serious, occasional, or relatimehor role in this activity.”

The bill - called “The Dealer Statute” - was spamsbby the Los Angeles District Attorney and
also included enhancements based on the weigheafrug involved in specified drug
commerce crime. The weight enhancement is fourktkimth and Safety Code Section 11370.4.
The Senate Judiciary Committee analysis of thesbillout the sponsor’s explanation that the bill
was modeled on particularly harsh federal drug eriaws. The sponsor argued that the bill was
necessary to eliminate an incentive for personsréfhic [in drugs] in California where
sentences are significantly lighter than in fed&al.” The federal laws to which the sponsor
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referred were those enacted in the expansion of#ineagainst drugs during the Reagan
administration. These laws included reduced jutitigcretion through mandatory minimum
sentences. In recent years, Congress has passedsatance reductions, most notably reducing
the disparity between cocaine powder crimes andinedase crimes.

3. Research on the Deterrence Effect of Sentendasreases

Criminal justice experts and commentators havedtttat, with regard to sentencing, “a key
guestion for policy development regards whethermanhd sanctions or an enhanced possibility
of being apprehended provide any additional detétvenefits.

Research to date generally indicates that incraadée certainty of punishment,
as opposed to the severity of punishment, are fil@ly to produce deterrent
benefits!

A comprehensive report published in 2014, entifled Growth of Incarceration in the
United Sates, discusses the effects on crime reduction thronggpacitation and
deterrence, and describes general deterrence cedmaspecific deterrence:

A large body of research has studied the effecisaafrceration and other
criminal penalties on crime. Much of this reseascguided by the hypothesis
that incarceration reduces crime through incaptaitaand deterrence.
Incapacitation refers to the crimes averted byptingsical isolation of convicted
offenders during the period of their incarceratidrheories of deterrence
distinguish between general and specific behaviesponses. General deterrence
refers to the crime prevention effects of the thoggunishment, while specific
deterrence concerns the aftermath of the failuigeokral deterrence—that is, the
effect on reoffending that might result from thgoesence of actually being
punished. Most of this research studies the oelahip between criminal
sanctions and crimes other than drug offenseselaied literature focuses
specifically on enforcement of drug laws and tHatienship between those
criminal sanctions and the outcomes of drug usedangl prices.

In regard to deterrence, the authors note thathia ¢lassical theory of deterrence, crime
is averted when the expected costs of punishmaeteekthe benefits of offending. Much
of the empirical research on the deterrent poweriafinal penalties has studied
sentence enhancements and other shifts in penaypol .

Deterrence theory is underpinned by a rationalsgw of crime. In this view, an
individual considering commission of a crime weighes benefits of offending
against the costs of punishment. Much offendigydver, departs from the
strict decision calculus of the rationalistic modBobinson and Darley (2004)
review the limits of deterrence through harsh plumient. They report that

! Valerie Wright, Ph.D.Deterrence in Criminal Justice Evaluating Certainty vs. Severity of Punishment
(November 2010), The Sentencing Project (http://wsentencingproject.org/doc/Deterrence%20Briefingp@i)
2 The Growth of Incarceration in the United States (2014), Jeremy Travis, Bruce Western and Stevé&e
Editors, Committee on Causes and ConsequencegbffRites of Incarceration, The National Researam€i p.
131 (citations omitted) (http://johnjay.jjay.cungiiénrc/NAS_report_on_incarceration.pdf,)
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offenders must have some knowledge of criminal |pesao be deterred from
committing a crime, but in practice often do ndt.”

The authors of the 2014 report discussed abovduwdathat incapacitation of certain
dangerous offenders can have “large crime prevet@gmefits,” but that incremental,
lengthy prison sentences are ineffective for criaterrence:

Whatever the estimated average effect of the iecation rate on the crime rate,
the available studies on imprisonment and crimeshiavited utility for policy.
The incarceration rate is the outcome of policiéscéing who goes to prison and
for how long and of policies affecting parole reatbon. Not all policies can be
expected to be equally effective in preventing erinThus, it is inaccurate to
speak of the crime prevention effect of incarceratn the singularPolicies that
effectively target the incarceration of highly dangerous and frequent offenders

can have large crime prevention benefits, whereas other policies will have a small
prevention effect or, even worse, increase crime in the long run if they have the
effect of increasing postrelease criminality.

4. Argument in Support
According to the sponsors of the bill:

The RISE Act would repeal the three-year sentenbamcement for prior drug
convictions, with an exception for convictions ilwiag a minor. This extreme
punishment has failed to protect communities oucedhe availability of drugs,
but has resulted in overcrowded jails and prisbassh sentences, and crippled
state and local budgets. By repealing this experaind ineffective punishment,
funds will be freed to reinvest in community pragiathat actually improve the
guality of life and reduce crime....

The RISE Act is urgently needed. Counties arouedsthte are building new jails
to imprison more people with long sentences, fungehoney away from
community-based programs and services.

Since 2007, California has spent $2.5 billion oordy jail construction — not
including the costs borne by the counties for amesion and increased staffing,
or the state’s debt service for these high-intdoesis. Sheriffs have argued for
this expansion by pointing to their growing jailgudations, particularly people
with long sentences and with mental health andtanbe use needs. By
reforming sentencing enhancements for people withr drug convictions, SB
180 will address the rationale for costly jail exp@n, allowing state and county
funds to be invested in programs and servicesntlegt community needs and
improve public safety, including community-basedtaé health and substance
treatment, job programs, and affordable housing.

The RISE Act will reduce racial disparities in ttréminal justice system.
Although rates of drug use and selling are comparatross racial lines, people

3 Id. at 132-133.
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of color are far more likely to be stopped, seatclaerested, prosecuted,
convicted and incarcerated for drug law violatitimsn whites.

Further, sentence enhancements based on priorctiomg target the poorest and
most marginalized people in our communities — theisle substance use and
mental health needs, and those who, after prictacbmvith police or
imprisonment, have struggled to reintegrate intwety.

5. Argument in Opposition

According to the Association for Los Angeles Dep8tyeriffs, the Association of Deputy
District Attorneys, the California Association ob@e Enforcement Officers, the
California College and University Police Chiefs Asmtion, the California Narcotic
Officers Association, the Los Angeles County Prsimsal Peace Officers Association,
the Los Angeles Police Protective League, and therBide Sheriffs Association:

Under current law, we have the ability to imposghler sanctions on those who
are hard-core drug traffickers by adding an add#idhree years for each prior
conviction to the current conviction of a traffickeho has been convicted
pursuant to Health & Safety Code Sections 11353515 or 11352 — opiates,
opiate derivatives or hallucinogenic substancesat&eBill 180 will prevent the
imposition of the enhancement for opiate, opiatévdéve or hallucinogenic
traffickers who have prior drug trafficking convms. The consequence of
Senate Bill 180 will be to treat the career dradficker exactly the same as the
person who has been convicted of their first oféens

We believe that there is an enhanced level of geniess posed to a community
by career drug traffickers and that the enhancetesee that is available under
current law should be retained. Put another wasrgetis nothing benign about the
drug dealer who systematically preys on the molterable of our society. We
do not believe that proponents of the bill have endd case that the arc of social
progress is advanced by reducing the accountabilicareer drug traffickers.

-- END -



