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PURPOSE

The purpose of thislegidation isto provide greater public access to peace officer personnel
records and administrative hearings, as specified.

Current law requires that in any case in which discovery scldisure is sought of peace officer
or custodial officer personnel records or recorfdsitzen complaints against peace officers or
custodial officers or information from those recarthe party seeking the discovery or
disclosure shall file a written motion with the appriate court or administrative body upon
written notice to the governmental agency whichtestody and control of the records, as
specified. Upon receipt of the notice, the goveental agency served must immediately notify
the individual whose records are sought.

The motion must include all of the following:

» Identification of the proceeding in which discovenydisclosure is sought, the party
seeking discovery or disclosure, the peace officeustodial officer whose records are
sought, the governmental agency which has custodycantrol of the records, and the
time and place at which the motion for discovergisclosure must be heard.

* A description of the type of records or informatswught.

» Affidavits showing good cause for the discoverymclosure sought, setting forth the
materiality thereof to the subject matter involwedhe pending litigation and stating
upon reasonable belief that the governmental agelecyified has the records or
information from the records.

No hearing upon a motion for discovery or disclessmall be held without full compliance with
the notice provisions, except upon a showing bynbeging party of good cause for
noncompliance, or upon a waiver of the hearingngygovernmental agency identified as having
the records. (Evidence Code § 1043.)

Existing law states that nothing in this article can be consittoeaffect the right of access to
records of complaints, or investigations of computigi or discipline imposed as a result of those
investigations, concerning an event or transactiomhich the peace officer or custodial officer,
as defined in Section 831.5 of the Penal Codeidgyaated, or which he or she perceived, and
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pertaining to the manner in which he or she peréatinis or her duties, provided that
information is relevant to the subject matter imeal in the pending litigation.

In determining relevance, the court examines tf@nmation in chambers in conformity with
Section 915, and must exclude from disclosure:

* Information consisting of complaints concerning @oct occurring more than five years
before the event or transaction that is the sulgkttte litigation in aid of which
discovery or disclosure is sought.

* In any criminal proceeding, the conclusions of afficer investigating a complaint filed
pursuant to Section 832.5 of the Penal Code.

* Facts sought to be disclosed that are so remdteraake disclosure of little or no
practical benefit.

(Evidence Code § 1045(a) and (b).)

Existing law states that when determining relevance where #ue s litigation concerns the
policies or pattern of conduct of the employingrage the court must consider whether the
information sought may be obtained from other rdsanaintained by the employing agency in
the regular course of agency business which wooldhecessitate the disclosure of individual
personnel records. (Evidence Code § 1045(c).)

Existing law states that upon motion seasonably made by thegoeatal agency which has
custody or control of the records to be examineblyaihe officer whose records are sought, and
upon good cause showing the necessity thereotaim may make any order which justice
requires to protect the officer or agency from wassary annoyance, embarrassment or
oppression. (Evidence Code § 1045(d).)

Existing law states that the court must, in any case or proogguérmitting the disclosure or
discovery of any peace or custodial officer recaostpiested pursuant to Section 1043, order that
the records disclosed or discovered may not be faseahy purpose other than a court
proceeding pursuant to applicable law. (EvidenodeC8 1045(e).)

Existing law requires that in any case, otherwise authorizeld\wyin which the party seeking
disclosure is alleging excessive force by a pe#fogeo or custodial officer, as defined in Section
831.5 of the Penal Code, in connection with thesrof that party, or for conduct alleged to
have occurred within a jail facility, the motionadhinclude a copy of the police report setting
forth the circumstances under which the party viagped and arrested, or a copy of the crime
report setting forth the circumstances under whiehconduct is alleged to have occurred within
a jail facility. (Evidence Code § 1046.)

Existing law provides that any agency in California that emplpgace officers shall establish a
procedure to investigate complaints by memberb@public against the personnel of these
agencies, and must make a written descriptioneptbcedure available to the public. (Penal
Code § 832.5(a)(1).)

Existing law provides that complaints and any reports or figdirelating to these complaints
must be retained for a period of at least five geAtl complaints retained pursuant to this
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subdivision may be maintained either in the off&general personnel file or in a separate file
designated by the agency, as specified. Howevier, for any official determination regarding
promotion, transfer, or disciplinary action by dfiagr's employing agency, the complaints
determined to be frivolous shall be removed fromdHicer's general personnel file and placed
in separate file designated by the department @en@g as specified. (Penal Code § 832.5(b).)

Existing law provides that complaints by members of the publat are determined by the
officer's employing agency to be frivolous, as dedi, or unfounded or exonerated, or any
portion of a complaint that is determined to bedious, unfounded, or exonerated, shall not be
maintained in that officer's general personnel flewever, these complaints shall be retained in
other, separate files that shall be deemed persogrerds for purposes of the California Public
Records Act and Section 1043 of the Evidence Catiéch governs discovery and disclosure of
police personnel records in legal proceedingsh@P€ode § 832.5(c).)

Existing law provides that peace or custodial officer persona@brds and records maintained by
any state or local agency pursuant to Section 882 .fformation obtained from these records,
are confidential and shall not be disclosed in @myinal or civil proceeding except by
discovery pursuant to Sections 1043 and 1046 oEtheence Code. This section shall not
apply to investigations or proceedings concernivegdonduct of peace officers or custodial
officers, or an agency or department that emplbgse officers, conducted by a grand jury, a
district attorney's office, or the Attorney Gené&alffice. (Penal Code § 832.7(a).)

Existing law states that a department or agency must reledke tmmplaining party a copy of
his or her own statements at the time the compigified. (Penal Code § 832.7(b).)

Existing law provides that a department or agency that emgdegse or custodial officers may
disseminate data regarding the number, type, podison of complaints (sustained, not
sustained, exonerated, or unfounded) made ag#srdficers if that information is in a form
which does not identify the individuals involve&epal Code 8§ 832.7(c).)

Existing law provides that a department or agency that emyegse or custodial officers may
release factual information concerning a disciplniavestigation if the officer who is the
subject of the disciplinary investigation, or tHféaer's agent or representative, publicly makes a
statement he or she knows to be false concernsgttestigation or the imposition of
disciplinary action. Information may not be dis#d by the peace or custodial officer's
employer unless the false statement was publisiiesh lestablished medium of communication,
such as television, radio, or a newspaper. Disctosf factual information by the employing
agency pursuant to this subdivision is limiteddot§ contained in the officer's personnel file
concerning the disciplinary investigation or imgmsi of disciplinary action that specifically
refute the false statements made public by thegpeacustodial officer or his or her agent or
representative. The department or agency shaligeawritten notification to the complaining
party of the disposition of the complaint within 88ys of the disposition(Penal Code 8
832.7(d) and (e).)

Existing law provides that, as used in Section 832.7, “perdamcerds” means any file
maintained under that individual’s name by his er émploying agency and containing records
relating to any of the following:

* Personal data, including marital status, family rhers, educational and employment
history, home addresses, or similar information.
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Medical history.
» Election of employee benefits.
» Employee advancement, appraisal, or discipline.

» Complaints, or investigations of complaints, conagg an event or transaction in which
he or she participated, or which he or she perdei@ed pertaining to the manner in
which he or she performed his or her duties.

* Any other information the disclosure of which wouglghstitute an unwarranted invasion
of personal privacy.

(Penal Code § 832.8.)

Existing law states that an administrative appeal instituted public safety officer under this
chapter is to be conducted in conformance withsraled procedures adopted by the local public
agency. (Government Code § 3304.5.)

Existing law creates the California Public Records Act, antkestthat the Legislature, mindful of
the right of individuals to privacy, finds and daas that access to information concerning the
conduct of the people’s business is a fundamenthhacessary right of every person in this
state. (Government Code 88 6250 and 6251.)

Existing law provides that public records are open to inspadiaall times during the office

hours of the state or local agency and every pdnasra right to inspect any public record,
except as hereafter provided. Any reasonably sagtegortion of a record shall be available for
inspection by any person requesting the record déketion of the portions that are exempted by
law. (Government Code § 6253(a).)

Existing law provides that any public agency must justify wadlthng any record by
demonstrating that the record in question is examger express provisions of this chapter or
that on the facts of the particular case the pubterest served by not disclosing the record
clearly outweighs the public interest served byldisure of the record. (Government Code §
6255(a).)

Existing law provides that records exempted or prohibited fdiselosure pursuant to federal or
state law, including, but not limited to, provisgaof the Evidence Code relating to privilege, are
exempt from disclosure under the California PuBlezords Act. (Government Code 8 6250, et

seq.)

This bill would, notwithstanding any confidentiality affortithe personnel records of peace
officers or custodial officers, authorize a munadify or local public agency that employs peace
officers or custodial officers to hear and adjutBcadministrative appeals, or to empower a body
to hear and adjudicate those appeals, in procegtlag are open to the public and in which
some or all documents filed are available for pubiispection, as specified.

This bill would require a department or agency to providéhe written notification to the
complaining party of the disposition of a complaatta minimum, the charges framed in
response to the complaint, the agency’s dispositidim respect to each of those charges, any
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factual findings on which the agency based itsabgons, and any discipline imposed or
corrective action taken, as specified.

This bill would authorize anunicipality, county, or agency that employs peaifeers to do
both of the following:

* Hold hearings, which may be open to the publi©ygar complaints by members of
the public, consider evidence, and adjudicate timeptaints or recommend
adjudications.

» Establish a body to hold these hearings.
This bill would expand the scope of the exceptions to théo@@a Public Records Act for
investigations or proceedings concerning the conoiupeace officers or custodial officers, to
apply to, among other things, investigations orcpealings conducted by civilian review
agencies, inspectors general, personnel boardsemmmmissions, civil service commissions,
city councils, boards of supervisors, or any esgitmpowered to investigate peace officer
misconduct on behalf of an agency, conduct audiipgeace officer discipline on behalf of an
agency, adjudicate complaints against peace aofficecustodial officers, hear administrative
appeals, or set policies or funding for the lanoecément agency. The bill would also require
an entity described in those exceptions to comglly specified confidentiality provisions.

This bill would require, notwithstanding any other law, agrfpeace officer or custodial officer
personnel records and records relating to comgl@gainst peace officers and custodial officers
to be available for public inspection pursuanti® California Public Records Act, including:

* Arecord related to the investigation or assessmokanhy use of force by a peace officer
that is likely to or does cause death or serioulypajury, including but not limited to,
the discharge of a firearm, use of an electronitrob weapon or conducted energy
device, and any strike with an impact weapon teragn’s head.

» Arecord related to any finding by a law enforcetreagency or oversight agency that a
peace officer or custodial officer engaged in séasaault, an excessive use of force, an
unjustified search, detention or arrest, raciatlentity profiling, as defined in
subdivision (e) of Section 13519.4, discriminatarunequal treatment on the basis of
race, color, ethnicity, national origin, age, redig gender identity or expression, sexual
orientation, or mental or physical disability, eryaother violation of the legal rights of a
member of the public.

* Arecord related to any finding by a law enforcetregency of job-related dishonesty by
a peace officer or custodial officer, includingt bot limited to, perjury, false statements,
filing false reports, or destruction or concealmain¢vidence.

The bill would provide that this information includes bsiniot limited to, the framing allegation
or complaint, the agency'’s full investigation fieny evidence gathered, and any findings or
recommended findings, discipline, or correctivaactaken. The bill would require records
disclosed pursuant to this provision to be redaotdg to remove personal data or information,
such as a home address, telephone number, ortidemti family members, other than the names
and work-related information of peace officers andtodial officers, to preserve the anonymity
of complainants and witnesses, or to protect cenfidl medical, financial, or other information
in which disclosure would cause an unwarrantedsioraof personal privacy that clearly
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outweighs the strong public interest in recordsualmaisconduct by peace officers and custodial
officers, or where there is a specific, particidad reason to believe that disclosure would pose a
significant danger to the physical safety of thageeofficer, custodial officer, or others, as
specified.

This bill would specify that the provisions that establistovery procedures for obtaining
peace officer personnel files do not bar or linsitess in any proceeding to peace officer or
custodial officer personnel records or recordstiredeto complaints against peace officers and
custodial officers, and would provide that thosevsions do not require a party to a proceeding
pending in a court or administrative agency to seekrds through alternate means before filing
a motion pursuant to the discovery provisions dbsdrabove.

RECEIVERSHIP/OVERCROWDING CRISIS AGGRAVATION

For the past several years this Committee hasisized legislation referred to its jurisdiction

for any potential impact on prison overcrowdinginiful of the United States Supreme Court
ruling and federal court orders relating to theéessaability to provide a constitutional level of
health care to its inmate population and the rdlegsue of prison overcrowding, this Committee
has applied its “ROCA” policy as a content-neutpagvisional measure necessary to ensure that
the Legislature does not erode progress in redumiisgn overcrowding.

On February 10, 2014, the federal court orderedfd@aia to reduce its in-state adult institution
population to 137.5% of design capacity by Febri&y2016, as follows:

» 143% of design bed capacity by June 30, 2014;
* 141.5% of design bed capacity by February 28, 2848;
» 137.5% of design bed capacity by February 28, 2016.

In December of 2015 the administration reported aisa'of December 9, 2015, 112,510 inmates
were housed in the State’s 34 adult institutiorfsictvamounts to 136.0% of design bed
capacity, and 5,264 inmates were housed in outadé-$acilities. The current population is
1,212 inmates below the final court-ordered popoabenchmark of 137.5% of design bed
capacity, and has been under that benchmark seloeidry 2015.” (Defendants’ December
2015 Status Report in Response to February 10, @oddr, 2:90-cv-00520 KIJM DAD PC, 3-
Judge CourtColeman v. Brown, Plata v. Brown (fn. omitted).) One year ago, 115,826 inmates
were housed in the State’s 34 adult institutiorfsictvamounted to 140.0% of design bed
capacity, and 8,864 inmates were housed in outadé$acilities. (Defendants’ December 2014
Status Report in Response to February 10, 2014r(t@-cv-00520 KIM DAD PC, 3-Judge
Court, Coleman v. Brown, Plata v. Brown (fn. ontit¢

While significant gains have been made in redutiregprison population, the state must
stabilize these advances and demonstrate to tkeealezburt that California has in place the
“durable solution” to prison overcrowding “consistly demanded” by the court. (Opinion Re:
Order Granting in Part and Denying in Part DefetsidRequest For Extension of December 31,
2013 Deadline, NO. 2:90-cv-0520 LKK DAD (PC), 3-gedCourt,Coleman v. Brown, Plata v.
Brown (2-10-14). The Committee’s consideration of kilat may impact the prison population
therefore will be informed by the following quests
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* Whether a proposal erodes a measure which haskdett to reducing the prison
population;

* Whether a proposal addresses a major area of majbty or criminal activity for which
there is no other reasonable, appropriate remedy;

* Whether a proposal addresses a crime which isthirgangerous to the physical safety
of others for which there is no other reasonablyrapriate sanction;

* Whether a proposal corrects a constitutional prolde legislative drafting error; and

* Whether a proposal proposes penalties which apoptionate, and cannot be achieved
through any other reasonably appropriate remedy.

COMMENTS
1. Need for This Legislation
According to the author:

SB 1286 is a reasonable commonsense measuredhedses government transparency,
and improves accountability and trust in law enéonent.

Our state’s hardworking peace officers risk thiees daily to protect the people of
California. The good work of these dedicated pubérvants should not be tarnished by
the actions of the few among their ranks who magage in wrongdoing.

However, recent events — such as excessive desééyai force, sexual assaults, and
other types of police misconduct — have sparkeespdead concerns about police
accountability.

Polls show, for example, that only 30% of Americae$ieve that law enforcement
agencies do a good or excellent job of holdingceffs accountable, and that number
drops to just 10% amongst Black Americans.

To build public trust and legitimacy, the Presidefitask Force on 21st Century Policing
recommends that law enforcement agencies establistiure of transparency and
accountability—both cornerstones of our democracy.

However, in California, when it comes to the taxipg public having access to
information about police-community interactionsylanforcement agencies cannot tell
the public whether an officer engages in miscondletw enforcement agencies cannot
tell the public if discipline is imposed on an o#r who violates a law, department policy
or community norms, nor meaningfully inform the patabout officer-involved

shootings or other serious uses of force.

By contrast, in states like Texas, Kentucky, Utaing approximately a dozen others, such
information is made public when an officer is founchave engaged in misconduct. In
addition, at least ten other states; includingiBbyrOhio, and Washington; provide
transparency irrespective of the conclusion.
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In addition, a recent poll found that almost faufive California voters (79%) believe
the public should have access to the findings amdlasions of investigations when
police are found to have engaged in misconduct.

SB 1286 addresses the crises of confidence inysters of policing by providing
transparency for serious use of force incidentsvaimeh egregious misconduct — such as
racial or identity profiling, sexual assault, oridaegal search or seizure — is found to
have occurred.

2. What Is the Discovery (Pitchess’) Process for Obtaining Police Personnel Records?

The California Supreme Court has described theodesy process, also known aRiachess motion,
for a party obtaining information from a policeio#fr's personnel records.

In 1978, the California Legislature codified thévpeges and procedures surrounding what
had come to be known aBitchess motions” (after our decision iRitchess v. Superior Court
(1974) 11 Cal. 3d 531 [113 Cal. Rptr. 897, 522 RB@4]) through the enactment of Penal
Code sections 832.7 and 832.8 and Evidence Cotierse@043 through 1045. The Penal
Code provisions define “personnel records” (PerdeC& 832.8) and provide that such
records are “confidential” and subject to discovenyy pursuant to the procedures set forth
in the Evidence Code. (Pen. Code § 832.7.) Evid@uzke sections 1043 and 1045 set out
the procedures for discovery in detail. As herdipent, section 1043, subdivision (a)
requires a written motion and notice to the govental agency which has custody of the
records sought, and subdivision (b) provides thahsnotion shall include, inter alia, “(2) A
description of the type of records or informati@ught; and [para.] (3) Affidavits showing
good cause for the discovery or disclosure souggitting forth the materiality thereof to the
subject matter involved in the pending litigatiordastating upon reasonable belief that such
governmental agency identified has such recordsformation from such records.”

A finding of “good cause” under section 1043, swixion (b) is only the first hurdle in the
discovery process. Once good cause for discovesypban established, section 1045
provides that the court shall then examine thermédion “in chambers” in conformity with
section 915 (i.e., out of the presence of all pessxcept the person authorized to claim the
privilege and such other persons as he or shdlisgvio have present), and shall exclude
from disclosure several enumerated categoriesfafiration, including: (1) complaints more
than five years old, (2) the “conclusions of anfjoafr investigating a complaint . . .” and (3)
facts which are “so remote as to make disclosutitlef or no practical benefit.” (§ 1045,
subd. (b).)

In addition to the exclusion of specific categoésformation from disclosure, section
1045 establishes general criteria to guide thetsodetermination and insure that the privacy
interests of the officers subject to the motion@@ected. Where the issue in litigation
concerns the policies or pattern of conduct ofetmploying agency, the statute requires the
court to “consider whether the information souglatyrbe obtained from other records . . .
which would not necessitate the disclosure of idial personnel records.” (8 1045, subd.
(c).) The law further provides that the court mayits discretion, “makeany order which

justice requiresto protect the officer or agency from unnecessanogance, embarrassment
or oppression.” (§ 1045, subd. (d), italics add@ahd, finally, the statute mandates that in
any case where disclosure is permitted, the candl! . . . order that the records disclosed or
discovered shall not be used for any purpose oliaer a court proceeding pursuant to
applicable law.” (8 1045, subd. (e), italics addled.
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(City of Santa Cruzv. Mun. Court, 49 Cal. 3d 74, 81-83 (1989, footnotes and citetiomitted.).)

A so-called Pitchess motion” is most commonly filed when a criminal deflant alleges the officer
who arrested him or her used excessive force anddfendant wants to know whether that officer
has had complaints filed against him or her presiptor the same thing. The Supreme Court
described the purpose of this discovery procedse ‘Statutory scheme thus carefully balances two
directly conflicting interests: the peace offic@rst claim to confidentiality, and the criminal
defendant’s equally compelling interest in all mf@tion pertinent to his defenseCify of Santa
Cruzv. Mun. Court, supra, at, 84.)

3. Copley Press, Inc. v. Superior Court

The California Public Records Act, provides gerlgrdiat “every person has a right to inspect
any public record,” except as specified in that a&$ described above, there is another set of
statutes that make peace officer personnel recantfsdential and establish a procedure for
obtaining these records, or information from thehtne complex interaction between these
interrelated statutory schemes has given risentanaber of decisions interpreting various
specific provisions. Perhaps the most notorioufi@$e decisions {Sopley Press, Inc. v.
Superior Court.

In August of 2006, the California Supreme CourtdhalCopley Press, Inc. v. Superior Court, that

the right of access to public records under thé&@ala Public Records Act didot allow Copley

Press to be given access to the hearing or reobats administrative appeal of a disciplinary agtio
taken against a San Diego deputy shei@bpley Press, Inc. v. Superior Court, 39 Cal. 4th 1272
(2006).) Copley, additionally, provides that a public administvatbody responsible for hearing a
peace officer’'s appeal of a disciplinary matteans‘employing agency” relative to that officer, and
therefore exempt from disclosing certain recordgsoproceedings in the matter under the California
Public Records Act.l¢.)

In January 2003, The Copley Press, Inc. (Coplefchvpublishes the San Diego Union-
Tribune newspaper, learned that the Commissiorsbladduled a closed hearing in case
No. 2003-0003, in which a deputy sheriff of Sanddi€€ounty (sometimes hereafter
referred to as County) was appealing from a tertrinanotice. Copley requested access
to the hearing, but the Commission denied the stgééter the appeal’s completion,
Copley filed several CPRA requests with the Comimisasking for disclosure of any
documents filed with, submitted to, or createdmy Commission concerning the appeal
(including its findings or decision) and any tapeardings of the hearing. The
Commission withheld most of its records, includthg deputy's name, asserting
disclosure exemptions under Government Code se6f#6u, subdivisions (c) and (k).

(1d. at 1279.)

Copley Press then filed a petition for a writ ofrrdate and complaint for declaratory and
injunctive relief. The trial court denied the pigbler’s disclosure request under the California
Public Records Act. The Fourth District Court ofpgal reversed. The California Supreme
Court then reversed and remanded the matter tGalet of Appeal.

In reversing and remanding the matter, the Cali'oBupreme Court held that “Section 832.7 is
not limited to criminal and civil proceedings(id. at 1284.)
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Copley'’s first argument—that section 832.7, sulslon (a), applies only to criminal and
civil proceedings—is premised on the phrase irsthute providing that the specified
information is “confidential and shall not be disetd in any criminal or civil proceeding
except by discovery pursuant to Sections 1043 @dé df the Evidence Code.” In
Bradshaw v. City of Los Angeles (1990) 221 Cal. App. 3d 908, 916 [270 Cal. Rpt]71
(Bradshaw), the court opined that the word “coniitid” in this phrase “is in its context
susceptible to two reasonable interpretations.’tli@none hand, because the word “is
followed by the word ‘and,’ ” it could signify “aeparate, independent concept [that]
makes the [specified] records privileged materigbid.) “On the other hand,” the word
could also be viewed as merely “descriptive andigboey to the specific legislative
dictate [that immediately] follows,” in which cagecould mean that the specified records
“are confidential only in” the context of a “crimal or civil proceeding.” lbid.) The
Bradshaw court adopted the latter interpretationctuding that the statute affords
confidentiality only in criminal and civil proceetdis, and not in “an administrative
hearing” involving disciplinary action against aipe officer. (d. at p. 921.)

We reject Copley's argument because, like evergligip court to address the issue in a
subsequently published opinion, we disagree witddBhaw’s conclusion that section
832.7 applies only in criminal and civil proceednyVhen faced with a question of
statutory interpretation, we look first to the laage of the statutePéople v. Murphy
(2001) 25 Cal.4th 136, 142 [105 Cal. Rptr. 2d 3&¥P.3d 1129].) In interpreting that
language, we strive to give effect and significattcevery word and phrasédrcia

v. [1285] McCutchen (1997) 16 Cal.4th 469, 476 [66 Cal. Rptr. 2d 340 P.2d 906].)
If, in passing section 832.7, the Legislature mdrnided “only to define procedures for
disclosure in criminal and civil proceedings, iltbhave done so by stating that the
records ‘shall not be disclosed in any criminatietl proceeding except by discovery
pursuant to Sections 1043 and 1046 of the Evid@ueke ... ,” without also designating
the information ‘confidential.” (Pen. Code, 8 832ubd. (a).)” Richmond, supra, 32
Cal.App.4th at p. 1439; see also SDPOA, supra,ddlApp.4th at p. 284.) Thus, by
interpreting the word “confidential” (8 832.7, sulfd)) as “establish[ing] a general
condition of confidentiality” Hemet, supra, 37 Cal.App.4th at p. 1427), and interpceti
the phrase “shall not be disclosed in any crimaraivil proceeding except by discovery
pursuant to Sections 1043 and 1046 of the Evid€utk” (Pen. Code, § 832.7, subd.
(a)) as “creat[ing] a limited exception to the ge@rinciple of confidentiality,” we
“give[] meaning to both clauses” of the provisionguestion. ilemet, supra, 37
Cal.App.4th at p. 1427.)

The Court goes on to state:

.. .Bradshaw’s narrow interpretation of sectio2.83would largely defeat the
Legislature's purpose in enacting the provisiom]igre is little point in protecting
information from disclosure in connection with cnmal and civil proceedings if the same
information can be obtained routinely under CPR{®Rthmond, supra, 32 Cal.App.4th
at p. 1440.) Thus, “it would be unreasonable tamesthe Legislature intended to put
strict limits on the discovery of police personregtords in the context of civil and
criminal discovery, and then to broadly permit amgmber of the public to easily obtain
those records” through the CPRADPOA, supra, 104 Cal.App.4th at p. 284.) “Section
832.7’s protection would be wholly illusory unlgse read] that statute ... to establish
confidentiality status for [the specified] recordsgyond criminal and civil proceedings.
(SDPOA, supra, at p. 284.) We cannot conclude gggdlature intended to enable third
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parties, by invoking the CPRA, so easily to circemtthe privacy protection granted
under section 832.7. We therefore reject Coplaygsiment that section 832.7 does not
apply beyond criminal and civil proceedings, anddigapproveBradshaw v. City of Los
Angeles, supra, 221 Cal. App. 3d 908, to the extent it is inéstesit with this conclusion.

(Copley Press, Inc. v. Superior Court, supra, at 1284-86 (footnotes omitted).)

The Copley court additionally held that the “Commission recodd disciplinary appeals,
including the officer's name, are protected undation 832.7.” Id. at 1286.)

[Nt is unlikely the Legislature, which went to greeffort to ensure that records of such
matters would be confidential and subject to dsate under very limited circumstances,
intended that such protection would be lost asiadvertent or incidental consequence of a
local agency's decision, for reasons unrelatedibdi@disclosure, to designate someone
outside the agency to hear such matters. Notikely the Legislature intended to make loss
of confidentiality a factor that influences thiscagon.

(Id. at 1295.)

The Court repeated continuously throughout theiopithat weighing the matter of whether and
when such records should be subject to disclosusgoplicy matter for the Legislature, not the
Courts, to decide:

Copley’s appeal to policy considerations is unpasste. Copley insists that “public scrutiny
of disciplined officers is vital to prevent the drary exercise of official power by those who
oversee law enforcement and to foster public cenité in the system, especially given the
widespread concern about America's serious poliseanduct problems. There are, of
course, competing policy considerations that magifaonfidentiality, such as protecting
complainants and witnesses against recriminatioetatiation, protecting peace officers
from publication of frivolous or unwarranted chasgand maintaining confidence in law
enforcement agencies by avoiding premature distosugroundless claims of police
misconduct. “... the Legislature, though presentetth @rguments similar to Copley's, made
the policy decision “that the desirability of casédntiality in police personnel matters does
outweigh the public interest in openness.[1]tisfor the Legidature to weigh the

competing policy considerations. As one Court of Appeal has explained in rejectirginailar
policy argument: “[O]ur decision ... cannot be lthea such generalized public policy
notions. As a judicial body, ... our role [is] t@erpret the laws as they are written.”

(Copley Press, Inc. v. Superior Court, supra, 1298-1299, citations omitted, emphasis added.)
5. Effect of This Bill
Public Access to Peace officer Personnel Records

Peace officer personnel records are currently pteteunder Penal Code 832.7. This legislation
loosens those protections by providing the pulieas to records related to:

1. The investigation or assessment of any use of foyca peace officer that is likely to
or does cause death or serious bodily injury, iiclg but not limited to, the
discharge of a firearm, use of an electronic cdnveapon or conducted energy
device, and any strike with an impact weapon teragn’s head.
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2. Any finding by a law enforcement agency or oversiglency that a peace officer or
custodial officer engaged in sexual assault, are®sigce use of force, an unjustified
search, detention or arrest, racial or identityfipng, as defined in subdivision (e) of
Section 13519.4, discrimination or unequal treatmam the basis of race, color,
ethnicity, national origin, age, religion, gendefemtity or expression, sexual
orientation, or mental or physical disability, aryaother violation of the legal rights
of a member of the public.

3. Any finding by a law enforcement agency of job-tethdishonesty by a peace officer
or custodial officer, including, but not limited, tperjury, false statements, filing false
reports, or destruction or concealment of evidence.

While relaxing the protections of 832.7, this légfi®n provides for redaction of those
documents when disclosure would cause an unwadamtasion of personal privacy that
clearly outweighs the strong public interest inorels about misconduct by peace officers and
custodial officers, or where there is a specifartigularized reason to believe that disclosure
would pose a significant danger to the physicattyadf the peace officer, custodial officer, or
others.

Public Access to Hearings

As discussed abov€opley held that Penal Code section 832.7 protectionsdett beyond

civil and criminal proceedings, thus denying publocess to certain disciplinary appeals
hearings. Pogtopley, the First District Court of Appeals in Califorrii@ld that a police review
commission’s investigative and hearing process watditionally, subject to the protections of
penal code 832.7.Bérkeley Police Assn. v. City of Berkeley, 167 Cal. App. 4th 385 (Cal. App.
1st Dist. 2008).)

This legislation provides for public access to shelrings, if localities so chose. Specifically,
this legislation authorizes a:

* Municipality or local public agency that employsape officers or custodial officers to
hear and adjudicate administrative appeals, ontposver a body to hear and adjudicate
those appeals, in proceedings that are open tgubéc and in which some or all
documents filed are available for public inspection

* Municipality, county, or agency that employs peaffécers to hold public hearings to
hear complaints by members of the public, consigedence, and adjudicate the
complaints or recommend adjudications.

6. Argument in Support
The American Civil Liberties Union of Californiaates,

California law currently makes peace officer misthoct and discipline confidential. This
means law enforcement agencies cannot tell theqowblether an officer engages in
misconduct, or when discipline is imposed on ofsceho violate a laws, department
policies or community norms, nor meaningfully infothe public about officer-involved
shootings or other serious uses of force.
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California is among the most restrictive statehaU.S. on public access to information
about peace officer misconduct and investigatiats ¢ritical police-community incidents.
Texas, Florida, Kentucky, Utah, and nearly a dazther states, provide public access to
such information when misconduct is confirmed. didiion, at least 10 other states make
records related to complaints against officers iglypavailable regardless of whether
misconduct is found to have occurred.

SB 1286 will resolve the deficit in California lavy allowing public access to information
about serious uses of force and misconduct by pefficers. It would also allow people
who file complaints about officer misconduct todiaut what happened in response to their
complaints, permit cities and counties to hold pubkarings and appeals on allegations of
misconduct, and allow governmental bodies to revoéfieer personnel files while keeping
them confidential.

Addressing police secrecy is critical to improvihg lack of community trust in our system
of justice, especially in communities of color, wda@eople are killed by police at alarming
rates. As an example, a recent Pew Research Gmitéound that only 30 percent of all
Americans believe law enforcement agencies aregdmigood or excellent job of holding
officers accountable for misconduct and that nunabbeps to a mere 10 percent when the
same question is asked of black Americans speltificAnother poll shows that nearly 80
percent of Californians believe the public shouddnaccess to information about
confirmed officer misconduct, and nearly two-thitaidieve that the public should have
access in all cases in which an officer is accugedisconduct. As the LA Times Editorial
Board stated this February:

Far from being a beacon of transparency, Califorriahen it comes to
the public's ability to assess the performancésdaiv enforcement
agencies — is the nation's information black hole[SB 1286] would
restore the disclosure that Californians once darsd a basic element of
police oversight here, as it still is in many otbtates.

Under current law, the public is all too often lieftthe dark when there appears to be police
wrongdoing. Each instance of police secrecy erpdédic trust. Californians do not know
why officers were allowed to shoot Fridoon Neha&an Diego, Charlie “Africa” Keunang
on Skid Row in Los Angeles, or Mario Woods in Saarfeisco. We do not understand why
officers were permitted to beat Marlene Pinnockthoeaten people over social media. SB
1286 would break this wall of silence, and allow thx-paying public to get meaningful
answers.

Public trust in law enforcement cannot be improwgtiout true openness about how
agencies address serious uses of force and progeonmduct.

! http://www.latimes.com/opinion/editorials/la-edBRpolice-transparency-20160224-story.html.
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7. Argument in Opposition
According to the Ventura County District Attorney,

| agree that peace officers are given great redpititysand that allegations of

misconduct must be thoroughly investigated. Biw hot believe that existing
procedures to address allegations are inadeqiviiteexperience has been that law
enforcement agencies take complaints seriouslgsiiyate them responsibly, and
impose appropriate discipline. | do not believat tBB 1286 would accomplish the stated
goal of increasing public confidence in peace effic

The longstanding protections for peace officer pengl files are based on officers’
unique job responsibilities. Unlike any other msdion, peace officers’ duties include
using physical force against others and engagimgily confrontations with criminals.
Unfortunately, some individuals they encounter hawescruples against fabricating
charges in order to escape criminal liability foeinselves or to seek financial gain. No
other group—teachers, firefighters, etc.—are plandtis position. But SB 1286 would
actually give officerdewer protectionstha[n] other professions, who are generally
entitled to closed hearings and confidential resdod disciplinary matters.

Under the Ralph M. Brown Act, public employees aszliof misconduct are entitled to
closed hearings unless they request a hearingv. (Gale, § 54957, subd. (b).) An
employee’s personnel records are presumed to Heleatial, and require a judicial
weighing of public interest before they are relglasgCal. Const., art. |, 8 Board of
Trustees v. Superior Court (1981) 119 Cal.App.3d 516, 525-528hnson v. Winter

(1982) 127 Cal.App.3d 435.) SB 1286 would notyaliminate existing protections for
peace officers, but would go too far the other wgpriving them of privacy rights
accorded other professions.

SB 1286 would amend Penal Code section 832.7 sagesweeping and unwarranted
exceptions to the confidentiality of peace offipersonnel files. The bill would allow
Public Records Act access to the full investigatfiles all evidence gathered, and the
specific discipline imposed for several categooemternal investigations. This is in
stark contrast to other provisions of the Public&ds Act, which exempt from
disclosure personnel records (Gov. Code, 8§ 6293.46)) and law enforcement
investigatory files. (Gov. Code § 6254 (f).) SBBb2vould give peace officers lesser
privacy rights in investigation files than thos&afled murderers, pedophiles, and other
criminals.

In sharp departure from longstandiRigchess protections, dissemination of peace officer
personnel records and would not be limited to thvaise have a need for them in court.

In addition, this bill would eliminate the effedt protective orders, currently required to
limit use of peace officer personnel informatiorthie case in which the information is
obtained. (Evid. Code, § 1045, subd. (e).) Elation of these protections is not
justified.

Open hearings on complaints against peace offcejgdy actuallygiscouragemembers
of the public from coming forward. Investigatioa® currently handled with
confidentiality and discretion that protects nolydahe officer but the complaining parties
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and witnesses. The prospect of having to tesgjfirest police at a public meeting is
likely to discourage some citizens from complainatgll.

-- END —



