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PURPOSE

The purpose of thishill isto specify that courts must consider the connectionsto the
community when designating the placement of a sexually violent predator (SVP) in a county
for conditional release. Specifically, the court shall consider if and how long the person has
previously resided or been employed in the county; and if the person has next of kin in the
county.

Existing law provides that notwithstanding any other provisiétaw, when a person is released
on parole after having served a term of imprisonnrestate prison for any offense for which
sex offender registration is required, that pemsay not during the period of parole, reside in
any single family dwelling with any other persos@tequired to register as a convicted sex
offender, unless those persons are legally relaydalood. "Single family dwelling” shall not
include a residential facility that serves six ewer persons. (Penal Code § 3003.5 (a).)

Existing law states notwithstanding any other provision of lawg unlawful for any person for
whom sex offender registration is required to residthin 2,000 feet of any public or private
school, or park where children regularly gathé?er(al Code § 3003.5 (b).)
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Existing law provides for the civil commitment for psychiatand psychological treatment of a
prison inmate found to be a SVP after the perserskaved his or her prison commitment.
(Welfare & Institutions Code § 6600 et seq.)

Existing law defines a "sexually violent predator" as "a penstw has been convicted of a
sexually violent offense against at least one wicind who has a diagnosed mental disorder that
makes the person a danger to the health and sHfetiiers in that it is likely that he or she will
engage in sexually violent criminal behavior." (W&ee & Institutions Code, 8 6600 (a)(1).)

Existing law permits a person committed as a SVP to be heldrfandeterminate term upon
commitment. (Welfare & Institutions Code 8§ 660%.1.

Existing law requires that a person found to have been a SUR@nmitted to the Department

of State Hospitals (DSH) have a current examinadioihis or her mental condition made at least
yearly. The report shall include consideratioranhditional release to a less restrictive
alternative or an unconditional release is in testlnterest of the person and also what
conditions can be imposed to adequately proteatdh@emunity. (Welfare & Institutions Code 8§
6604.9.)

Existing law allows a SVP to seek conditional release withaimhorization of the Director DSH
when DSH determines that the person's conditiorsbathanged that he or she no longer meets
the SVP criteria, or when conditional release ithmperson's best interest and conditions to
adequately protect the public can be imposed. @kl Institutions Code § 6607.)

Existing law allows a person committed as a SVP to petitiorcéorditional release or an
unconditional discharge any time after one yearomhmitment, notwithstanding the lack of
recommendation or concurrence by the Director ofiDPNelfare & Institutions Code § 6608

(@).)

Existing law provides that, if the court deems the conditiorase petition not frivolous, the
court is to give notice of the hearing date todtterney designated to represent the county of
commitment, the retained or appointed attorneyHercommitted person, and the Director of
State Hospitals at least 30 court days before ¢lagig date. (Welfare & Institutions Code, §
6608 (b).)

Existing law requires the court to first obtain the writtenaeenendation of the director of the
treatment facility before taking any action on gegition for conditional release if the petition is
made without the consent of the director of thattreent facility. (Welfare & Institutions Code
§ 6608 (c).)

Existing law provides that the court shall hold a hearing tieigheine whether the person
committed would be a danger to the health andyafetthers in that it is likely that he or she
will engage in sexually violent criminal behaviaredto his or her diagnosed mental disorder if
under supervision and treatment in the communityviBes that the attorney designated the
county of commitment shall represent the statetaveé the committed person evaluated by
experts chosen by the state and that the comnpiesbn shall have the right to the appointment
of experts, if he or she so requests. (Welfaragifutions Code § 6608 (e).)
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Existing law requires the court to order the committed perdacega with an appropriate forensic
conditional release program operated by the staterfe year if the court at the hearing
determines that the committed person would not t@nger to others due to his or her diagnosed
mental disorder while under supervision and treatrirethe community. Requires a substantial
portion of the state-operated forensic conditiorédase program to include outpatient
supervision and treatment. Provides that the getains jurisdiction of the person throughout

the course of the program. (Welfare & Instituti&®sde 8§ 6608 (e).)

Existing law provides that if the court denies the petitioplace the person in an appropriate
forensic conditional release program, the persoyp maafile a new application until one year has
elapsed from the date of the denial. (Welfare stitntions Code § 6608 (h)

Existing law allows, after a minimum of one year on conditioreéase, the committed person,
with or without the recommendation or concurrentcéhe Director of State Hospitals, to petition
the court for unconditional discharge, as specifid¥elfare & Institutions Code § 6608 (k).)

This bill provides that if the court determines that plagenoé an SVP in his or her county of
domicile is not appropriate then before placingmother county for conditional release the court
shall consider if and how long the person has presly resided or been employed in the county
and if the person has next of kin in that county.

COMMENTS
1. Need for This Bill
According to the author:

The Sexually Violent Predator (SVP) Program isdtfenders who have been
convicted of a sexually violent offense against oneore victims and who have a
diagnosed mental disorder that makes them likehgddfend and a danger to the
health and safety of others.

The Program requires SVPs to be admitted to the Staspital for rehabilitation
following the completion of their prison sentend@ffenders who complete
hospital treatment are conditionally released hatkthe community where they
are monitored and continue to receive counseling.

Current law requires individuals who are conditibneeleased to be placed in the
“county of domicile”. When determining domicildéyet court may look at an
individual’s driver’s license, ID card, utility regot etc. (WIC §86608.5 (b)). If no
information can be verified, the county of domiagethe county of arrest.
Additionally, the court is allowed to place an Sviside of the county of domicile
under “extraordinary circumstances” (WIC 86608.81(p.

SVPs are very dangerous serial criminals such astGpher Hubbart, the
“pillowcase rapist” who assaulted 40 women betwE@nl and 1983. In 2014,
Hubbart was placed in a home in a rural area ahBale, after a Santa Clara
County Superior Court Judge determined his “domidib be Los Angeles County.
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Hubbart's release resulted in legislation (AB 168Qwing counties of potential
placement to be given notice and an opportunityetteard in court.

However, this legislation has not done enough $oalirage placement of these
offenders in counties where they have no connestion

In 2016, DSH recommended placement of FraisuretSimm Solano County

in Butte and Yuba counties even though he had madyaor connections in

these communities.

* In 2017, DSH placed Monterey County SVP Eldridgedsey Chaney in a
home in rural Yuba County.

* In 2017, DSH recommended placement of San Fran&%¢Luther Evans in
San Bernardino County.

e In 2017, DSH recommended placement of Santa CNRa[Zariel Shazier in

Placer County.

AB 255 would require a court to consider where$SM® was living prior to being
arrested when determining their county of domiaetlich under current law is the
first option for county of conditional release. ektraordinary circumstances
require placement outside the county of domicilB, 255 would require the court
to place the individual in a county where they htanailial, residential, or
employment connections.

Individuals who are conditionally released under $exually Violent Predator
Program should be placed in counties where theg bame connection.
Unfortunately, SVPs are disproportionately plagedural counties, which already
face their own unique public safety challenges.rédwer, it is much harder for
offenders to be rehabilitated in communities whbey are complete outsiders.
AB 255 enhances judicial discretion by requiring tourt to consider additional
factors when offenders cannot be placed in thaintpof domicile.

If it is not possible to place an offender in tloeisty of domicile, AB 255 would
require placement in a county where the indivichasd family, employment, or
residential ties.

2. SVP Law Generally

The Sexually Violent Predator Act (SVPA) establshe extended civil commitment scheme for
sex offenders who are about to be released frosoprbut are referred to the DSH for treatment
in a state hospital, because they have suffered &ronental illness which causes them to be a
danger to the safety of others.

The Department of State Hospitals uses specifiggerier to determine whether an individual
qualifies for treatment as a SVP. Under existang,la person may be deemed a SVP if: (a) the
defendant has committed specified sex offensesisig@vo or more victims; (b) the defendant
has a diagnosable mental disorder that makes tserpa danger to the health and safety of
others in that it is likely that he or she will exg in sexually-violent criminal behavior; and, (3)
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two licensed psychiatrists or psychologists comeuhe diagnosis. If both clinical evaluators
find that the person meets the criteria, the caiseferred to the county district attorney who may
file a petition for civil commitment.

Once a petition has been filed, a judge holds bable cause hearing; and if probable cause if
found, the case proceeds to a trial at which thegmutor must prove to a jury beyond a
reasonable doubt that the offender meets the stgtatiteria. The state must prove “[1] a
person who has been convicted of a sexually viaéehse against [at least one] victim[] and
[2] who has a diagnosed mental disorder that [3endhe person a danger to the health and
safety of others in that it is likely that he oeshill engage in [predatory] sexually violent
criminal behavior.” Cooley v. Superior Court (Martinez) (2002) 29 Cal.4th 228, 246.) If the
prosecutor meets this burden, the person theneaivitly committed to a DSH facility for
treatment.

The Department of State Hospitals must conductalyexamination of a SVP's mental
condition and submit an annual report to the cotitiis annual review includes an examination
by a qualified expert. (Welf. & Inst. Code, 8§ 6684 In addition, DSH has an obligation to
seek judicial review any time it believes a persommitted as a SVP no longer meets the
criteria, not just annually. (Welf. & Inst. Cod®6607.)

The SVPA was substantially amended by Proposit®(i'8essica’'s Law”), which became
operative on November 7, 2006. Originally, a S\Wmmitment was for two years; but now,
under Jessica's Law, a person committed as a Sybenaeld for an indeterminate term upon
commitment or until it is shown that the defendamionger poses a danger to others. (See
Peoplev. McKee (2010) 47 Cal. 4th 1172, 1185-1187.) Jessicas dlao amended the SVPA to
make it more difficult for SVPs to petition for ksestrictive alternatives to commitment. These
changes have survived due process, ex post faapneore recently, equal protection
challenges. (Seleeoplev. McKee, supra, 47 Cal. 4th 1172 andeople v. McKee (2012) 207
Cal.App.4th 1325.) The standards and proceduresofaditional release proceedings were
changed by SB 295 (Emmerson) Ch. 182, Stats. 2013.

3. Standards and Procedures under which an SVP HRant can Obtain Conditional or
Unconditional Release

A person committed as a SVP may petition the clmurtonditional release or unconditional
discharge after one year of commitment. (Welfn&tl Code, 8§ 6608, subd. (a).) The petition
can be filed with or without the concurrence of Bieector of State Hospitals. The director's
concurrence or lack thereof does, however, mak#eahce in the process used.

A SVP can, with the concurrence of the DirectoBtdte Hospitals, petition for unconditional
discharge if the patient “no longer meets the digdim of a SVP,” or if he can be safely and
conditionally released under supervision (Welf.n&tl Code § 6604.9, subd. (d).)

When SVP patient then files a petition for uncoiodial release the court orders a show cause
hearing. (Welf. & Inst. Code § 6604.9, subd. tf)lj probable cause is found, the patient
thereafter has a right to a jury trial and is ésdito relief unless the district attorney proves

1 \f an evaluator determines that the person no Ioggealifies as a SVP or that conditional releada the person's
best interest and conditions can be imposed towsdely protect the community, but the Director tft& Hospitals
disagrees with the recommendation, the Directortmergertheless authorize the petitioRedple v. Landau (2011)
199 Cal.App.4th 31, 37-39.)
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“beyond a reasonable doubt that the committed p&rstiagnosed mental disorder remains such
that he or she is a danger to the health and safetihers and is likely to engage in sexually
violent behavior if discharged.” (Welf. & Inst. @Ge § 6605.) If the SVP patient has filed a
petition for conditional release, the court empltyes procedures set out in Section 6608 for
hearings on conditional release

A committed person may also petition for conditioredease and eventual unconditional
discharge notwithstanding the lack of recommendatioconcurrence by the Director of State
Hospitals. (Welf. & Inst. Code, 8§ 6608, subd.)(@he court “shall endeavor whenever possible
to review the petition [filed without the concurcenof DSH] and determine if it is based upon
frivolous grounds and, if so, shall deny the petitwithout a hearing.” (Welf. & Inst. Code, 8
6608, subd. (a)) If the petition is not found to be frivolous, theurt shall hold a hearing to
determine if the person can be safely releasedrisugervision. RPeoplev. Smith (2013) 216
Cal.App.4th 947.)

The SVPA does not define the term “frivolous.” Tdwurts have applied the definition of the
term stated in Code of Civil Procedure Section 828ubdivision (b)(2): “totally and completely
without merit” or “for the sole purpose of haragsan opposing party.”People v. Reynolds

(2010) 181 Cal.App.4th 1402, 1411, see &sople v. McKee, supra, 47 Cal.4th 1172People v.
Collins (2003) 110 Cal.App.4th 340, 349.) Additionally,Raynolds, supra, 181 Cal.App.4th at

p. 1407, the court interpreted Welfare and Insthg Code section 6608 to require the petitioner
to allege facts in the petition that will show hesbe is not likely to engage in sexually-violent
criminal behavior due to a diagnosed mental disgsdighout supervision and treatment in the
community, since that is the relief requested.

Once the court sets the hearing on the petitian the petitioner is entitled to both the
assistance of counsel, and the appointment of parexfeople v. McKee, supra, 47 Cal.4th
1172, 1193.) At the hearing, the person petitigrior release has the burden of proof by a
preponderance of the evidence if DSH does not abetdhe person can be safely released
under supervision If DSH concurs with the petitioagreeing that he can be conditionally
released under supervision that would protect th#i@ the SVP patient has the burden of
proof. (Welf. & Inst. Code, § 6608, subd. @eople v. Rasmuson (2006) 145 Cal.App.4th 1487,
1503.) If the petition is denied, the SVP may fileta subsequent petition until one year from
the date of the denial. (Welf. & Inst. Code, § 866ubd. (h).)

4. Finding Housing for an SVP

This bill provides that a person adjudicated aS¥P shall only be placed in a county, other that
the county of domicile, after the court considéithe person has previously resided or been
employed in the county or if the person has aixedah the county. This may prevent an SVP
from residing in a rural area, and rural locatiasféen, are the only areas where an SVP can find
a residence which complies with "Jessica's Law'Ictviprohibits a person required to register as

2 Recently, inPeople v. McCloud (2013) 213 Cal.App.4th 1076, the Court of Appesiagnized that the provision in
Welfare and Institutions Code section 6608, sulstivi (a) allowing for dismissal of a frivolous gith for release
without a hearing, may violate the equal protectitause. The petitioner's equal protection claias Wwased on the
fact that "[n]o other commitment scheme allowsijtidge to deem the petition 'frivolous' and therdbyy the
petitioner a hearing."ld. at p. 1087.) The court found there might welblstual disparate treatment of similarly
situated persons—and if there was disparate treujritee State might or might not be justified indistinguishing
between persons. The court remanded the casertbef proceedings on the equal protection claiid. at p.

1088.)
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a convicted sex offender from residing within 2,086t of a public or private school, or park
where children regularly congregate.

Liberty Health Care, the contract provider for DS#n often find it difficult to find suitable
housing for an SVP on conditional release in themanity. In the case ¢feoplev. Superior
Court (Karsai) (2013) 213 Cal App®774, Liberty Health Care reported that its staffl h
travelled 6,793 miles in one year searching fazsadence for Karsai and had viewed 1,261
properties in Santa Barbara, Ventura, and SanQbispo Counties. The only potential
residence was Karsai's mother's home in Santa Marehthe Court determined that Karsai's
mother's home was not disqualified as a poterggtlence despite its proximity to a park and an
elementary school. Later, Liberty informed thertdliat the Karsai family had withdrawn his
mother's home as a placement/residence site betteutmmily had been beset upon by the local
media.

The court then found that "extraordinary circumstmexisted, justifying a search for 'any'
available housing "without being constrained to Sais Obispo or Santa Barbara County."
Approximately five months later, Liberty had reviedvmore than 1,830 sites and had identified
two possible locations: an apartment in Sacramandba small home in Auburn. At a hearing,
both the People and Karsai objected to the locatidhe People objected due to the proximity
of Karsai's victims, and both sides objected "anlibsis that the placement would provide no
support structure for Mr. Karzai". Agreeing thiatvould be "fruitless" to pursue those
placements, the court ordered Liberty to check ih&ooption of placing Karzai in a travel trailer
on a pad next to the San Luis Obispo County Shefifffice. Liberty shortly informed the court
that there had been objections to Karzai's placementrailer and that the pad was "not
Jessica's law compliant. Because it appearecetodtrt that "there was no suitable placement
available either in Mr. Karsai's county of domicite elsewhere,"” the court ordered Karsai be
"released in Santa Barbara County as a transi&drita Barbara then sought a writ of mandate
in the court of appeal, seeking to vacate the soipeourt's order releasing Karsai into Santa
Barbara as a transient.

The court eventually ruled that nothing in the fanbids the conditional release of an SVP as a
transient. "Moreover, to imply such imply suchraitation into the law would raise serious
constitutional issues. 'Because civil commitmerblves a significant deprivation of liberty, a
defendant in an SVP proceeding is entitled to doegss protections.Péoplev. Otto (2001) 26
Cal.4" 200, 209 [109 Cal. Rptr. 2d 327, 26 P.3d 106@ce a court has determined that a
particular SVP would not be a danger to the heaitth safety of others in that it is not likely that
he or she would engage in sexually violent crim[iha89] behavior due to his or her diagnosed
mental disorder if under supervision and treatnmetie community, that person unquestionably
has a significant liberty interest in being relehsko authorize an unspecified delay in that
release by implying in the SVPA a requirement thatperson must have a specific resident
before release, when under the statutory schemseth&ing of a specific residence is not a
prerequisite to a finding that the person wouldepoes danger to others if under outpatient
supervision and treatment, would run the risk ghperson who is no longer dangerous will
nonetheless have to remain in custody in a seagrty indefinitely simply because of some
[***28] extraneous factor, such as public outratfet interferes with finding and securing a
fixed residence for that person. To avoid sucbtemqtial due process problem, we believe the
more prudent—as well as that most consistent wighesstablished canons of statutory
interpretation—is to not imply in the SVPA somethiie Legislature did not expressly include
in it: the limitation that an SVP cannot be commitilly released in the community without a
specific residence."
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If this bill becomes law, in some cases it mayrbpassible to place SVP's in a compliant
residence in the community; the courts could bepilad to release SVP's in the community as
transients, which would present a risk to the pusdifety, as they would not be under the
watchful eye of Liberty Health Care. A compliamd stable residence can help assure that
these SVP’s do not recidivate.

5. Argument in Support
The California State Sheriffs’ Association suppahis bill stating:

Existing statute establishes the Sexually VioleedBtor Program (SVP). This
program is for offenders who have been convictea sfxually violent offense
against one or more victims and how have a diaghosmtal disorder that makes
them likely to reoffend and a danger to the heaifttd safety of others. The
program requires SVPs to be admitted to the Staspithl for rehabilitation
following the completion of their prison senten@étenders who complete
hospital treatment are conditionally released bhatkthe community where they
are monitored and continue to receive counseling.

Recent cases have revealed that SVPs are beirggptacounties, often rural,
where they have no familial, residential, or empieyt connections. Placement
without these considerations can make it diffitalcompel these dangerous
serial criminals to receive the mandatory, ongogitpbilitative treatments they
need so they don’t reoffend and intimidate themowinities.

-- END —



