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PURPOSE

The purpose of thishill isto convert the existing deferred entry of judgment (DEJ) program
for specified drug offensesinto a pretrial drug diversion program.

Existing law provides that a defendant may qualify for DEJSjpecified non-violent drug
offenses if the following apply to the defendant:
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a) The defendant has no prior conviction for any a$femvolving controlled
substances;

b) The offense charged did not involve a crime ofetale or threatened violence;

c) There is no evidence of a violation relating tocagics or restricted dangerous
drugs other than a violation of the specified defiele drug offenses;

d) The defendant’s record does not indicate that girabar parole has ever been
revoked without thereafter being completed;

e) The defendant’s record does not indicate that teherhas successfully
completed or been terminated from diversion or mleteentry of judgment
pursuant to this chapter within five years priotte alleged commission of the
charged offense;

f) The defendant has no prior felony conviction witfiue years prior to the alleged
commission of the charged offense. (Pen. Code08,11bd. (a).)

Existing law specifies the offenses that are eligible for DEJich include possession for
personal use of specified controlled substancessqssion of certain drug paraphernalia, being
under the influence of a controlled substancejyatlbn of marijuana for personal use, and
being present in a place where controlled substaaiebeing used. (Pen. Code, 1000, subd.

(@).)

Existing law requires a prosecutor to review files to decidetibr the defendant is eligible for
DEJ. If the defendant is found eligible, the pragew attorney is required to file with the court

a declaration in writing or state for the record grounds upon which the determination is
based, and is required to make this informationl@bvie to the defendant and his or her attorney.
This procedure is intended to allow the court totise hearing for DEJ at the arraignment. (Pen.
Code, § 1000, subd. (b).)

Existing law requires all referrals for DEJ granted by the tpursuant to this chapter to be
made only to programs that have been certifiechbycbunty drug program administrator, or to
programs that provide services at no cost to ticgzant and have been deemed by the court
and the county drug program administrator to bdibte and effective.The defendant may
request to be referred to a program in any cowgypng as that program meets the criteria
specified. (Pen. Code, § 1000, subd. (c).)

Existing law requires the court to hold a hearing and, aftesiceration of any information
relevant to its decision, to determine if the defamt consents to further proceedings and if the
defendant should be granted DEJ. If the court doésleem the defendant a person who would
be benefited by DEJ, or if the defendant does ansent to participate, the proceedings shall
continue as in any other case. The period duringiWBEJ is granted shall be for no less than
18 months nor longer than three years. The probakpartment is required to file progress
reports with the court as directed by the cougn(RCode, § 1000.2.)

Existing law requires, if the defendant has performed satigfégtduring the period in which
DEJ was granted, at the end of that period, thringl charge or charges to be dismissed. If the
defendant does not perform satisfactorily, the @cating attorney, the court, or the probation
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department may make a motion for entry of judgmafier notice to the defendant, the court is
required to hold a hearing to determine whethegiouent should be entered. (Pen. Code, 8
1000.3.)

Existing law provides that if the court finds that the deferidamot performing satisfactorily in
the assigned program, or that the defendant ibemefiting from education, treatment, or
rehabilitation, or the court finds that the defemdaas been convicted of a misdemeanor that
reflects the defendant’s propensity for violencéas been convicted of a felony, or that the
defendant has engaged in criminal conduct renddsimgor her unsuitable for DEJ, the court
shall render a finding of guilt to the charge oaides pled, enter judgment, and schedule a
sentencing hearing as otherwise provided in th@lReode. (Pen. Code, § 1000.3.)

Existing law provides that upon successful completion of a pBgram, the arrest upon which
the judgment was deferred shall be deemed to hewer mccurred. The defendant may indicate
in response to any question concerning his or her priminal record that he or she was not
arrested or granted deferred entry of judgmentiferoffense, except as specified for
employment as a peace officer. A record pertaitongn arrest resulting in successful
completion of a DEJ program shall not, without deéendant’s consent, be used in any way that
could result in the denial of any employment, bénktense, or certificate. (Pen. Code, §
1000.4, subd. (a).)

Existing law authorizes counties to establish and conductgugte plea drug court program
wherein criminal proceedings are suspended witaqléa of guilty for designated defendants if
so agreed upon in writing by the presiding judgéhefsuperior court, or a judge designated by
the presiding judge, together with the districoatey and the public defender. If the defendant is
not performing satisfactorily in the program, tleaid may reinstate the criminal charge or
charges. If the defendant has performed satisfictiuring the period of the preguilty plea
program, at the end of that period, the criminargle or charges shall be dismissed. (Pen. Code,
§1000.5.)

Thisbill changes the existing deferred entry of judgmei&XOprogram for specified drug
offenses into a pretrial drug diversion program.

This bill establishes the following eligibility requirememts the pretrial drug diversion
program:

a) The defendant must not have a prior convictiorafdrug offense within five
years other than those offense which may be digdgerte

b) The charged offense did not involve violence drradt of violence;

c) There is no evidence of a contemporaneous violagtating to narcotics or
restricted dangerous drugs other than those offenb&eh may be diverted; and,

d) The defendant must not have a prior convictiorafeerious or violent felony, as
specified, within the past five years.

This bill retains provisions in current DEJ law that areststent with pretrial diversion.
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Thisbill requires eligible defendants to be advised optloeedures for pretrial diversion,
including that the defendant will be waiving thght to a speedy preliminary hearing and speedy
trial; that if the defendant does not perform $atsorily in the program, the prosecuting

attorney, probation department, or court may makefon to terminate pretrial diversion and
schedule the matter for further proceedings; anexgtanation of criminal record retention and
disposition resulting from participation in the wral diversion program and the defendant’s
rights relative to answering questions about hisesrarrest and pretrial diversion following
successful completion of the program.

Thisbill provides that a defendant’s participation in pagttiversion does not constitute a
conviction or an admission of guilt for any purpose

Thisbill sets the length of the pretrial diversion progfeam six months to one year, but allows
the court to extend that time for good cause.

Thisbill provides that the prosecutor, the court, or tlebation department may move to
terminate diversion if the defendant is performimgatisfactorily, or he or she has been
convicted of a felony or an offense reflecting mogity for violence.

Thisbill provides that if pretrial diversion is terminatetther due to unsatisfactory performance
or because of specified convictions, then the cshatl schedule the matter for further
proceedings.

Thisbill provides for dismissal of charges if the defendamipletes pretrial diversion, and
deems arrest for the charges never to have occurred

Thisbill allows a person participating in a pretrial divensprogram to use medications to treat
substance use disorders under the direction ckased health care practitioner if the participant
allows release of his or her medical records tacthet for the limited purpose of determining
whether he or she is using the medications undeditiection of a licensed health care
practitioner and is complying with the rules of tretrial diversion program.

COMMENTS
1. Need for This Bill
According to the author:

California law provides for deferred entry of judgnt (DEJ) for minor nonviolent
drug offenses, most involving possession or ustrags. A defendant is required to
plead guilty, waive his or her right to a speedgitand complete a drug treatment
program. If the program is completed, the crimicade is dismissed and the state no
longer recognizes or acknowledges the convictiefebdants are often led to believe
that once the case is dismissed they will not eedieany benefit and the arrest will
be deemed never to have occurred. Unfortunatehgitiven defendants charged with
minor drug offenses, including misdemeanors, atenahcorrectly advised or believe
that pleading guilty with a deferred entry of judgmbhwill not count as a conviction
for any purpose. However, under federal immigrataoms, post-plea deferred entry



AB 208 (Eggman) Pageb of 8

of judgment programs, as provided currently un@alifornia Penal Code 1000 et.
Seq), are still considered a conviction for immigma purposes, even if the defendant
successfully completed the program, the case dssajsand the conviction no longer
exists under state law.

This dismissal does not protect defendants frorereddconsequences. Indeed,
consequences for immigrants are harsh, includimigtief U.S. citizenship for those
who are legal permanent residents to deportatidrsaparation from family for
undocumented immigrants. According to the TransaaliRecords Access
Clearinghouse at Syracuse University, since 2008&; 850,000 people have been
deported from the U.S. for nonviolent drug offengedact, a nonviolent drug
offense was the cause of deportation for more timenin every ten people deported
in 2013 for any reason.

Even for U.S. citizens that complete the termsafrtordered diversion, convictions
can carry long-term negative consequences, induidiss of federal housing and
educational benefits.

2. DEJ and Pretrial Diversion

Under existing law, a defendant charged with viole of certain specified drug offenses may
be eligible to participate in a DEJ program if mesbe meets specified criteria. (Pen. Code, 88
1000 et seq.) With DEJ, a defendant must enteiley glea, and entry of judgment on the
defendant’s guilty plea is deferred pending sudaéssmpletion of a program or other
conditions. If a defendant placed in a DEJ progfaifs to complete the program or comply with
conditions imposed, the court may resume criminat@edings and the defendant, having
already pleaded guilty, would be sentenced. Ifdkendant successfully completes DEJ, the
arrest is deemed to never have occurred and teadifit may indicate in response to any
guestion concerning his or her prior criminal rectirat he or she was not arrested or granted
pretrial diversion for the offense.

Pretrial diversion suspends the criminal proceeslimghout requiring the defendant to enter a
plea. Pretrial diversion also requires the defehttasuccessfully complete a program and other
conditions imposed by the court. Unlike DEJ, howeifea defendant does not successfully
complete the diversion program, criminal proceesliregsume but the defendant may still
proceed to trial or enter a plea. If diversionuscessfully completed, the criminal charges are
dismissed and the defendant may, with certain diareq) legally answer that he or she has
never been arrested or charged for the divertezheé.

Prior to 1997, the program pursuant to (Penal Gotle00 et seq.) was a pretrial diversion
program. SB 1369 (Kopp), Chapter 1132, Statutd®966, changed the diversion program to a
DEJ program.

3. Implications for Immigration Law

Diversion of an offense is preferable to DEJ ineprih avoid adverse immigration consequences
because the defendant is not required to pleatygaibrder to participate in the program.

Having a conviction for possession of a controetistance, even if it has been dismissed, could
initiate deportation proceedings or prevent a pefsam becoming a U.S. citizenPdredes-
Urrestarazu v. U.S. INS (9th Cir. 1994) 36 F3d. 801.)
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This bill seeks to minimize the potential expostar@adverse immigration consequences for
persons who commit minor drug offenses by re-esstiaiblg a pretrial diversion program.

4. Governor’'s Veto Message

AB 1351 (Eggman) was nearly identical to this lalhd was vetoed by Governor Brown in 2015.
In his veto message, the Governor wrote:

AB 1351 would transform the existing deferred emtryudgment program
available to low level drug offenders to one tha¢slnot require a guilty plea.
Instead, the offender would plead not guilty aneewkhe program is completed,
the charges would be dropped. If the offender tailsomplete the program, the
prosecutor would proceed with the charges at tine. t

While | support the goal of giving low-level offeeid a second chance, | am
concerned that the bill eliminates the most powenitentive to stay in treatment
— the knowledge that judgment will be entered &lufe to do so. The bill goes
too far.

5. Arguments in Support
California Attorneys for Criminal Justice suppatigs bill, stating:

This bill would change deferred entry of judgmddE(Q) back into a pretrial
program if the person has no prior drug convictioneo previous serious or
violent felonies within the 5 years prior to thiegkd charged defense.

...AB 208 will amend Penal Code 1000 to allow cotwtsrder pretrial treatment,
rather than require a guilty plea, for minor drdfigoses, for any person who fails
to adhere to conditions of a pre-trial treatmeoigpam, the court could reinstate
the charges and schedule proceedings pursuanistingdaw. This bill would
create greater flexibility and efficiency, allowifggges to order pretrial diversion
when the court believes it is in the best inteoégtistice, and best matches local
resources. This is a more effective approach talihanthose who are accused of
using drugs. Treatment as a response is paramnodrites increasingly been the
preferred method of response in California. Justmdy California reaffirmed

this approach by passing Proposition 47 and 64288builds on this treatment
approach.

AB 208 is also an effective response to how imntigrecourts view California’s
drug laws. Currently, “drug diversion” can be teghas a serious crime with
adverse effects. This measure rightfully recaldgsdhis law.

The Mexican American Legal Defense Fund, a co-spooisthe bill, writes:
This bill will eliminate unintended federal conseqaes that flow from minor

drug convictions including deportation or deniafeéntry, and provide greater
flexibility for courts.
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... Convictions for minor drug offenses result in mdmarsher consequences for
noncitizens, since these offenses automaticaljygén deportation proceedings
when a guilty plea is involved. Once in deportatiwaceedings, people are often
imprisoned in private, for-profit prisons far frameir families, without legal
representation—all for an offense that the stat€adifornia no longer deems to
exist.

AB 208 will amend Penal Code 1080seqg. to allow courts to order pretrial
diversion, rather than require a guilty plea tceenlrug treatment. This was the
way that PC 1000 worked until 1997. Because theltdoeno guilty plea, there
will be no “conviction” for federal immigration pposes. For any person who
fails to adhere to conditions of a pre-trial divensprogram, the court could
reinstate the charges and schedule proceedingsgmirt® existing law. Diversion
will not be allowed for any person charged withglaale, or possession for sale,
nor will be allowed for persons who involve minangdrug sales or provide drugs
to minors.

6. Argument in Opposition
The California District Attorneys Association wiste

This bill would make many changes to existing ddixgrsion programs, with the
intent of relieving drug offenders from adverse iigration consequences. While
we appreciate the intent of the bill, we do notmupupending current law,
which already provides counties with great disoretn the creation and structure
of drug diversion programs, simply to help a smsatiment of offenders avoid
collateral consequence.

The existing drug diversion process is both efficiend effective....

AB 208 would turn that process on its head, allgntime defendant to enter a
treatment program after entering a pleaaifguilty.... From a practical
standpoint, this gives drug offenders two bitethatsame apple — they can enter
drug diversion and then, if they are unsuccesséui, go to trial with the not
guilty plea they have already entered.

Additionally, AB 208 would reduce the length of drireatment programs down
to one-third of what they currently are, as it aofor only 6 to 12 months of
treatment and supervision.... Reducing the length@®fprogram might make it
easier for people to complete the program, busa eeduces the likelihood of a
truly positive outcome.

It is unclear how reducing the amount of drug treait and supervision that
someone receives would have any positive impathein immigration
conseguences.

... Currently, a defendant must not have any priagdionvictions to qualify for
drug diversion. Under AB 208, if the prior offensesre all diversion-eligible
drug offenses (or more significant drug offensed tiad occurred more than five
years prior), there is no limit to the number aigloffenses someone could
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accumulate while maintaining diversion eligibilifhese requirements exist to
ensure that individuals who are eligible for drugedsion are those who are
likely to be successful in those programs....

Further, AB 208 changes the requirement that andefe have no felony
convictions in the previous five years, insteadureqg only that the defendant
not have any prioserious or violent felonies within the previous five years. If AB
208 is meant to address the negative immigratioseguences of deferred entry
of judgment programs, we fail to see why it is alecessary to expand eligibility
to habitual drug offenders and other felons.

-- END -



