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PURPOSE

The purpose of thishill isto revise the felony murder rule to prohibit a participant in the
commission or attempted commission of a felony that has been determined asinherently
dangerousto human life to be imputed to have acted with implied malice, unless he or she
personally committed the homicidal act.

Existing lawdefines murder as the unlawful killing of a hunteaing, or a fetus, with malice
aforethought. (Pen. Code, 187, subd. (a).)

Existing lawdefines malice for this purpose as either expoessiplied and defines those terms.
(Pen. Code§ 188.)
» Itis express when there is manifested a deliben&ation unlawfully to take away the
life of a fellow creature.

* Itis implied, when no considerable provocationegg, or when the circumstances
attending the killing show an abandoned and matighaart.

Existing lawprovides that when it is shown that the killingukted from an act with express or
implied malice, no other mental state need be shiovestablish the mental state of malice
aforethought. Neither an awareness of the obligataact within the general body of laws
regulating society nor acting despite such awarersemicluded within the definition of malice.
(Pen. Code§ 188.)

This bill would prohibit malice from being imputed to a merdased solely on his or her
participation in a crime.

This billwould prohibit a participant in the commission ttempted commission of a felony
inherently dangerous to human life to be imputelawee acted with implied malice, unless he or
she personally committed the homicidal act.

Existing lawdefines first degree murder, in part, as all mutdat is committed in the
perpetration of, or attempt to perpetrate, spatifedonies. (Pen. Codg,189.)

Existing law as enacted by Proposition 7, approved by thevatethe November 7, 1978,
statewide general election, prescribes a penaltthfd crime of death, imprisonment in the state
prison for life without the possibility of paroler imprisonment in the state prison for a term of
25 years to life. (Pen. Cod&,190.)

Existing lawdefines 2nd degree murder as all murder thattisnnthe first degree and imposes a
penalty of imprisonment in the state prison foerant of 15 years to life. (Pen. Codg 187 &
190.05.)

This bill would prohibit a participant in the perpetratiarattempted perpetration of one of the
specified first degree murder felonies in whicheatth occurs from being liable for murder,
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unless the person personally committed the honlieictathe person acted with premeditated
intent to aid and abet an act wherein a death wocddr, or the person was a major participant
in the underlying felony and acted with recklesdifierence to human life.

Existing law as added by Proposition 8, adopted June 8, EdfRamended by Proposition 21,
adopted March 7, 2000, among other things, defngsrious felony. (Pen. Code667.1.)

Existing law also added by Proposition 8, adopted June 8,,9&Pamended by Proposition 36,
adopted November 6, 2012, commonly known as thed Birikes Law, requires increased
penalties for certain recidivist offenders in adbitto any other enhancement or penalty
provisions that may apply, including individualstvcurrent and prior convictions of a serious
felony, as specified. (Pen. Cod&g 667.5 & 1192.7.)

This billwould include in the list of serious felonies tteenmission of a felony inherently
dangerous to human life wherein a person was killed

This billwould provide a means of resentencing a defendhah a complaint, information, or
indictment was filed against the defendant thatvedid the prosecution to proceed under a theory
of first degree felony murder, 2nd degree felonyaeut, or murder under the natural and
probable consequences doctrine, the defendantemsneed for first degree or 2nd degree
murder or accepted a plea offer in lieu of a t@ialvhich the defendant could be convicted for
first degree or 2nd degree murder, and the deférmbard not be charged with murder after the
enactment of this bill.

The billwould provide that the court cannot, through tesentencing process, remove a strike
from the petitioner’s record. By requiring the pagdation of district attorneys and public
defenders in the resentencing process, this billdvampose a state-mandated local program.

COMMENTS
1. Need for This Bill
According to the author:

SB 1437 seeks to restore proportional responsiliilithe application of
California’s murder statute reserving the harspesishments for those who
intentionally planned or actually committed thdikd.

In criminal justice, a person’s intent is a critielement to determine punishment
for a criminal offense with one glaring exceptitimder current California law,
prosecutors are able to replace the intent to commuaider with the intent to
commit a felony if the felony results in a deathu$ a person can be found guilty
of murder if a death occurs while a felony is cortted. It does not matter
whether the death was intended or whether a pdradhknowledge that the death
had even occurred.

The result is that California’s felony murder stathas been applied even when a
death was accidental, unintentional or unforesegmtcurred during the course
of certain crimes.
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This application of the statute has caused disptimpately long sentences for
people who did not commit murder, and who in soases had, at best, very
peripheral involvement in the crime that resultea@ ideath.

According to a 2018 survey by the Anti-Recidivismoalition and Restore Justice,
72% of women currently incarcerated in Californidva life sentence did not
commit the homicide. Additionally, the average af¢éhose charged and
sentenced under this interpretation of the murtidute is 20 years old; indicating
that youth who were peripheral to a homicide ateroheld as responsible as the
actual killer.

The California Supreme Court has commented on eleegsity to fix this
interpretation of California’s murder statute.Reople v. Dillonthe state
Supreme Court called the use of the felony murdlerto charge those who did
not commit a murder, or had no knowledge or involeat in the planning of the
murder, “barbaric”.

States such as Arkansas, Massachusetts, Kentuakyaik Michigan, and Ohio
have narrowed the scope of what is known as tleayemurder rule and limited
the application of their murder statu@hio, for example, now requires that a
killing that occurs during a felony must be an mitenal killing in order to
receive a first-degree murder conviction.

SB 1437 clarifies that a person may only be coeddaif murder if the individual
willingly participated in an act that results itn@micide or that was clearly
intended to result in a homicide.

Under this bill, prosecutors would no longer beeabl substitute the intent to
commit a felony for the intent to commit murder.

SB 1437 would also provide a means for resentertbioge who were convicted
of murder under the felony murder rule but who md actually commit the
homicide.

2. Murder Generally

Murder is the most egregious form of homicide, lh&the taking of the life of another human
being. Homicides are killings of another, whettavful or unlawful. Under California law
murder is defined as “the unlawful killing of a hambeing or a fetus with malice aforethought.”
(Pen. Code, § 187, subd. (a).) Murder is distisigable from manslaughter because the element
of “malice” is required to be convicted of murder.

Malice

Both first-degree murder and second-degree muedgiine what is known as “malice.” Malice
may be expressed or implied. Express malice miatsgou specifically intend to kill the
victim. Implied malice is when: (1) the killingselted from an intentional act, (2) the natural
consequences of the act are dangerous to humaarideg(3) the act was committed deliberately
with the knowledge that of the danger to human &afed with a conscious disregard for that life.
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The most simple way to understand the element ¢itene that the act does not require ill will
or hatred to a particular person. Merely actinthvai wanton disregard for human life and
committing an act that involves a high degree obpbility that it will result in death, is acting
with malice aforethought.Pgeople v. Summe($983) 147 Cal.App. 3d 180, 184.)
First-Degree Murder

There are three methods for convicting a persdinstfdegree murder in California:

» If the killing was willful, deliberate, and preméatied.

* The murder was committed: through use of a destior explosive device, with
ammunition designed to penetrate armor, poisoityibyg in wait, or by inflicting
torture.

» With the felony-murder rulfby committing a specifically enumerated felongtthurns
any death committed during the course of that feiato first-degree murder).

Second-Degree Murder

Second-degree murder is distinguishable from fiegree murder because it is willful, but it is

not deliberate and premeditated. In principlepsededegree murder has always been intended to
therefore encompass all murder that is not defagefirst-degree murder. So for instance, if a
defendant initiates a physical altercation withtaeo person without intending to kill that

person, nevertheless that person dies as a résh# altercation the defendant initiated, the
defendant is likely to have committed second-degreeder (absent a legal defense).

Punishment
First-Degree Murder

In California a conviction for first-degree murdercluding felony-murder) can result in one of
three sentences:

* Imprisonment in state prison for a term of 25 ydarife;

» Life imprisonment in state prison without the pbsdgy of parole; or

* Death

State law requires a sentence of life imprisonmetitout parole or death for homicides
involving special circumstances set by the Calimienal Code. For example, the court must
consider whether the defendant:

» committed first degree murder while engaging ielariy or

* avoiding a lawful arrest,

e using a bomb or explosive device, or

* intending to kill another person for financial gain

The court must also confer a sentence of life isggrment without parole or death if the
defendant:

» committed first degree murder of a peace officer,

» federal law enforcement officer,

» firefighter,

* prosecutor, or

* judge.
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State laws also allow for the most stringent foohpunishment when the murder was
"especially heinous, atrocious, or cruel, manifeggxceptional depravity." This generally refers
to murders involving torture.

Second-Degree Murder

California state laws set the term of imprisonnmfentsecond degree murder as 15 years to life in
state prison. The term increases to 20 yearsdaf lthe defendant killed the victim while

shooting a firearm from a motor vehicle. In additithe term may increase to 25 years to life if
the victim of the crime was a peace officer.

State laws also allow the court to consider whetihemdefendant has a prior criminal record. If

the defendant has previously served time in prisomurder, the possible sentence for second
degree murder may range between 15 years to |g&ate prison and life imprisonment without

the possibility of parole.

3. The Felony Murder Doctrine

The felony murder rule applies to murder in thetfdegree as well as murder in the second
degree. The rule creates liability for murderdotors (and their accomplices) who kill another
person during the commission of a felony. The lieaed not be in furtherance of the felony, in
fact the death can be accidental.

The purpose of the rule is to deter those who cdrfetanies from killing by holding them
strictly responsible for any killing committed byca-felon, whether intentional, negligent, or
accidental during the perpetration or attempteggteation of the felony. Reople v. Cavitt
(2004) 33 Cal. 4187, 197.)

First-Degree Felony Murder

First-degree felony murder rule applies when aldeaturs during the commission of one of a
list of enumerated felonies. These felonies afelésvs: arson, robbery, any burglary,
carjacking, train wrecking, kidnapping, mayhem esaprture, and a list of sexual crimes
(including rape, sodomy, oral copulation, forcipknetration, or lewd acts with a minor). (Pen.
Code,§ 189.)

If someone is standing watch while his friend beegi#o a locked vehicle and is discovered by a
security guard and they all flee on foot. If tleewsrity guard falls to the ground in pursuit of the
burglars and dies as a result of the fall, botllefendants could be convicted of murder.

Second-Degree Felony Murder

Second degree murder occurs when a death occurgydioe commission of a felony that has
not been enumerated in code as constituting fegrek felony murder, but that courts have
defined as “inherently dangerousPgople v. Ford1964) 60 Cal.2d 772.) The standard courts
are supposed to use for inherently dangerous ightedelony cannot be committed without
creating a substantial risk that someone couldlbelk (People v. Burrough§l984) 35 Cal. 3d
824, 833.)
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So therefore, a defendant who fires a weapon imith® deter criminals from burglarizing their
property can be convicted of second-degree feloasder if the firing of the weapon kills a
human being. That defendant could be convictetbefears to life in state prison.

4. Lack of Deterrent Effect on Criminal Behavior

“The Legislature has said the effect that this detet purpose outweighs the normal legislative
policy of examining the individual state of mindeath person causing an unlawful killing to
determine whether the killing was with or withowlite, deliberate or accidental, and
calibrating treatment of the person accordinglynd®@ a person perpetrates or attempts to
perpetrate one of the enumerated felonies, thehdanudgment of the Legislature, he is no
longer entitled to such fine judicial calibratiobut will be deemed guilty of first-degree murder
for any homicide committed in the course there{®&ople v. Cavit2004) 33 Cal. %187,

197.)

The deterrent effect of the felony-murder doctias been debated for decades. Countless legal
scholars and law review articles have addressersshe. Most recent studies have concluded
that the felony murder rule does not have a deteatfect on the commission of dangerous
felonies or deaths during the commission of a ffofProponents have argued that the felony-
murder rule encourages criminals to reduce the mumbfelonies they commit and take greater
care to avoid causing death while committing arfgloOpponents argue that criminals are
unaware that the felony-murder rule even existd,that it is impossible to deter criminals from
committing unintentional and unforeseeable acts.

A 2002 study of FBI crime date found that nearlyp2dcent of all murders annually between the
years of 1970-1998 were felony murders. The resflthe study suggested that the felony-
murder rule has a relatively small effect on criatibehavior, and it does not substantially affect
either the overall felony or felony-murder rateec8ndly, the study found that the effects varied
by type of felony. While difficult to determinehe rule may have had a positive effect on
reducing deaths during theft related offensesay imave actually increased the rates of death in
robbery-homicides. The rule was found to haveffeceon rape deattfs.

5. Elimination of the Felony Murder Doctrine Worldwide

The United States adopted the felony murder ruke fasm of English Common Law. English
Common Law is the common legal system and condbpt$has been adopted by courts
throughout England, the United Kingdom, and thelonies worldwide.

* Abolished in England and Wales via the Homicide &{c1957.

» Abolished in Northern Ireland via the Criminal JostAct of Northern Ireland in 1966.

» Held unconstitutional in Canada as breaching tirecimes of fundamental justiceR (v
Vaillancourt(1987) 2 SCR 636.)

* Abolished in Australia and replaced with a modifiesion known as “constructive
murder” which requires that the offender commib#fiense with a base penalty of 25
years to life in prison and that the death occumegh attempt, during, or immediately
after the base offense. Abolished and modifiethénCrimes Act of 1958.

! The American Felony Murder Rule: Purpose and Efbgdbaniel Ganz, 2012, UC Berkelele Culpability of Felony Murder
by Guyora Binder, 2008 Notre Dame Law Revié&glony-Murder Rule a Doctrine at Constitutional Gspoadshy Nelson E.
Roth and Scott E. Sundby, 1985 Cornell Law Review

2 Does the Felony-Murder Rule Deter? Evidence fromh Giime Databy Anup Malani, 2002, (clerk to Justice Sandra Day
O’Connor, U.S. Supreme Court)



SB 1437 (Skinner) PageB of 11
* There was never a felony murder rule in Scotland.

In the United States there are still 46 stateshibae some form of a felony murder rule. Hawaii,
Kentucky, Michigan, and Ohio have completely ali@ the felony murder rule. In 24 of those
states, including California, the punishment camnléath. The felony murder rule has been
removed from the American Law Institute’s Model Be@ode.

This bill does not eliminate the felony murder rulEhe purpose of this legislation is to merely
revise the felony murder rule to prohibit a papamt in the commission or attempted
commission of a felony that has been determinedresently dangerous to human life to be
imputed to have acted with implied malice, unles®hshe personally committed the homicidal
act.

6. Difficulties in Gathering Data on Felony Murder in California

The problem in collecting data on felony murdethiat the abstract of judgement in murder
cases only reflect conviction of murder in thetfos second degree. It does not reflect the basis
for the conviction. Felony murder is not a sepacdtarge which can be easily tracked. A
murder defendant is charged with murder in violatwd Penal Cod€& 187 and the degree is
determined by the trier of fact at trial, or is ated by the defendant when entering a plea.
There isn't any way to determine from the abswégidgment if a first or second-degree murder
conviction was premeditated, unpremeditated, anfgimurder.

The only exception, where the conviction would beken down, is in murder cases where there
is a special circumstance which makes the offenséspable by death or life without parole. In
these cases, a felony murder special circumstdaa{ Code §190.2 (a) (17)) would be alleged
in the charging document and reflected in the abstf judgment if found to be true. These
death penalty/LWOP cases, where data can be olitarne only a portion of the overall murder
cases.

It would appear that the only way to gather theaat numbers of felony murder convictions in
California would be a case file inspection in tloeit in the jurisdiction where the conviction
was obtained.

7. Argument in Support
According to thePacific Juvenile Defender Center

The Pacific Juvenile Defender Center (PJDC) pravslgpport to more than 1000
juvenile trial lawyers, appellate counsel, law swhminical programs and non-
profit law centers throughout California. We wodkiinprove the quality of legal
representation, assure fairness for youth in qoateedings, and promote
practices that will produce good outcomes. As #orey affiliate of the
Washington, D.C.-based National Juvenile Defends1t€l, we are also part of
national efforts to improve the treatment of youtlthe justice system.

Under current California law, a person may be Hialile for first-degree murder
without intending for a killing to occur or aidirtge killing in any way. The death
may be accidental, unintentional, and unforeseehab long as it occurred during
the course of certain crimes, all participants -ethbr or not they performed the
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homicidal act, knew a co-participant was armedyere even at the scene of the
killing — may be liable for first-degree murder.

Our members are well aware of the need to refotomjemurder rules because
juveniles are so often affected by them. Almosvarsally, young people do
things in groups, and when something goes wrongloemts are genuinely
surprised and horrified. Even when they have agreeld some underlying act
such as robbery, they never expect that anyonegetlhurt. Current California
laws allow those youth to be convicted of murdet as would be a person who
actually caused or intended the death to occurléMtiowing conviction for
murder without the requisite action or intent igainto adults and juveniles alike,
it is especially unfair to young people becausg tre developmentally incapable
of maturely assessing the risks and consequencdbsiofcts.

In a series of cases, the United States Suprems Gamiheld that juveniles are
less culpable than adults, and that traditiondlfjoations for punishment cannot
fairly be applied to them. The court has speciljcabted that young peoples’
actions are characterized by immaturity, impetyoéatilure to appreciate risks
and consequences; and peer pressurel — exackinteeof factors that would
result in being involved in an unintended situatidmere a death occurred. As
neurological development continues young peoplaghand become more
capable of making mature judgments, but the hunnaim ls not fully mature

until age 25,2 so the number of juveniles and ycanhgjts impacted by the felony
murder rule is substantial.

S.B. 1437 would not eliminate felony murder lialyilibut it would impose
significant limitations on it. The bill would amerkenal Code section 188,
subdivision (a)(3), to prohibit malice from beingputed to a person based solely
on his or her participation in a crime, and wouldipbit a participant or
conspirator in the commission or attempted commissi a felony inherently
dangerous to human life to be imputed to have astddimplied malice, unless
he or she personally committed the homicidal agts®ant to amendments to
Penal Code section 189, subdivision (e), it woultthfbit a participant or
conspirator in the perpetration or attempted peatieh of specified felonies
listed in Penal Code section 189, subd. (a), irctviai death occurs from being
liable for murder, unless (1) the person persoraiymitted the homicidal act;
(2) the person acted with premeditated intent doaaid abet an act wherein a
death would occur; or (3) the person was a majdrggaant in the underlying
felony and acted with reckless indifference to hordif@. S.B. 1437 would also
add Penal Code section 1425, providing a resemtgmaeechanism to re-examine
cases that were decided without those limitations.

This legislation will not eliminate criminal respshility for accomplices in
criminal activity. Participants in crime will stile held responsible for their
involvement in the underlying crime, and those waltually cause a death will
still be liable for murder. S.B. 1437 simply redsdbe unfairness of the felony
murder rule by refocusing attention on the interd actions of the participants.

It is time for this Legislature to move toward eiivation of felony murder
liability. Thirty-five years ago, ifPeople v. Dillon(1983) 34 Cal.3d. 441, the
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California Supreme Court referred to our felony deirrules as “barbaric,” but
concluded that because our rules are statutorggdhaonly the Legislature can
change them. The rule has already been abolishiedited in a number of
countries, and in a growing number of states, midg Arkansas, Massachusetts,
Kentucky, Hawaii, Michigan, and Ohio.

8. Argument in Opposition
According to theCalifornia District Attorneys Association

This bill eliminates murder liability for those wiparticipate in felonies that are
inherently dangerous to human life in which a desttturs if those participants
do not personally commit the homicidal act, do axitwith premeditated intent to
aid and abet an act in which a death would ocauigrahose who do not act as a
major participant in the underlying felony. While agree that there is room for
some measured reform in this area, the completeretion of murder liability
goes too far and draws no distinction between tindseparticipate in dangerous
felonies that result in the death of someone aasdehvhich do not.

There are a number of concerns raised in this bill:

First, the retroactive application of this bill digg to convictions that resulted
from both jury and bench trials as well as conwies that resulted from
negotiated plea bargains. Under the provisiortkisfmeasure, a resentencing
hearing will necessarily require a full court regtoncluding transcripts and
exhibits, to determine the exact level of partitipain the crime in order to
determine whether a particular defendant is edittiberelief. In cases that
resolved through a negotiated plea, no such rezdasts and virtually all
participants in murders may qualify for relief tdiwsh they may not be entitled.

Additionally, this bill requires the prosecutionpgoove beyond a reasonable doubt
that the petitioner falls into one of the categetigat precludes resentencing. In
cases that resolved through a negotiated pleakdence of a full court record

will necessarily prevent the people from establigiveyond a reasonable doubt
whether a petitioner is excluded. The result wititle virtually all petitioners

who apply, even those who were major participamthé crime which resulted in
death, to be entitled to a resentencing and tihariion of their well-deserved
criminal liability.

Second, by placing the burden on the prosecutigndee beyond a reasonable
doubt that petitioners do not qualify for resenteggcthis bill will require the
litigation of facts previously not litigated in tloeiginal case, particularly in cases
that resolved through a plea. It is unclear frbm bill whether the determination
of those facts will be conducted by the resentengidge or will necessitate a
jury — which has significant procedural and consitinal implications as well as
significant costs.

Moreover, this bill provides no exception to allfav the trial transcript to be
used in a resentencing hearing. The effect ofwisld be to necessitate the
calling of witnesses, other victims, and family nmesrs who may have been



SB 1437 (Skinner) Pagellof 11

involved in the original case. The effects of #uisrime victims and survivors
would be devastating.

Finally, the requirements placed on a petitionesgek a resentencing hearing
merely require the submission of a request indiggtihat a petitioner was
convicted of murder and that the prosecution theonid have included a theory
of first or second degree felony murder. Chargloguments, plea forms, jury
verdict forms and other documents involved in thespcution of murder cases do
not specify the theory under which someone is athag even convicted of
murder. The only way to determine whether a felonwyder theory was
advanced in a particular case would be to exanhi@érainscripts at trial. The
effect of this provision of the bill would be td@l everyone convicted of murder
— actual killers, those acting with premeditate@im, and major participants
acting with reckless indifference to human lifeluted — to successfully petition
to have a resentencing hearing. Combined witlbtimden on the prosecution to
prove beyond a reasonable doubt the petitioneelggibility for a resentencing,
this bill will effectively authorize the release aftual killers and those who
played major roles in the killing of others duridgngerous felonies.

We are committed to working to find a reasonable mweasured approach to
felony murder reform. Unfortunately this bill falshort and creates some
potentially disastrous and costly problems thatlees this bill unworkable.

-- END —



