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PURPOSE

The purpose of thishill isto eliminate existing elements for the crime of pandering and
redefine the crime of pandering as. (1) arranging, causing, encouraging, inducing,
persuading, or procuring another person to be a prostitute, with the intent that the other
person engagein an act of prostitution or (2) receiving or giving any money or thing of value
for procuring, or attempting to procure another person for the purpose of prostitution.

Existing lawstates that the crime of pandering occurs whegrsop engages in any of the
following acts: (Pen. Code, 8§ 266i, subd. (a).)

* Procures another person for the purpose of prastitu

* By promises, threats, violence, or by any deviceobleme, causes, induces, persuades, or
encourages another person to become a prostitute;

» Procures for another person a place as an inmatéause of prostitution or as an inmate
of any place in which prostitution is encourage@kowed within this state;

* By promises, threats, violence, or by any deviceobleme, causes, induces, persuades, or
encourages an inmate of a house of prostitutioangrother place in which prostitution
is encouraged or allowed, to remain therein asaraie;

» By fraud or artifice, or by duress of person ordgaor by abuse of any position of
confidence or authority, procures another persoth® purpose of prostitution, or to
enter any place in which prostitution is encouragedllowed within this state, or to
come into this state or leave this state for thppse of prostitution; or
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* Receives or gives, or agrees to receive or givenaney or thing of value for
procuring, or attempting to procure, another pefsoithe purpose of prostitution, or to
come into this state or leave this state for thgppse of prostitution.

Existing lawprovides that a person that commits any of the @escribed above is guilty of
pandering, a felony, and shall be punishable byisopment in the state prison for three, four,
or six years. (Pen. Code, § 266i, subd. (a).)

Existing lawspecifies that any person who does any of thedmssribed above with another
person who is a minor is guilty of pandering, @fgl, and shall be punishable as follows:

» If the other person is a minor 16 years of ageladerpthe offense is punishable by
imprisonment in the state prison for three, foursia years; or

» If the other person is under 16 years of age, tfemse is punishable by imprisonment in
the state prison for three, six, or eight yearen(fCode, 8§ 266i, subd. (b).)

Existing lawprovides that a person who deprives or violategp#rsonal liberties of another
with the intent to obtain forced labor or serviegguilty of human trafficking and shall be
punished by a state prison term of 5, 8, or 12s/d®en. Code, § 236.1, subd. (a).)

Existing lawprovides that any person who deprives or violdtegersonal liberties of another
with the intent to effect or maintain a violatiohapecified sex offenses, is guilty of human
trafficking and shall be punished by a state prigwm of 8, 14, or 20 years. (Pen. Code, 8§ 236.1,
subd. (b).)

Existing lawprovides that any person who causes or persuadaggempts to cause or persuade,
a minor to engage in a commercial sex act, withrtent to effect a violation of specified sex
offenses is guilty of human trafficking and shadl funished by a state prison term of 5, 8, or 12
years, unless the offense involves force, feaudraeceit, coercion, violence, duress, menace,
or threat of unlawful injury to the victim or to atier person, in which case the punishment is 15
years to life in state prison. (Pen. Code 8§ 23€ubd. (c).)

This bill eliminates existing elements for the crime of pamdy and redefines the crime of
pandering as:

* Arranging, causing, encouraging, inducing, persugdbr procuring another person to be
a prostitute, with the intent that the other persngage in an act of prostitution; or

* Receiving or giving any money or thing of value poocuring, or attempting to procure
another person for the purpose of prostitution.

COMMENTS
1. Need for This Bill
According to the author:

In its current form, California Penal Code seci2@i provides for 6 different
methods by which the offense of pandering may Imensitted. These methods do
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not state different offenses, but merely diffeneals in which the same offense
is committed. This confusing distinction makes dgnay decisions and jury
instructions more complicated, and does not plaegublic on adequate not
about what precisely the law prohibits.

SB 1204 cleans up Penal Code, Section 266i, bigingl existing theories of
liability and incorporating language already addgtg the court of appeal and
combining them into a single, easy-to-understaticg® This will properly place
the public on notice for what pandering is, and sithplify charging decisions
and jury instructions in pandering cases, withaateasing the scope of the
offense or creating a new or additional crime.ddition, one of the intent
theories subsumed in the human trafficking stat(286.1(b)&(c)). As such,
simplifying the pandering statute will also simplthe instructions in human
trafficking cases.

SB 1204 is one more tool in the toolbox to maleagier for prosecutors to fight
perpetrators pimping and pandering victims in @afifa. Consolidating the
pandering theories that are in statute will maleagier to prosecute these
criminals in a more efficient manner.

2. Pimping, Pandering, and Supervising or Aiding @rostitute

Pimping under California law means receiving congagion from the solicitation of a known
prostitute. (Pen. Code, § 266h.) Pandering mesipng another person for the purpose of
prostitution by persuading that person to becommoatinue being a prostitute. (Pen. Code, §
266i.) Traditionally, pandering has applied to induals acting in the role of “pimp” by

recruiting individuals into a life of prostitutioklnder current law, pandering has required that
the intended act of prostitution be with someormeothan the defendant. Additionally, the Penal
Code provides for the lesser crime of supervisingiding a prostitute. Supervising or aiding a
prostitute is punishable as a misdemeanor.

Pimping: Pimping is a felony and may be punished by thieae, or six years in state
prison (or three, six, or eight years if the priogsé was under 16). Aiding a prostitute is a
misdemeanor and may be punished by six monthsiedhnty jail, a fine of no more
than one thousand dollars ($1,000), or both. Pigsrdefined as either soliciting
prostitution by finding a john for a prostitute atallecting a fee from the johor some

of the prostitute's pay, or collecting some omwéla prostitute's pay even if you played no
part in finding the john. To be convicted of pimgjtyou have to have helped find
customers for a prostitute and received some mforegour role in the transaction. But
you can be convicted of aiding a prostitute eveyoif did not find the john or arrange the
transaction, and even if you receive no money éuryole. To be convicted of pimping
because you received money from a prostitute, ywe o be living off of that person's
prostitution earnings. You also need to know thai/tare a prostitute. In contrast, you
can be convicted of aiding a prostitute if you reeeny money that was earned from
prostitution, for any reason. You can't be conwai&pimping unless a prostitution
transaction actually takes place. But you can beicted of aiding a prostitute even if
you only helped someone loiter with the intentaoaenit prostitution-even if they didn't
find any customers.
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» Pandering: Pandering is similar to pimping. A person carlat® California's law
against pandering when you encourage or persuaadess® to engage in prostitution,
and make that person available for the purposeadtipution. Like pimping, pandering is
a felony and may be punished by three, four, oysets in state prison (or three, six, or
eight years if the prostitute was under 16). Theerof supervising or aiding a prostitute
includes "recruiting” someone to engage in an aptastitution or to loiter for the
purpose of prostitution. But the California 6th @it Court of Appeal has held that you
only violate Penal Code 653.23 PC when you reCauistomers for prostitutes or
prostitutes for customers,” not when you recruiheone to become a prostitute. In other
words, a person is guilty of supervising or otheenaiding a prostitute only if the person
who was recruited actually starts working as affirde or loitering for prostitution.

» Supervising or Aiding a Prostitute: A person may not direct, supervise, recruit, or
otherwise aid another person in the commissionvablation of specified prostitution
offenses. Additionally, a person may not collectexeive all or part of the proceeds
earned from an act or acts of prostitution commitig another person. Violation of these
provisions is a misdemeanor punishable by up tongrths in the county jail. (Pen.
Code § 653.23, subds. (a) & (b); Pen. Code § 653812 types of circumstances that
may be considered when evaluating if an accusexhdéfr supervised or aided a
prostitute include the following, whether:

o The offender repeatedly speaks or communicatesamittther person who is
acting in violation of loitering for the purpose @figaging in prostitution.

o The offender repeatedly or continuously monitorsvatches another person who
is acting in violation of loitering for the purposéengaging in prostitution.

o The offender repeatedly engages or attempts togenigaconversation with
pedestrians or motorists to solicit, arrange, oilifate an act of prostitution
between the pedestrians or motorists and anothsompevho is acting in violation
of loitering for the purpose of engaging in prasiin.

o0 The offender repeatedly stops or attempts to stolegtrians or motorists to
solicit, arrange, or facilitate an act of prosiatbetween pedestrians or motorists
and another person who is acting in violation @kelang for the purpose of
engaging in prostitution.

o0 The offender circles an area in a motor vehicle r@peatedly beckons to,
contacts, or attempts to contact or stop pedestoanther motorists to solicit,
arrange, or facilitate an act of prostitution bedaweéhe pedestrians or motorists
and another person who is acting in violation a@kling for the purpose of
engaging in prostitution.

o0 The offender receives or appears to receive mamay &nother person who is
acting in violation of loitering for the purpose @figaging in prostitution.

0 The offender engages in any of the behavior desdratove, inclusive, in regard
to, or on behalf of two or more persons who areiatation of loitering for the
purpose of engaging in prostitution.

o The offender has been convicted of violating spegiprostitution related
offenses.

o The offender has engaged, within six months padhée arrest in any behavior
described in this subdivision, or in any other hetwindicative of prostitution
activity.
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3. This Bill Deletes Existing Elements Currently Rquired in Order to Establish that an
Individual has Committed the Crime of Pandering:

In order to establish that an individual has corteditany crime, the prosecution must prove to a
jury that the individual has committed each elentdrihe crime. The legislature is responsible
for establishing the statutory elements of eadmeriBy setting the elements of a crime, the
Legislature defines what constitutes unlawful candli elements of existing crimes are
eliminated, in effort to simplify the statute orlessen the burden on the prosecution to meet
their evidentiary requirement, there is a dangat pleople will be exposed to prosecution and
conviction for conduct that does not meet the intérthe criminal statute.

The subject matter of this bill is pandering. Ttegte specifies ways in which pandering can be
committed and establishes the required elementssacy to prove that pandering has been
committed in any of its forms. Pandering can odmased on a variety of conduct. Depending on
type of conduct, different elements have to beldistaed to prove that the crime has been
committed.

This bill maintains the different ways that pandgrcan be committed (persuades, induces,
encourages, procures) but deletes some of the eteragsociated with the different ways that
pandering can be committed. One manner in whicklgrmg can be committed is by “promises,
threats, violence, or by any device or scheme,easausduces, persuades, or encourages another
person to become a prostitute.” This bill deletesrequirement (element) that inducing or
encouraging another person to be accomplished foyriiges, threats, violence, or by any device
or scheme.” The deletion of these elements coulahniigat conduct which would not rise to the
level of pandering under the current statute, caeolustitute pandering under this bill. This raises
the problem that lower level conduct (such as tisglemeanor crime of “supervising or aiding a
prostitute”) could be prosecuted and punishedraglaer (felony) level than was intended by the
statute.

4. Pandering Jury Instructions:

California has a set of model jury instructions evhare intended to be given by the judge to the
jury to provide the jury proper guidance on hovet@luate whether a crime has been established
beyond a reasonable doubt based on evidence pedsstra defendant’s trial.

CALCRIM 1151 is the model jury instruction on thénee of pandering. That jury instruction
covers the different ways that pandering can bensiti®d and the different evidentiary elements
required to establish pandering, based on the amaguestion. The jury instruction provides a
format by which the judge can narrowly tailor thetruction on pandering to fit the evidence
that has been presented to the jury. The facthieaihstruction on pandering can be narrowly
tailored ensures clarity for the jury based ondhielence presented at trial. CALCRIM 1151 is
presented below. The court gives one, or mordh@btternatives available in the instruction to
provide appropriate guidance to the jury.

CALCRIM 1151
To prove that the defendant is guilty of panderthg, People must prove that:

« <Alternative 1A—persuaded/procured>
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« The defendant successfully (persuaded/procur@agert name>to become a
prostitute(;/.)

« <Alternative 1B—promises/threats/violence usedaose person to become prostitute>

« The defendant used (promisesl,]/ threats[,]/ vioggs)/ [or] any device or scheme) to
(cause/persuade/encourage/indusgjsert name>to become a prostitute[, although the
defendant’s efforts need not have been successiul](

e <Alternative 1C—arranged/procured a position>

« The defendant (arranged/procured a position)fmsert name>to be a prostitute in
either a house of prostitution or any other plabems prostitution is encouraged or
allowed(;/.)]

« <Alternative 1D—promises/threats/violence usedaose person to remain>

« The defendant used (promisesl,]/ threats[,]/ viog§}/ [or] any device or scheme) to
(cause/persuade/encourage/induse)sert name>to remain as a prostitute in a house of
prostitution or any other place where prostitui®encouraged or allowed(;/.)]

+ <Alternative 1E—used fraud>

« The defendant used fraud, trickery, or duress lpoisad a position of confidence or
authority] to (persuade/procur&insert name>to (be a prostitute/enter any place where
prostitution is encouraged or allowed/enter or é&e@alifornia for the purpose of
prostitution)(;/.)]

e <Alternative 1F—received money>

« The defendant (received/gave/agreed to receivedddoegive) money or something of
value in exchange for (persuading/attempting teyeede/procuring/attempting to
procure) <insert name>to (be a prostitute/enter or leave Californiatfe purpose of
prostitution)(;/.)]

AND
« 2. The defendant intended to influens@sert name>to be a prostitute(;/.)

To the extent that this bill deletes language dadhents which are currently part of the offense

of pandering, it does not change the fact thateetktill could be multiple theories to establish
pandering. Under the language of this bill, thecaild still need to be a distinction about

whether the defendant persuaded, or arrangeddocéa, or encouraged, or procured a person to
be a prostitute. The current jury instruction ongering already ensures that juries receive clear
information on what is necessary to convict ondtime of pandering.

5. Concern that the Language of this Bill Could b®verbroad:
The deletion of language and elements from thesatistatute regarding pandering carries the

potential for overbreadth which would result innaimalizing conduct beyond what has been
traditionally treated as pandering. The languagiisfbill is broad enough that it could
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potentially result in convicting individuals thailit a prostitute with pandering. The language
of this bill includes inducing and encouraging dn&stperson to engage in an act (single) of
prostitution. By removing some of the existing edans, such conduct could potentially result in
a pandering charge for a customer who solicitatfiute to engage in a single act of
prostitution with the customer. As mentioned eariandering has applied to individuals acting
in the role of “pimp” by recruiting individuals iata life of prostitution and pandering has
required the intended act of prostitution be witimsone other than the defendant. The broader
language of this bill could pull in lower level aturct, not intended to be covered by the
pandering statute.

6. Encouraging, Inducing, or Persuading

This bill seeks to separate the elements of engmgainducing or persuading from the
additional elements of “by promises, threats, vioks or by any device or scheme.” Under
existing law a perpetrator of pandering must conanibffense that combines those elements.
Simply convincing or discussing whether a man oman should engage in prostitution does not
constitute pandering under existing law. Proposi86 did separate the elements of
“encouraging, inducing, or persuading” from theidddal elements of “by promises, threats,
violence, or by any device or scheme” for purpagdsuman trafficking. However, the
provisions of Proposition 35 were narrowly appliec&ncouraging, inducing, or persuadang
minor. The rationale of Proposition 35 is that minorsevearticularly susceptible to being
convinced to engage in commercial sex acts by simptouragement, absent force or threat of
force. This bill seeks to apply this standard ®fiflony of pandering. Under this bill, a simple
discussion between adults regarding whether a petsould engage in prostitution could result
in a felony conviction of pandering.

7. Arguments in Support
According to the California District Attorneys Assation:

This bill includes all existing theories of lialyiand assists prosecutors by not
requiring them to elect a single theory of lialyilidr multiple theories.

According to Orange County District Attorney TongdRauckas:

There are currently six definitions of panderingtttlescribe the different means
by which the same offense is committed. This caasafusion for juries, which
may receive jury instructions on simple definitiamighe same offense. By
simplifying the pandering theories used in the tmam, prosecutors will have an
additional resource to bring traffickers to justice

8. Arguments in Opposition

According to the American Civil Liberties Union:
SB 1204, a bill that seeks to simplify Californigiandering statute, but goes
beyond mere simplification and eliminates somehefd@lements necessary to

sustain a conviction under current law. By elimingthese elements and
broadening the range of activities that could besatered pandering, SB 1204
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widens the net of those who may be prosecutechéoctime and may have the
unintended impact of criminalizing the people tiiedims to protect.

Today, California’s pandering law criminalizes thagho 1) procure another
person for the purpose of prostitution or procupgage for another person at a
place of prostitution, 2) persuade or induce —ublopromises, threats, or
violence — another person to become a prostitute @main a prostitute at a
place of prostitution, 3) by fraud, duress, or &bofka position of authority
procure another person for the purpose of progirudr to enter a place of
prostitution, or to come into or leave the statetii@ purpose of prostitution, or 4)
receive or give money or a thing of value for pmirogi another person for the
purpose of prostitution.

While our current pandering statute is intendeghart, to target “pimps” who
force young people and vulnerable communities trage in prostitution by
taking advantage of them or by using physical cotwnal abuse, SB 1204
would criminalizeany act of arranging, causing, encouraging, inducamg,
persuading another person to be a prostitute +akgs of whether any of the
additional requirements under existing law, sucthesats, violence, or duress,
are present. Thus, in attempting to synthesizexising statute, SB 1204
actually changes the nature of the crime.

Given its breadth, SB 1204 could end up criminaliza young person who has
been a victim of human trafficking and who perssagi@other young person to
enter the commercial sex world as a way to makeayiand get off the streets.
The bill could likewise criminalize an adult sexnker who voluntarily engages
in commercial sex and encourages a friend to dedhee. Targeting sex workers
and victims of human trafficking with criminal pdtes is a far cry from the
original intent behind our pandering statute.

We are likewise concerned that SB 1204 is vaguedaed not provide sufficient
notice to individuals as to what types of actiwtmuld result in criminal
prosecution. We fear the vagueness and overbreaditle bill could also result in
disparate and selective enforcement of the lawergihie disproportionate
interaction communities of color, low income comntieés, and LGBTQ
communities have with law enforcement.

According to the California Public Defenders Assdicin:

SB 1204 would amend Penal Code section 266i togehtire definition of
pandering by deleting any requirement of forcegdhyrfraud, promises, or
payment for procuring any individual to engage tiogtitution. Instead the bill
would substituté[A] person who arranges, causes, encourages, imm$,Ic
persuades, or procures another person to be a puobst with the intent that the
other person engage in an act of prostitution,ugtg of pandering, a felony...”

...Under existing law, a conviction of [panderingpisier 3 sex offense and
requires lifetime registration...
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Although a well-intentioned effort to prevent inaluals from being forced into
prostitution, SB 1204 has the potential to punightictims. Our objection to SB
1204 is that it is overbroad and would further ¢niahize street prostitutes, many
of whom are vulnerable runaways, victims of dontegitblence or substance
abusers.

The proposed definition of pandering is vague anbtliguous. What constitutes
arranges, causes, encourages, or persuades? Bhd204, if a runaway minor
says to another runaway, “you should consider imgsblecause I'm making good
money,” the minor could be prosecuted for pandering

-- END —



