SENATE COMMITTEE ON PUBLIC SAFETY
Senator Nancy Skinner, Chair
2017 - 2018 Regular

Bill No: SB 1099 Hearing Date: April 24, 2018
Author: Moorlach

Version: March 22, 2018

Urgency: No Fiscal: Yes

Consultant: GC

Subject: Weapons. Possession

HISTORY
Source: Author
Prior Legislation: None known
Support: Unknown

Opposition:  American Civil Liberties Union of Caldiinia; California Public Defenders
Association; Firearms Policy Coalition

PURPOSE
The purpose of thishill isto prohibit a people from participating in demonstrations, rallies,
protests, picket lines, or public assemblies while carrying specified items, including firearms,

baseball bats, specified lengths of wood or lumber, and other weapons and blunt objects.

Existing law provides that every person having upon the peasgrdeadly weapon, with intent
to assault another, is guilty of a misdemeanom(EBede, § 17500.)

Existing law states that any person who is engaged in pickatimgplic place relating to a
refusal to work is guilty of a misdemeanor, if theg: (Pen. Code, 8§ 17510, subd. (a).)

» Carrying a concealed firearm, on their person dhair vehicle.
» Carrying a loaded firearm on their person or wittheir vehicle.
» Carrying a deadly weapon.

Existing law generally prohibits the carrying of a loaded firean public. (Pen. Code, § 25850.)

Existing law generally prohibits the carrying of a concealeddrm in public, absent a concealed
carry permit, with specified exemptions for persensh as peace officers. (Pen. Code, § 25400.)

Existing law generally prohibits the open carrying of fireaimgublic with limited exceptions
for specified persons and in limited unincorpordtezhtions. (Pen. Code 88 26350 & 26400.)

Existing law provides that persons may apply to the sheritheir county for a concealed carry
permit, and grants the sheriff the authority taiesa concealed carry permit if the person meets
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specified criteria and the sheriff determines thatapplicant has good cause to carry a
concealed firearm. (Pen. Code, § 26150, et seq.)

Existing law prohibits the concealed possession of specifiaddal devices and the possession of
specified bladed devices, with specified exceptiontaw enforcement. (Pen. Code, § 20200, et

seq.)

Existing law prohibits the possession or sale of specified ialatts weapons and metal
knuckles. (Pen. Code, 88 21710 et seq., & 218%ea)

This bill prohibits the possession of the following itemamg demonstration, rally, protest,
picket line, or public assembly. A violation is psimable as a misdemeanor:

* Any length of lumber, wood, or wood lath unlessibne-quarter inch or less in
thickness and two inches or less in width, or if generally rectangular in shape, it does
not exceed three-quarter inches in thickness.

* Any length of metal or plastic pipe, whether hollomsolid unless it is used to solely
support a sign or expressive display and it isdvolblastic piping, with blunt ends, and
the piping does not exceed thee-quarter inchdsdkrtess, and the walls of the piping do
not exceed one-eight inch. Additionally, the pipmgy not be filled with any material.

» Signs, posters, banners, plaques, notices, whe&charconstructed solely of soft material
such as cloth, paper, soft plastic capable of beatigd or folded, or cardboard material
no greater than one-quarter of an inch in thickness

» Baseball or softball bats, regardless of compasitiosize unless configured of cloth,
cardboard, soft plastic, foam, or paper for expvessurposes.

» Aerosol spray, tear gas, mace, pepper spray, orrepallant.

* Projectile launchers or similar devices as spetifie

* Weapons: including firearms, knives, swords, salmler bladed devices, axes,
hatchets, ice picks, razor blades, box cuttersetp@l BB guns, conducted electrical
weapons, chains greater than twenty inches in teoiggreater than one-quarter inch in
diameter, or any toy or replica firearms unlessriiscent-colored or transparent.

» Balloons, bottles, other containers such as watena@ns or super soakers, filled with
flammable biohazard or other noxious matter whgcimjurious, or nauseous, sickening,
or irritating to any of the senses, with intenttecharge or expose the matter at the
public event.

» Glass hottles, regardless of whether they are eordiiled.

* Open flame torches, lanterns, or other devicesutige combustible materials such as
gasoline, kerosene, propane, or other fuel sources.

» Shields made or metal wood, hard plastic, or amylsoation thereof.

* Bricks, rocks, pieces of asphalt, concrete, peltatball bearings.

Thisbill provides that the provisions herein shall onlylapp a person who has been warned
and refuses to dispose of the item in questiokeanre the specified public event.

This bill specifies that canes, walkers, or other devicesssary for providing mobility so that
the person may participate in a specified publenty
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COMMENTS

1. Need for This Bill

According to the author:

The United States Constitution declares that weonbt have the right to free
speech, but that we have the right to peaceabgnase. These rights are
jeopardized when violent protesters overtake pedestemblies in the public
square. People should have the right to a pubsierably without the fear of
being physically assaulted.

The Los Angeles City Council recently passed amnartte restricting various
items from being carried during a protest. Thesmg range from metal pipes to
tear gas, and heavy lumber capable of being weapdniSB 1099 mirrors this
policy by implementing the same restrictions stadewlLos Angeles worked
closely with their police department on these retsbns, and has taken the lead
on protecting freedom of assembly.

Additionally, Vlasak v. Superior Court of California ex rel. County of Los
Angeles, 329 F.3d 683 (2003) sets a precedent for this tfpegislation, and
gives us direction as to how to interpret the deutstn regarding the®1
amendment.

2. Effect of This Bill

Under existing law many weapons are prohibited flmmg possessed at all, and many are
prohibited from being possessed in public. Foransg, concealed firearms are prohibited in
public unless the carrier of the firearm has advetincealed-carry permit and the firearm is
lawfully registered. Similar restrictions applyspecified bladed weapons. Additionally, under
California law persons can no longer openly camgafms in public places, with exceptions for
long guns in specified unincorporated areas. Tiliséeks to expand the criminal prohibitions
on possession weapons and other items that therdagheves could be utilized as weapons at
demonstrations, rallies, protests, picket linegudslic assemblies.

Currently, persons seeking to lawfully assemblerofiave to seek a permit from a local
authority (city, county, or state). Under this aortty (through either ordinance or permitting
process), local jurisdictions can prohibit the ges$on of specified items that they determine are
unsafe so long as they are not interfering withpthlelic’'s fundamental rights under the First
Amendment to the U.S. Constitution. This bill woaldply a baseline standard of what is
permitted at these gatherings and what is notirfsdance, this bill would preempt local
jurisdictions’ authority to permit signs of a thigkss greater than one quarter of an inch.
Likewise, the exception for concealed-carry petmoitders to carry their firearms at public

events would preempt the authority of a local gidgon to prohibit the possession of all
firearms at demonstrations, rallies, protests, gtitikes, or public assemblies.

3. Vlasak v. Superior Court

The author has cited th& €ircuit case of/lasak v. Superior Court (2003) 329 F.3d 683 as the
authority that the limitations on possession ahseat demonstrations, rallies, protests, picket
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lines, or public assemblies is permissible underhited States Constitution. Wfhasak a
protester was arrested at a protest of a circususecshe brought a bull hook, a large piece of
wood with a metal hook on the end--as an exampéetadining device used to gain elephants’
obedience. The protester argued that the ordinaasaunconstitutional, both on its face and as
applied to her, because it infringed on the Finstehdment right to freedom of speech. The
court of appeals found that with regard to thedbchallenge: (1) taken as a whole, the
ordinance defined the criminal offense with su#fiti definiteness that ordinary people could
understand what conduct was prohibited and in aneraitat did not encourage arbitrary and
discriminatory enforcement; and (2) by its ternhg ordinance applied to all demonstrators,
regardless of persuasion, viewpoint, or cause.oftimance did not deprive the demonstrators of
an alternative means of communication.

TheVlasak ordinance banned wooden pieces more than a quactethick and two inches wide,
or non-rectangular pieces thicker than three-quadean inch. The bull-hook carried by the
defendant irvlasak was in excess of what was permitted in the ordieahike the ordinance in
Vlasak, this bill seeks to limit the same dimensions obd. However, this bill seeks to further
limit possession of such items as: signs, baseb#dl, aerosol spray, projectile launchers, bottles,
and shields. It is unclear whether the rulinyiasak would cover all of these items under a
separate First Amendment analysis.

4. State Preemption

Under current law, just as in tMasak case cited by the author, local ordinances anchittang
procedures are used to determine what an indivithagl possess at a public gathering. In the
case of the Capitol grounds and other state landshe CHP who permits any events. Local
jurisdictions have the advantage of knowing whaeihs may or may not be acceptable at a
particular event and may or may not be acceptabdeparticular community.

This bill would preempt local ordinances by estsiilng a baseline of what must be permitted
and what must be prohibited (in terms of the iteypecified such as piping, signs, glass bottles).

For instance if the Los Angeles Dodgers win the M/8eries and they wish to have a parade
and rally to celebrate the victory in a city patks bill could prevent them from authorizing the
presence of baseball bats fans may want to bedigyéhe winning team.

The question for the Committee to determine is twbett is better left open to local jurisdictions
to make these determinations as to what is safeeincommunity, or if the provisions of this
bill should apply throughout the State of Calif@ni

5. Argument in Opposition
According to the American Civil Liberties Union G&lifornia:

While we wholeheartedly endorse the right to peblyeassemble, we are
concerned that this measure will have the oppesieet — criminalizing peaceful
and constitutionally protected conduct and exaderpgoolitical tensions and the
potential for violence. Indeed, the bill specifiggbrohibits acts done for
expressive purposes that are not prohibited whee @@ non-expressive
purposes.
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Despite [the] asserted intention to prevent violests and penalize those who
attempt to silence opposing views, SB 1099 woul#enaillegal to carry items
to a protest or public demonstration that are loetiitral to the public’s ability to
express itself under the First Amendment and ledp@n carried at other public
events. While weapons may be no place in publieyy@d not most of the items
properly characterized as “weapons” — guns, knimaachuks, etc. — are already
illegal to possess publically, whether at a protestot. This bill is therefore
unnecessary to protect the public from individwal® would use these items to
inflict harm at protests or other public demonstrag. Rather, the primary effect
of the bill would be to criminalize the possessibrsigns that not sufficiently
“soft,” or commonly-possessed items such as sottéebo

We have grave concerns about the constitutionalitylaw that criminalizes
items at rallies or protests that are not regulateather public gathering and are
central to the public’s ability to engage in pragetFirst Amendment expression,
such as signage. Despite your good intentiongntm/ertent effect of this
ordinance will be to unnecessarily stifle expresglwat is at the heart of the First
Amendment, and unnecessarily criminalize commomgpbshavior that
individuals will not reasonably know has been cioetit by this bill into a public
safety violation, such as constructing a protegt snade of cardboard more than
one-quarter inch thick. It is hard to imagine a \Wors March or immigrant’s
rights rally without many of the items prohibiteg this bill in the possession of
innocent people who would be unwittingly committagrime despite having no
intent to cause harm.

Moreover, serious immigration consequences cowddlrérom a violation of this
bill by an immigrant engaged in the peaceful exsraf First Amendment rights.
Even for those who do not fear immigration conseges, this bill would impose
a painful penalty.

-- END -



