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PURPOSE

The purpose of thishill isto eliminate the felony for possession of a silencer, and instead
make it a felony to possess a silencer that is attached to a handgun.

Existing federal law, under the National Firearms Act (NFA)poses a tax on the making and
transfer of firearms defined by the Act (26 USC %3,CFR 479.)

Existing federal law states that the NFA applies to:

» ashotgun having a barrel or barrels of less tl&aimdhes in length;

* aweapon made from a shotgun if such weapon asfiemtias an overall length of less
than 26 inches or a barrel or barrels of less ft&amches in length;

» arifle having a barrel or barrels of less thanrighes in length;

* aweapon made from a rifle if such weapon as medlifias an overall length of less than
26 inches or a barrel or barrels of less than thes in length;

* any other weapon, as provided;

* amachinegun;

* any silencer; and,

* adestructive device.

(26 U.S.C. 5845; 27 CFR 479.11)
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Existing federal law provides that there is a tax of $200 for the tranef any firearm subject to
the NFA except a firearm classified as an “any otieapon” which is $5. An unserviceable
firearm may be transferred as a curio or ornamethiowt payment of the transfer tax. (26 U.S.C.
5811, 5852(e) and 5845(h); 27 CFR 479.11, 479.82488.91.)

Existing federal law states that “[t]he term “Firearm Silencer” or “Faren Muffler’ means any
device for silencing, muffling, or diminishing tineport of a portable firearm, including any
combination of parts, designed or redesigned, atahded for the use in assembling or
fabricating a firearm silencer or firearm mufflany part intended only for use in such assembly
or fabrication.” (18 U.S.C., § 921(A)(24).)

Existing California law provides that any person, firm, or corporation whthin this state
possesses a silencer is guilty of a felony and woowiction thereof shall be punished by
imprisonment pursuant to subdivision (h) of Sectidi70 or by a fine not to exceed ten thousand
dollars ($10,000), or by both that fine and impnisent. (Penal Code § 33410.)

Existing California law exemptions the following from the prohibition ateacers: (Penal Code
§ 33415))

* The sale to, purchase by, or possession of silsefmelisted law enforcement agencies,
or the military or naval forces of this state ottlod United States, for use in the discharge
of their official duties.
» The possession of silencers by regular, salangidtifne peace officers who are
employed by the listed law enforcement agenciebydhe military or naval forces of
this state or of the United States, when on dutywahnen the use of silencers is
authorized by the agency and is within the courseszope of their duties.
* The manufacture, possession, transportation, eragadther transfer of silencers to listed
law enforcement agencies by dealers or manufastumsrspecified.
Existing California law defines a “silencer” “as any device or attachmérarny kind designed,
used, or intended for use in silencing, diminishimgmuffling the report of a firearm. The term
‘silencer’ also includes any combination of padssigned or redesigned, and intended for use in
assembling a silencer or fabricating a silenceramdpart intended only for use in assembly or
fabrication of a silencer.” (Penal Code § 17210.)

This bill removes the felony prohibition on possession gsifemcer and instead imposes a felony
prohibition on possession of a handgun with a séemttached.

Thisbill provides that where a firearm is authorized is thvision to be used for the taking of a

bird or mammal, a person may use a lawfully pogsessencer if it is attached to a firearm
measuring 16 inches or more in length.

COMMENTS
1. Need for This Bill
According to the author:
Suppressors, also known as silencers, are legavitan 42 states, and for

hunting in 40 states. The terms “silencer” and {gepsor” refer to the same thing
— a muffler for a firearm. It is important to ndtet nothing can actually silence
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the noise of a gunshot. Even the quietest suppitaegseshot is still as loud as a
jackhammer (110 dB). Suppressors simply providafer siunting experience for
both hunters and their companions - hunting dogs.

This bill would delete the felony prohibition in [@arnia and would authorize an
individual in lawful possession of a suppressauge that device for hunting for
which the individual is licensed and lawfully ings@ssion of the firearm to which
the device is attached. The felony prohibition @em for any firearm less than
16 inches in total length (handguns).

Hearing Protection — Virtually all firearms generanpulse sound levels in
excess of OSHA'’s 140 dB “hearing safe” thresholdc@xding to the CDC, “the
only potentially effective noise control methodréaluce students’ or instructors’
noise exposure from gunfire is through the useoctdesuppressors.” Suppressors
reduce the noise of a gunshot by an average obafB3which is roughly the
same as earplugs or earmuffs. By decreasing theipgailse noise, suppressors
help preserve the hearing of recreational shootersters and hunting dogs
around the world.

Hunting — Studies show that 70-80% of hunters nexgar hearing protection in
the field because they need to hear their surrogsdiSuppressors allow hunters
to maintain auditory situational awareness whilk @totecting their hearing.

This results in a safer and more enjoyable expeeiéor the hunter and those
nearby, like hikers and/or birdwatchers. They &lslp mitigate noise complaints
from those who live near shooting ranges hunting.la

Law enforcement/Noise complaints — Most criminais|luding poachers, aren’t
interested in suppressors because suppressed tuashatill very loud, they
remain easily identifiable as gunshots, and thealetigpns carry severe penalties
for criminal use. Technology like ShotSpotter ctilhdetect suppressed gunfire
in cities. Fish and Wildlife officers are still @&lo pinpoint location in the field
based on the sound of the gunshot.

Regulation — Suppressors are federally regulateemtie National Firearms Act
(NFA). There is no way to legally purchase a suggoe without a federal
background check. In order to purchase a supprdsggers must send in an
application including fingerprints and passport foisado the ATF, pay a $200
transfer tax, notify their local Chief Law Enforcent Officer (CLEO), and wait
an indeterminate amount of time for the ATF to @sxcthe application. As of
April 2018, wait times range from 5 to 14 months.

2. The National Firearms Act

The history of the National Firearms Act (NFA) issmarized by the Federal Bureau of
Alcohol, Tobacco and Firearms:

The NFA was originally enacted in 1934. Similathe current NFA, the original Act
imposed a tax on the making and transfer of firsagefined by the Act, as well as a
special (occupational) tax on persons and enttigmged in the business of importing,
manufacturing, and dealing in NFA firearms. The E#0 required the registration of all
NFA firearms with the Secretary of the Treasurye&ims subject to the 1934 Act
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included shotguns and rifles having barrels leas 8 inches in length, certain firearms
described as “any other weapons,” machinegunsfigam mufflers and silencers.

While the NFA was enacted by Congress as an exentigs authority to tax, the NFA

had an underlying purpose unrelated to revenuedah. As the legislative history of

the law discloses, its underlying purpose was ttaduif not prohibit, transactions in

NFA firearms. Congress found these firearms to posignificant crime problem

because of their frequent use in crime, particyldme gangland crimes of that era such as
the St. Valentine’s Day Massacre. The $200 makintjteansfer taxes on most NFA
firearms were considered quite severe and adetmuatary out Congress’ purpose to
discourage or eliminate transactions in theserimsaThe $200 tax has not changed
since 1934.

As structured in 1934, the NFA imposed a duty arsqes transferring NFA firearms, as
well as mere possessors of unregistered fireaonggister them with the Secretary of
the Treasury. If the possessor of an unregistérearm applied to register the firearm as
required by the NFA, the Treasury Department caulgply information to state
authorities about the registrant’s possession@fitearm. State authorities could then
use the information to prosecute the person whossgssion violated state laws. For
these reasons, the Supreme Court in 1968 heleikidlynes case that a person
prosecuted for possessing an unregistered NFArfiréad a valid defense to the
prosecution — the registration requirement impasethe possessor of an unregistered
firearm violated the possessor’s privilege fronf-gatrimination under the Fifth
Amendment of the U.S. Constitution. The Haynesslenimade the 1934 Act virtually
unenforceable.

Title 1l of the Gun Control Act (GCA) of 1968

Title Il amended the NFA to cure the constitutioftav pointed out in Haynes. First, the
requirement for possessors of unregistered fireéomasgister was removed. Indeed,
under the amended law, there is no mechanismposaessor to register an unregistered
NFA firearm already possessed by the person. Seeomavision was added to the law
prohibiting the use of any information from an NBpplication or registration as
evidence against the person in a criminal procepdith respect to a violation of law
occurring prior to or concurrently with the filirgf the application or registration. In
1971, the Supreme Court reexamined the NFA irtleed case and found that the 1968
amendments cured the constitutional defect in thggnal NFA.

Title Il also amended the NFA definitions of “firea’ by adding “destructive devices”
and expanding the definition of “machinegun.”

Firearm Owners’ Protection Act

In 1986, this Act amended the NFA definition ofiésicer” by adding combinations of
parts for silencers and any part intended for ngbe assembly or fabrication of a
silencer. The Act also amended the GCA to prohitattransfer or possession of
machineguns. Exceptions were made for transfemsachineguns to, or possession of
machineguns by, government agencies, and thosallgpwbssessed before the effective
date of the prohibition, May 19, 1986.
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3. Federal Efforts to Amend the NFA

In January of 2017, Representative Jeff Duncandutted H.R. 367, the Hearing Protection Act
of 2017. This legislation(1) eliminates the $200 transfer tax on fireaiensers, and (2) treats
any person who acquires or possesses a firearntsilas meeting any registration or licensing
requirements of the National Firearms Act with extgo such silencerAccording to
Representative Duncan the purpose of Hearing RioteAct of 2017 is safety, specifically:

This legislation is about safety — plain and sinip&ongressman Duncan said after
dropping the Duncan-Carter Hearing Protection AcMonday. “I'm very active in sport
shooting and hunting, and | can’t tell you how eetiff the shooting sports enthusiasts
would be if we had easier access to suppressdrslpgorotect our hearing.

“I've been shooting since | was a young child -ibagg with plinking with a .22 rifle

and dove hunting with my Dad. My hearing has b#smmaged because of gun noise.
Had | had access to a suppressor, it may haveguedtene, as well as millions of other
Americans, from this sort of hearing loss. Thia isealth issue even recognized in
Europe. It just doesn’t make any sense to regsiappressors the way we do presently. |
think it certainly is questionable from a consiuagl standpoint. It's striking that even
Britain, which has some of the strictest gun lamvthie world, has no restrictions on
suppressors.”

Rep. John Carter said, “Suppressors do not make gjlemt or dangerous, they are
simply a form of hearing protection, both for theeter and their hunting dogs. The
Duncan-Carter Hearing Protection Act is common sd@gislation that increases safety
while shooting, allowing people to easily hear agact to range safety officers and
fellow hunters. | am proud to be an original spwred this important legislation, and to
work with my colleague Rep. Duncan to increaseatraglability of suppressors to
sportsmen.”

The Duncan-Carter Hearing Protection Act will fhetflawed federal over-regulation of
suppressors, making it easier for hunters and spert to protect their hearing in the 42
states where private suppressor ownership is diyrdegal, and the 40 states where
hunting with a suppressor is legal. This legiskatigll remove suppressors from the
onerous requirements of the NFA, and instead requirchasers to pass an instant NICS
check, the same background check that is usedrabh@se a firearm. In doing so, law-
abiding citizens will remain free to purchase s@ggors, while prohibited persons will
continue to be barred from purchasing or possedbgge accessories.

(Rep. Jeff Duncan and Rep. John Carter release the Duncan-Carter Hearing Protection
Act, Jan 9, 2017, http://jeffduncan.house.gov/prekesase/rep-jeff-duncan-and-rep-john-
carter-release-duncan-carter-hearing-protection-act

4. Effect of Legislation
This legislation would make silencers legal in @athia, unless they are attached to a handgun.

The Firearms Policy Coalition, who supported SB fAderson) in 2017, which was very
similar legislation, made the following arguments:
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HEARING PROTECTION

Noise induced hearing loss and tinnitus are twihefmost common afflictions for
recreational shooters and hunters. Everyone knboatggunfire is loud, but very few people
understand the repercussions that shooting candratteeir hearing until it's too late.

Suppressors reduce the noise of a gunshot by aagevef 20 — 35 dB, which is roughly the
same as earplugs or earmuffs. By decreasing thalbgeund signature, suppressors help to
preserve the hearing of recreational shooters ghsirdnd hunting dogs around the world.

SAFER HUNTING

Most hunters do not wear hearing protection infiglel because they want to hear their
surroundings. The trouble is, exposure to evemg@eiunsuppressed gunshot can, and often
does, lead to permanent hearing damage. Suppredkarshunters to maintain full
situational awareness, while still protecting thearing. The result is a safer hunting
experience for the hunter, and for those nearby.

NOISE COMPLAINTS

As urban developments advance into rural areastisigoranges and hunting preserves
across the country are being closed due to noispleints. Although it can still be heard,
suppressed gunfire helps mitigate noise compl&iots those who live near shooting ranges
and hunting land.

5. Argument in Support
According to the California Rifle and Pistol Assatoon:

SB 1092 will authorize hunting while using a lawyybossessed silencer that is
attached to a firearrmeasuring 16 inches or more in leng@ommonly known

as silencers, suppressors are the hearing prateagftihe 21’ century recreational
shooter and hunter. Despite common misconceptiensepuated by Hollywood,
suppressors do not render gunfire silent — rathey bnly muffle the report of a
firearm. In addition to hearing protection, sugs@s also mitigate noise
complaints from those who live near shooting rarageshunting areas. Largely
due to these benefits, suppressors are curregidy fe own in 42 states and legal
to hunt with in 40 states.

Claims that legalizing suppressors would resuéirinncrease in crime and
poaching are untrue. In his whitepaper entitleg@ti@hs to Reduce or Modify
Firearms Regulations”, Ronald Turk, Associate Dgfitector and Chief
Operating Officer of the Bureau of Alcohol, TobacEaearms and Explosives
(ATF), stated that “silencers are very rarely usecriminal shootings. Given the
lack of criminality associated with silencers siteasonable to conclude that they
should not be viewed as a threat to public safeBtirther, according to Ralph
Clark, the CEO of ShotSpotter, the law enforcenteoitthat helps police identify
and localize gunshots, suppressed gunfire carbstitletected by their
technology. Lastly, because they add length andhwéo their firearm and make
them harder to conceal, criminals rarely, if ewfigose to use suppressors.
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Even if legalized in California, suppressors wahrain heavily regulated under
the federal National Firearms Act. Currently, tmaire a suppressor in states
where they are legal, prospective buyers must sead application to the ATF,
pay a $200 transfer tax per suppressor, undergseatine extensive background
check required to purchase a machine gun, notdy tbcal Chief Law
Enforcement Officer, and wait several months fer ATF to process and approve
the paperwork.

6. Argument in Opposition
According to the California Chapters of the Bradynipaign:

Existing California law makes the possession dfemser a felony. SB 1092
would instead make it a felony to possess a silethe is attached to a firearm
that measures less than 16 inches in length antbivaothorize hunting while
using a silencer that is attached to a firearm om&as 16 inches or more in
length. Existing federal law imposes a tax onngiées and requires their
registration with the Bureau of Alcohol, TobaccogBrms & Explosives.
Currently, there are bills pending in Congress, tiigtassed, will deregulate
silencers. SB 1092 effectively allows possessiosilencers for long guns by
Californians who meet the federal requirementsgctvinnay be weakened,
whether they actually hunt or not.

In recent years, the gun lobby and manufacturers haen pushing silencers as a
means to boost sales and profits. They claimditeticers are needed to protect
the hearing of gun owners. However, there are nmaogels of earmuffs,
headsets, and earplugs on the market that proeitierihearing protection and
are worn routinely by hunters and sportsmen. [euntlore, law enforcement and
the military are not acquiring silencers on a lasgale for firing range use. Dual
ear protection (earmuffs and earplugs) is consdldre gold standard for any
professional shooter, including police and membétke military. Silencers are
not necessary for hearing protection purposes amd everal negative impacts
to public safety.

Silencers, which were invented in 1908, have bedstantially regulated by
federal law since 1934 under tNational Firearms Act because of their historic
use by organized crime to muffle the sound of gentlated to criminal activity.
Decades ago, California went further and prohibdettight the possession of
silencers for very good reasons: silencers makarder to recognize the sound
of gunfire; they distort and diminish the soundking it difficult for responding
law enforcement to detect the location of an activeoter. It is clear why a
criminal would want to use a silencer as in additio noise reduction,
manufacturers tout that silencers can “disguisddbation of the shooter by
reducing muzzle flash and minimizing environmeuliaturbances and reduce
recoil and muzzle flip allowing for more accurateldaster follow-up shots” A
silencer in criminal hands puts the public and énforcement at risk.

! Advanced Armament Corp, “Frequently Asked Questions
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Furthermore, many local jurisdictions in Califormaw use gunshot detection
technologies, such as “ShotSpotter”, which getdaforcement officers deployed
to the exact location of a shooting more quickdyquicker response time not
only increases the chance of finding the shootdrfdxilitates earlier medical
care and assistance to the victim and impacted aomtyn Silencers make it
more difficult for gunshot detection technologiesick up the sound of gunfire.

Semi-automatic long guns seem to be the weapohate for today’s mass
shooters. In California, they could be grandfatdexssault weapons or high-
powered featureless long guns with exchangeablanvags. Adding a silencer
to the situation could create even more havoc aathd If federal law becomes
weakened, then, under SB 1092, silencers for lamg gvill proliferate in
California. Once these silencers are common itianvhands, they will end up
in criminal hands. The story of Christopher Dormveino, in February 2013, did a
series of shootings in Los Angeles, Orange andrRigke Counties that left four
people dead and others wounded, is a stark remaidiee danger of silencers
when used in crime. Dormer fired 29 shots at efdn a patrol car with an AR-
15 equipped with a silencer “to keep them from imggthe shots before they
were hit.” When police finally tracked down Dornhe fired at them with a
silencer-equipped assault weapon, making it mdfeult for responding officers
to pinpoint the origin of the gunfife.Clearly, silencers made a bad situation even
worse.

-- END —

2 police Under Attack: Southern California Law Emfement Response to the Attacks by Christopher Dprne
Police Foundation



