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PURPOSE

The purpose of this bill isto permit a court to grant probation or suspend the imposition of a
sentence for specified drug offenses.

Existing law prohibits the court from granting probation tosaspending the imposition of a
sentence for any person convicted of specified dftenses, if the person has previously been
convicted of one of several specified drug offenfidsalth & Saf. Code, 811370, subd. (a).)

Existing law prohibits the court from granting probation tosaspending the imposition of the
sentence for any person convicted of any of thewehg offenses:

(1) Possession for sale of 14.25 grams or more of stanbe containing heroin.

(2) Selling or offering to sell 14.25 grams or moreacfubstance containing heroin.

(3) Possession of heroin for sale or offering to seibim, and who has one or more prior
convictions for either offense.

(4) Possession for sale of 14.25 grams or more of alhypssolution of phencyclidine (PCP)
or any of its analogs, as specified, or any ofptezursors of PCP.

(5) Transporting for sale, importing for sale, or adistering, or offering to transport for
sale, import for sale, or administer, or by attamgpto import for sale or transport for
sale, PCP or any of its analogs or precursors.
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(6) Selling or offering to sell PCP or any of its argdmr precursors.

(7) Manufacturing or offering to perform an act invalgithe manufacture of PCP or any of
its analogs or precursors.

(8) Using, soliciting, inducing, encouraging, or intdating a minor to act as an agent to
manufacture, compound, or sell any controlled srixs, as specified.

(9) Using a minor as an agent or who solicits, indueaspurages, or intimidates a minor
with the intent that the minor be in possessioRGP for sale, sells, distributes, or
transports PCP, or manufactures PCP or any ohékgs or precursors.

(10) Possession of piperidine, pyrrolidine, or morpheliand cyclohexanone, with intent to
manufacture phencyclidine or any of its analogs.

(11) Possession for sale, selling, or offering to setlasne base, cocaine, or
methamphetamine, and who has one or more prioraffagse convictions, as specified.
(Pen. Code, § 1203.07, subd. (a).)

This bill would remove the above listed drug offenses frieengrohibition against granting
probation or suspending a sentence except thosesaf$ involving minors.

COMMENTS
1. Need for ThisBiIll
According to the author:

Long prison sentences for nonviolent drug offerfag$o reduce drug use or
crime. Yet, California law currently prohibits juelg from granting probation to
individuals charged with certain nonviolent drugres.

Mass incarceration continues to have a devastatffiegt on California families
and our state’s budget. Mandatory sentences forialemt drug crimes force
judges to imprison individuals who would be betteated and supervised in the
community. The result is overcrowding in countygaunnecessary strain on state
and local budgets, and a destructive ripple etfectughout California
communities and families.

Overwhelming evidence shows that lengthy sentefacedrug crimes, do not
improve public safety, but exacerbate existingaladisparities in our criminal
justice system and disproportionately impact theagéering from mental iliness.
Current law prohibits a judge from ordering probatfor a number of nonviolent
drug offenses related to personal use, possessicale.

Under current law, judges cannot order probatiorafty of the following
offenses if a person has a prior felony drug cdroc

* Possession for personal use

» Possession for sale

+ Sale

» Transportation

* Maintaining a place for the unlawful use of contdlsubstance
» Forging a prescription
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Additionally, current law prohibits probation fdre following offenses:

» Possession for sale, selling, or offering to setlaine, cocaine base, or
methamphetamine if the person has one or more goiorictions for the
same offense

» Possession for sale of 14.25 grams or more of heroi

» Possession for sale of 14.25 grams or more of pledidme (PCP)

» Selling or offering to sell PCP

» Transporting, importing, administration of, or affeg to transport, import
or administer PCP

» Possessing specified precursors with intent to fiaatwre PCP

Excluding probation eligibility for these offensexjuires a mandatory term of
incarceration ranging from two to seven or moreyekpending on the offense.
This mandatory sentencing prevents judges fromimdgiheir appropriate role in
weighing the facts of each case before imposirensesce.

SB 1025 provides an option for judges to weighftoes of the case in
determining the appropriate resolution. SB 1025 eskkes undue sentencing
inflation and paves the way for California to ingses investments in drug
prevention efforts, drug use treatment, and mdrgalth treatment.

This bill does not change the maximum penalty tecifsentencing
enhancements. It also does not change penaltiesigrcrimes involving a
minor. It simply provides discretion to the coudsgrant probation in the interest
of justice.

2. History of Prohibiting Probation for Drug Offenses

The prohibition on granting probation or suspendhmimposition of a sentence of any person
convicted of specified drug offenses can be trduzak to the early 1970s. The prohibition on
granting probation was initially limited to thosases in which a person had a prior felony drug
conviction. This prohibition was expanded to in@uwhy person convicted of specified drug
offenses with no prior drug convictions through &8 (Robbins), Chapter 1087, Statutes of
1975, which made anyone convicted of possessinggdier, selling or offering to sell one-half
ounce or more of heroin ineligible for probatiombSequent legislation further expanded the list
of drug offenses for which a person would no lorngeeligible for probation.

3. Research on Mandatory Minimum Sentences

The effect of the current prohibition on probatfonthe above listed drug offenses has been the
imposition of mandatory sentences. The legislatta created the current prohibition on
probation for these drug offenses arose during\vitae on drugs” and a time when mandatory
sentences were widely viewed as an effective maldress crime, particularly drug offenses.
However, research indicates that “incarcerationhaasonly a limited impact on crime rates”

and “[t]here is little evidence that longer senemnbave more than a marginal effect in reducing
recidivism.” (<https://www.prisonpolicy.org/scansf@a/mandatory-sentences-policy-report-
v2b.pdf> (citing several studies and reports) [alslar. 7, 2018].)
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In addition to examining the efficacy of mandategntences on reducing crime and recidivism,
researchers have studied the consequences of mandgantences, including racial disparities in
charging decisions and sentences. One recentlyspebl law review article analyzed federal
sentencing data and concluded that “racial digparih recent years have been largely driven by
the cases in which judges have the least sented@ogetion: those with mandatory minimums”
and that “prosecutors file mandatory minimums twaseoften against black men as against
comparable white men.” (Starr & RehaMandatory Sentencing and Racial Disparity:

Assessing the Role of Prosecutors and the Effects of Booker (2013)123 Yale L.J. 1, 78.)

This bill seeks to restore judicial discretiones$e cases given the growing body of research
guestioning the efficacy of mandatory minimums #meldownstream effects of those policies.

4. Argument in Support
Drug Policy Alliance, a co-sponsor of the bill, tes:

SB 1025 will not change the upper penalty for afigrse, but will provide
judges the discretion to grant probation or to saglpa sentence in the interests of
justice, and consistent with local values and loeaburces. Current state laas
the hands of judgegrohibiting them from ordering probation or susgieg a
sentence for a person convicted of nonviolent dffenses, including possessing
or agreeing to sell or transport opiates or opi@mvatives, possessing or
transporting cannabis, planting or cultivating pey@and various crimes relating
to forging or altering prescriptions, if the perdwas previously been convicted of
any one of an expansive list of drug felonies. fixgslaw also prohibits judges
from granting probation or suspending a sentencpdosons convicted of
specified nonviolent drug offenses, including pessgg for sale or selling 14.25
grams or more of a substance containing heroirpasdessing for sale 14.25
grams or more of any salt or solution of phencyebcr its analogs, even if it is
their first offense.

Precluding probation eligibility for these offensesgjuires a mandatory term of
incarceration ranging from two to seven or moreyekepending on the offense.
By allowing judges the discretion to grant probatfithis bill reflects the growing
bipartisan consensus that mandatory minimum seinighas failed to protect or
enhance public safety, and robbed judges of thailittonal and appropriate role
in weighing the facts of each case before impoaisgntence. There is ample
evidence that long sentences and mandatory mininmawves had no effect on the
availability, cost or potency of controlled substes. Controlled substances are
cheaper, stronger and more widely available thamintime in our nation’s
history.

...It is widely acknowledged that the war on drugs haen disproportionately
waged against black and Latino families, separgiargnts from children and
causing long-term collateral consequences, inctuttias of job opportunities,
housing and education benefits. This continuesttile, even in light of
evidence that drug use and drug sale rates betwkies, blacks and Latinos are
approximately equal in our state and in our courfigcording the California
Attorney General’s Office, in 2016 blacks made 6@p% of felony drug arrests
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(while blacks make up only 6.6% of the state pojpaig, and Latinos made up
41.3% of felony drug arrests (while Latinos make38m% of the state
population).

SB 1025 by Senator Skinner is an incremental stegydrom a costly, failed, and
racist policy of locking up low-level nonviolentuly offenders for long periods of
time. A fair and impartial criminal justice systehke all forms of good
government, needs checks and balances. While prossdiave charging
discretion, the final say over a person’s sentengst come from independent
judges who have no personal or institutional stakbe outcome of a case other
than to ensure justice is done and rights are céspe

- END --



