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PURPOSE

The purpose of this bill is to allow prosecutorsrequest that a victim’s testimony at the
preliminary hearing be video recorded and the redorg preserved for when the defendant
has been charged with specified sex crimes agamstors.

Existing law authorizes a witness to be examined conditionalbases of human trafficking,
domestic violence, and serious felonies if themvisence that the witness is being dissuaded
not to testify by intimidation or physical threatsthat the witness’ life is in jeopardy. (Pen.
Code, § 1336.)

Existing law specifies the following grounds for an applicatiorexamine a witness
conditionally:

* When a material witness for the defendant, orHergeople, is about to leave the state, or
is so sick or infirm as to afford reasonable graufat apprehension that he or she will be
unable to attend the trial, or is a person 65 yeaegje or older, or a dependent adult; or,

* When there is evidence that the life of a withess jeopardy. (Pen. Code, § 1336.)
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Existing law states that the defendant has the right to bept@s person and with counsel at the
conditional examination. (Pen. Code, 8§ 1340, s(dnd)

Existing law provides that if, at the designated time and plads shown to the satisfaction of
the magistrate that the stated ground for condatieramination is not true or that the
application was made to avoid the examination efwtitness at the trial, the examination cannot
take place. (Pen. Code, § 1341.)

Existing law states that the deposition, or a certified copi,ahay be read in evidence, or if the
examination was video-recorded, that video-recgrdmay be shown by either party at the trial if
the court finds that the witness is statutorilyvaikable as a witness. The same objections may
be taken to a question or answer contained inépestion or video-recording as if the withess
had been examined orally in court. (Pen. Code 4513

Existing law provides that when a defendant is charged withiBpesex offenses, child abuse,
lewd and lascivious acts on a child under the ddelpor continuous sex abuse of a child, and
the victim is either a person 15 years of age 8 t& is developmentally disabled as a result of
an intellectual disability, as specified, the pagen may apply for an order that the victim's
testimony at the preliminary hearing, in additiorbeing stenographically recorded, be recorded
and preserved on videotape. (Pen. Code, 8§ 1346, &a).)

Existing law states that at the time of trial the court findattfurther testimony in any of the
gualifying cases would cause the victim emotioralitna so that the victim is medically
unavailable or otherwise unavailable within thdigtary definition of unavailability, the court
may admit the videotape of the victim's testimontha preliminary hearing, as specified. (Pen.
Code, § 1346, subd. (d).)

Existing law provides that "unavailable as a witness" meanstiigadeclarant is any of the
following:

» Exempted or precluded on the ground of privilegenftestifying concerning the matter
to which his or her statement is relevant;

» Disqualified from testifying to the matter;

» Dead or unable to attend or to testify at the Imgglbecause of then-existing physical or
mental illness or infirmity;

» Absent from the hearing and the court is unabltapel his or her attendance by its
process;

* Absent from the hearing and the proponent of hiseorstatement has exercised
reasonable diligence but has been unable to prdusi@ her attendance by the court's
process; ofr,

» Persistent in refusing to testify concerning thiejsct matter of the declarant's statement
despite having been found in contempt for refusaéstify. (Evid. Code, § 240, subd.
(a).)

Existing law states thah declarant is not unavailable as a witness iettemption, preclusion,
disqualification, death, inability, or absence loé tleclarant was brought about by the
procurement or wrongdoing of the proponent of hiker statement for the purpose of
preventing the declarant from attending or testiyi(Evid. Code, 8§ 240, subd. (b).)
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Existing law specifies thaexpert testimony that establishes that physicahental trauma
resulting from an alleged crime has caused harami@ness of sufficient severity that the
witness is physically unable to testify or is ureatd testify without suffering substantial trauma
may constitute a sufficient showing of unavailapil(Evid. Code, 8§ 240, subd. (c).)

Existing law states that any person who commits any of theatg acts upon a child who is
under the age of 14 and seven or more years yotingerthe person is guilty of aggravated
sexual assault:

* Rape by force, violence, or threat of future injury

* Rape or sexual penetration in concert;

* Sodomy by force, violence, or threat of future mgju

» Oral copulation by force, violence, threat of fitumjury, or by acting in concert; or,
» Sexual penetration by force or violence. (Pen.eC&®269, subd. (a)(1)-(5).)

Existing law provides that any person convicted of aggravae@da assault is guilty of a felony,
punishable by imprisonment in the state prisoraftgrm of 15 years to life. (Pen. Code, 8§ 269,
subd. (b).)

Existing law provides that any person 18 years of age or oltlerengages in sexual intercourse
or sodomy with a child who is 10 years of age arnger is guilty of a felony punishable by
imprisonment in the state prison of a term of 2&rgdo life. (Pen. Code, § 288.7, subd. (a).)

Existing law states that any person 18 years of age or olderamgages in oral copulation or
sexual penetration with a child who is 10 yearage or younger is guilty of a felony punishable
by imprisonment in the state prison of a term ofy&&rs to life. (Pen. Code, § 288.7, subd. (a).)

Thisbill adds Penal Code sections 269 and 288.7 to thingxstatute that authorizes the
prosecution to apply for an order that the testiynoina victim, who is under the age of 15 or
developmentally disabled as a result of an inteli@adisability, at the preliminary hearing be
video recorded and preserved when the defendaridescharged with specified sex crimes or
child abuse.

COMMENTS
1. Need for This Bill
According to the author:
Children under the age of 14 who have been victfregygravated sexual assault, and
children under the age of 10 who have been vicimslawful sexual intercourse, sodomy,
sexual penetration, and oral copulation will nowénghe option to submit a request to utilize
video and stenographic testimony, should they ohoos

2. Preliminary Hearings

The prosecution begins a felony case either hygfii grand jury indictment in the trial court or
by filing a complaint with a magistrate. (Cal. Conart. |, section 14.) If a complaint is fileal,
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preliminary hearing must be held before a magistratendure that there is enough evidence to
hold the defendant to answer in the trial couRer(. Code, § 872.)

At a preliminary hearing, the prosecution must pn¢sufficient evidence to convince the
magistrate that probable cause exists to belieatestlerime has been committed and that the
defendant committed it. (Pen. Code, 88 872 & 99bthe prosecution shows probable cause,
the magistrate will hold the defendant to answehé&ocharge in the trial court. The prosecution
must then file an information in the court withif days. (Penal Code, 88 739 and 1382, subd.

(@(1).)

Due to the fact that the vast majority of felonges settle before trial, the preliminary hearing
may be the sole proceeding in the case at whiakeagk is takenSan Jose Mercury News v.
Municipal Court (1982) 30 Cal 3d 498, 511.) The original purpofthe hearing was to
eliminate at an early stage changes that couldibstantiated, thus saving the accused the
personal and financial hardship of defending gréessicharges, and the state the expense of
prosecuting.

Prior to preliminary hearings, defense counsel@decution are entitled to all discovery
materials. Both sides have a clear picture of winaievidence in the case is and can fairly
evaluate the weight of that evidence and ofteresttte matter prior to preliminary hearing.

At a preliminary hearing, the prosecution may pnédige withesses, hearsay from qualified law
enforcement witnesses, or a combination of the t{iRen. Code, 8 872, subd. (b); Cal. Const.,
art. |, section 30(bNVhitman v. Superior Court (1991) 54 Cal.3d 1063.) The preliminary
hearing transcript, like a civil deposition tranptrcan provide a basis for later impeaching a
witness at trial if the witness testifies inconsigty. (Evid. Code, § 123%alifornia v. Green
(1970) 399 U.S. 149). Furthermore, the prelimirfaggring transcript, because it is subject to
cross-examination, may be used at trial when aesgrs later unavailable. (Evid. Code, 88 240,
subd. (a)(4) & 1291California v. Green, supra.)

At preliminary hearings, the defense may cross-examitnesses for purposes of raising
affirmative defenses, negating an element of tfensk, or impeaching a witnesger(nings v.
Superior Court (1967) 66 Cal.2d 86Alford v. Superior Court (1972) 29 Cal. App. 3d 724.)
Cross-examination for the purpose of discoveryoisatiowed. (Penal Code Section 866, subd.
(b).) Similarly, the presentation of defense emikeis limited to that which, if believed, is
reasonably likely to establish an affirmative defmegate an element of a crime charged; or
impeach a prosecution witness or declarant. (Rede, § 866, subd. (a).)

At a preliminary hearing, defense counsel may ntovaippress illegally seized evidence
introduced at the hearing by making a written reotié favorable ruling on a motion to suppress
evidence may result in the discharge of part oofalhe complaint. Feople v. Belknap (1974)

41 Cal. App. 3d 1019.)

This bill would allow the prosecution to apply fan order to have a victim’s testimony at the
preliminary hearing be video recorded and the @iogrpreserved when the defendant has been
charged with aggravated sexual assault of a vigticer the age of 15 or other specified sex
crimes against a victim under the age of 11. Thewirecording would be preserved and if the
victim later becomes unavailable to testify atlirégs defined by Evidence Code section 240, the
video recording may be admitted into evidence.stg law authorizes the prosecution to apply
for an order to have a victim’s testimony at thelipninary hearing be video recorded and the
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recording preserved for specified sex offenseschild abuse cases. This bill provides
additional crimes to the existing statute that wlaallow the prosecutor to make this request.

3. The Right to Confrontation and Conditional Examinations

As a general rule, state and federal constitutiavalrequires every defendant on trial be
allowed to see, confront and meaningfully crossa@ra all the witnesses against him or her.
(U.S. Const., 8 Amend; Cal. Const, art. I, § 15.) Under certaiowmstances, if the witness is
about to leave California, or is so sick or infithat there is reasonable grounds to believe the
witness will be unable to testify at trial, a camahal examination may be conducted in order to
preserve the witness's testimony. (Pen. Code36.13Conditional examinations are usually
videotaped before trial and subsequently playedif@jury. The defendant is still entitled to
cross-examination and confrontation at the timeid&otaping thus preserving his or her right to
confront and cross-examine the witned8eople v. Rojas (1975) 15 Cal.3d 540.)

Penal Code Section 1336 explicitly lists the ins&nin which conditional examinations may be
ordered. Those instances include: when a maigiiiaéss for the defendant, or for the people,
is about to leave California, or is so sick orrmfias to afford reasonable grounds to believe he
or she will be unable to attend the trial, or {ge@ason 65 years of age or older. When the
defendant is charged with a serious felony, a ¢l examination may be ordered when there
is evidence that the life of a witness is in jealyar(Pen. Code, § 1336, subds. (a) and (b).)
Penal Code Section 1339 provides that "[i]f thertoujudge is satisfied that the examination of
the witness is necessary, an order must be matththeitness be examined conditionally, at a
specified time and place, and before a magistreseggdated therein." Usually, the prosecution
submits affidavits showing some threat to the wathand the court decides whether to order the
conditional examination; although there is no reguient the witness be directly threatened or
intimidated. People v. Jurado (2006) 38 Cal. 72, 114.)

The Sixth Amendment requires that the defendang laaimeaningful” cross examination of the
witness. Chambersv. Mississippi (1973) 410 U.S. 284, 29Bople v. Patino (1994) 26
Cal.App.4th 1737, 1746.) If the witness statesfasal to testify three weeks after the arrest and
a conditional examination is scheduled several hrohefore the trial, the defense attorney may
not be fully prepared to cross-examine. Invesibgatonducted prior to trial may reveal more
facts not addressed at the initial recording. @lidph this is true in all cases of conditional
examination, cross-examination is critical at tdatause even more than the witness's words,
his or her demeanor may significantly impact thg.jurherefore, conditional examinations
ought to be used only sparingly and when absolutetessary in order to protect the integrity of
a jury trial.

4. Unavailability Generally

Conditional examinations may not be introduced atmence unless the witness meets the legal
definition of "unavailable”. Generally, out-of-adstatements offered for the truth of the matter
asserted are inadmissible as hearsay. Howewbe declarant is "unavailable”, his or her
statement may be admitted as an exception to @usdnerule. Under existing law,
"unavailability" has a specific definition. EvidemCode Section 240 lists several instances in
which a declarant may be legally "unavailable".e Tbllowing grounds create lawful
"unavailability": an assertion of the declarafith Amendment right against self-

incrimination, the declarant is disqualified froestifying to the matter, the declarant is dead or
unable to attend or testify due to physical or rakiihess or infirmity, or the declarant is absent
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from the hearing and the court or the proponefi®br her statement has exercised reasonable
diligence but has been unable to procure his oatiendance by the court's process. (Evid.
Code, § 240, subd. (a).)

However, existing law also states the declaranbtonsidered "unavailable" if the grounds for
absence are brought about by the procurement argalmng of the proponent for the purposes
of preventing the declarant from attending or tgistg. (Evid. Code, 8 240, subd. (b).) This
means a defendant on trial may not "arrange" fmeraon to be unavailable and then claim that
his or her statements are admissible under thes&ganle. This is referred to as "forfeiture by
wrongdoing,” meaning the defendant forfeits hisi@r right to confrontation as to that witness.

The California Appellate Court further explainedstaxception to the doctrine of unavailability:
"[Section 240 was not intended to apply] when thgyp for his or her own supposed advantage,
creates the witnesses' or his or her own legalaitadility or is somehow responsible for
allowing the unavailability to occur. This disttian has long been acknowledgeditétions
omitted.) It was a principal concern of the Law Revis@ommission, as it had been of the
Commission on the Uniform Evidence Code, to safetjagainst 'sharp practices' in order to
assure ‘that unavailability is honest and not péahim order to gain an advantagePedple v.

Allen (1989) 215 Cal.App. 3rd 392, 411.)

Courts have long held that "unavailability” shoalat be the preferred form of evidence. The
California Supreme Court stated, "The fundamenigbpse of the unavailability requirement is
to ensure that prior testimony is substituted ifige testimony, the generally preferred form of
evidence, only when necessary. 'Former testimdey s only a weaker substitute for live
testimony. ... If the declarant is availablel #ime same information can be presented to the
trier of fact in the form of live testimony, witllf cross-examination and the opportunity to
view the demeanor of the declarant, there is |jttitification for relying on the weaker version.
When two versions of the same evidence are availédiig standing principles of the law of
hearsay, applicable as well to Confrontation Clausaysis, favor the better evidence. But if the
declarant is unavailable, no “better” version @ #vidence exists, and the former testimony may
be admitted as a substitute for live testimonyl@dame point.(citation omitted). As this

court, quoting Wigmore's treatise, has observéfhe[general principle upon which depositions
and former testimony should be resorted to is tim@le principle of necessity, - i.e., the absence
of any other means of utilizing the witness' knalge.'(citation omitted)." (People vs. Reed

(1996) 13 Cal % 219, 225))

5. Argument in Support
The Alameda County District Attorney’s Office, thponsor of this bill, writes in support:

Penal Code section 1346 allows for the video rangrdf the preliminary hearing
testimony of certain victims in certain types afrees, including many child
molestation crimes. However, section 1346 doesaholv for the video recording of
children who are the victims of two of the most@es molestation crimes penal code
section 288.7 and 269.

AB 993 is important because sometimes the victioob®ees unavailable for trial due
to emotional trauma, medical reasons, or othervia the Court may admit the
video recording of the victim’s preliminary testimpat trial as former testimony
under Evidence Code 1291. A video recording allgvitre jury to see and hear the
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victim would likely be a better and more effectivay to present the evidence than
just having someone read a preliminary hearingstrapt. If the victim is under age
12, then the Court may admit the video recordinthefvictim’s preliminary hearing
testimony at trial under Evidence Code section 1360

6. Argument in Opposition
The California Public Defenders Association write®pposition:

AB 993 would add crimes that are punishable byeeiflb-life or 25-life to the list
of offenses in which a district attorney could apial have the witness’
preliminary hearing testimony videotaped. Theméd judge found that victim
would be further traumatized by testifying in frasita jury, the prosecution could
just play the videotape.

AB 993 is not needed and is duplicative. The irdlnal offenses encompassed
within Penal Code sections 269 or 288.7 — rapé,cofulation and sodomy with
a child 15 years are already covered by Penal Ged&on 1346. California does
not need additional laws that cover matters alreattiressed.

The voters of the state of California balancedritjets of the defendant and the
victims when they enacted Penal Code section 8%&{imh provided that
probable cause at the preliminary hearing coulddsed on the sworn testimony
of law enforcement officer or retired law enforcernefficer. (Initiative
Proposition 15, June 5, 1990.) In effect, this nsethat the prosecution does not
have to subject the victims to testifying twicesfiin the preliminary hearing and
then at trial. Thus, AB 993 is unnecessary.

-- END —



