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PURPOSE

The purpose of thishill isto authorize the use of a support dog during the testimony of
specified victims and child witnesses in specified cases.

Existing law declares legislative intent to ensure that allimstand witnesses or crime are
treated with dignity, respect, courtesy, and seiitsit (Pen. Code § 679)

Existing law allows a victim in specified cases to have up pe&ons of his or her choosing, at
the preliminary hearing and at trail, at juveni®it proceeding, or during the testimony of the
prosecuting witness. Only one of those supportgresrsnay accompany the witness to the
witness stand, although the other may remain irctlugtroom during the witness’ testimony.
However, nothing in this section shall precludeartfrom exercising its discretion to remove a
person from the courtroom whom it believes is prongp swaying, or influencing the witness.
(Pen. Code § 868.5, subd. (a) & (b).)

Existing law allows a victim of domestic violence or abusedefned, has the right to have a
domestic violence advocate and a support perstireofictim’s choosing present at any
interview by law enforcement authorities, prosecaitor defense attorneys. However, the
support person may be excluded from an interviewaisyenforcement or the prosecutor if the



AB 411 (Bloom) Page? of 6

law enforcement authority or the prosecutor deteesithat the presence of that individual
would be detrimental to the purpose of the intewi@en. Code § 679.05, subd. (a).)

Existing law allows a witness who is both a minor and is théimiof a sex offense to provide a
witness testimony by video recording, or contempecas examination in another place
communicated to the courtroom by means of closealititelevision. (Pen. Code § 868.7)

Existing law allows a minor 13 years of age or younger whowstaess to a violent felony, but
not a victim, to testify by contemporaneous exatnmeand cross examination by closed-circuit
television, as specified. (Pen. Code 8§ 1347, s(i)d.

Existing law allows the court to exercise reasonable controt theemode of interrogation of a
witness so as to make interrogation as rapid, sigdi, and as effective for the ascertainment of
the truth, as may be, and to protect the withess under harassment or embarrassment. (Evid.
Code § 765, subd. (a).)

Existing law allows the court to take special care to protegtitness under the age of 14 or a
dependent person with a substantial cognitive impamt from undue harassment or
embarrassment. The court shall also take spedialtogensure that questions are stated in a form
which is appropriate to the age or cognitive lesfethe witness. (Evid. Code § 765, subd. (b).)

This bill allows the following persons, of either party ioraminal or juvenile hearing, to request
court approval to have a therapy or facility doganpany him or her while testifying in court:

* A child witness in a court proceeding involving asgrious felony.
» Avictim who is entitled to support persons, asc#iped by Penal Code Section 868.5, in
addition to any support persons selected pursoahfit section.

Thisbill requires the party seeking to utilize the therapfaoility dog to file a motioning with
the court which includes all of the following:

» The training or credentials of the therapy or faciiog.

* The training of the therapy or facility dog handler

» Facts justifying that the presence of the therapiaality dog may reduce anxiety or
otherwise be helpful to the witness while testifyin

Thisbill allows the court to deny a motion to utilize a #pgr or facility dog if the court finds
that the use of a therapy or facility dog wouldsmundue prejudice to the defendant or would
be unduly disruptive to the court proceeding.

This bill requires the court to take appropriate measuraste the presence of the therapy or
facility dog as unobtrusive and non-disruptive asgible, including requiring a dog to be
accompanied by a handler in the courtroom atraks.

This bill states that it does not prevent the court to renso\exclude a therapy or facility dog
from the courtroom to maintain order or to ensteefair presentation of evidence.



AB 411 (Bloom) Page3 of 6

This bill states that nothing in this bill limits the useaddervice dog, as specified, by a person
with a disability.

This bill declares legislative intent to codify the holdingReople v. Chenault (2014) 227 Cal.
App. 4" 1503, with the respect to allowing an individualness to have a support dog
accompany him or her when testifying in specifiedceedings.

This bill defines the following terms, for purposes of thi§ ks follows:

* A *child witness” as any witness who is under tige af 18 at the time of
testifying.

* A *“facility dog” as a dog that has successfully gdeted a training program in
providing emotional comfort in a high-stress enmireent for the purpose of
enhancing the ability of a witness to speak indagal proceeding and reducing
his or her stress level, provided by an assistdngeorganization accredited by
Assistance Dogs International or a similar nonprafganization that sets
standards of training for dogs, and that has pasgrtblic access test for service
animals.

* A*handler’ means a person who has successfullyptet®d training on offering
an animal for assistance purposes from an orgamizatcredited by Assistance
Dogs International, Therapy Dogs Incorporated, sindlar nonprofit
organization, and has received additional traimngpolicies and protocols of the
court and the responsibilities of a courtroom dagdier.

* A *“Therapy dog” means a dog that has successfollypteted training,
certification, or evaluation in providing emotiorglpport therapy in settings
including, but not limited to, hospitals, nursingnhes, and schools, provided by
the American Kennel Club, Therapy Dogs Incorporateda similar nonprofit
organization, and has been performing the dutiestbérapy dog for not less than
one year.

COMMENTS
1. Need for This Bill
According to the author:

The legislature has declared its intent to endwaedll victims and witnesses of
crime be treated with dignity, respect, courtesy sensitivity. (Penal Code
Section 679), and that child victims and witnesa&s other vulnerable victims
in certain enumerated crimes are entitled to upvtosupport persons when they
testify in court (Penal Code Section 868.5).

Penal Code Section 288(d) mandates that in anyputisn under Penal Code
Sections 288 or 288.5, prosecutors and judges ctradider the needs of the
child victim or dependent person and do whateveetessary, within existing
budgetary resources and constitutionally permisstol prevent psychological
harm to the child victim or dependent person.
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One of the most effective tools to help preventchsjogical harm to a child
victim/witness or vulnerable person victim/witnésshe use of therapy or
facility dogs (commonly referred to as comfort dodgsaving a courthouse dog
is another step in the process to assist victindsaaldress the need for more
compassion in the legal system.

The first use of a comfort dog was in 1989, when@ueens County District
Attorney's Office began using a retired facilitygdo assist child abuse victims in
the Special Victims Bureau.

Comfort dogs provide both a physical benefit (lessgnpathetic nervous
systems arousal, reduce blood pressure and lovaer fag¢e) and an emotional
benefit (decrease in depression, increase in spetimemory functions and
heightened mental clarity) thereby resulting in enaccurate testimony.
Providing victims and witnesses of crime a comét) will make the process
easier and more pleasant for victims and witnesses.

There are currently two models for the use of dodgke criminal justice system
in practice throughout the nation: the therapy naglel and the facility dog
model. Assembly Bill 411 (Bloom) authorizes the o$éoth therapy and facility
dogs in criminal cases (with the approval of th&l tourt) to ensure that
California counties which have successful theramy programs in place will be
able to continue using their therapy dogs.

California case law has upheld the use of comfogsdn criminal cases:
People v. Spence, 212 Cal.App.4th 478 (2012) uptiheldrial court’s allowance
of a therapy dog to accompany a 10-year-old chdtdm of molestation by her
“step father” to the witness stand.

People v. Chenault, 227 Cal. App. 4th 1503 (20held the trial court’s
allowance of a therapy dog to accompany 11 andeB3-gld girls when they
testified without an individualized finding of nexsgty. “If the trial court finds

the presence of a support dog would likely assisnable the individual witness
to give complete and truthful testimony and theordcsupports that finding, the
court generally will act within its discretion urrdévidence Code section 765 by
granting a request for the presence of the suglogrtvhen that witness testifies.”

There are several other states which have caswlaeh upholds the use of
facility or therapy dogs. Additionally, Arizonaskansas, Florida, Oklahoma,
lllinois and Hawaii have statutes which permit féigior therapy dogs.

Using courthouse dogs would contribute significail our prosecutions. Law
enforcement personnel have to be professionalkin ithteractions with victims
and witnesses. We cannot always comfort victimswaitiiesses even when they
need that hug or extra word of encouragement. dige dan do that. They
empower the victims and provide that emotional supjn an appropriate
manner. They make the continuances and waiting o pleasant for the
participants and they inject something into thecpss that is loving and non-
judgmental.
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The use of courthouse dogs can help bring abowjarrohange in how we meet
the emotional needs of all involved in the crimijuetice system. Their calming
presence promotes justice with compassion.

2. What This Bill Does

Existing law allows victims of specified crimeskenal Code 868.5 to have a support
person while testifying in court. The crimes enuabed in Penal Code section 868.5
include the following, among others: murder; mayhaggravated mayhem; kidnapping;
human trafficking; assault; battery; sexual battessault with a deadly weapon or force
likely to produce great bodily injury; rape; rapeacspouse; procurement of child under
age 16 for lewd or lascivious acts; abduction aspe under the age of 18 for purpose of
prostitution; sodomy; lewd or lascivious acts; &mtible acts of sexual penetration.

This bill will allow the victims of enumerated cras in Penal Code 868.5 to be eligible
to utilize support from a therapy or facility dokhis bill also allows a child witness in a
court proceeding involving any serious felony, titize support from a therapy or facility
dog.

3. Recent Case Law

In People v. Chenault (2014) 227 Cal.App21503, Chennault was convicted on 13
counts of lewd acts on a child under 14 years efagl sentenced to 75 years to life in
prison. On appeal, the defendant argued that #éiiectrurt erred by allowing a support
dog to be present during the testimony of two chilthess without an individual
showing of necessity, and that the presence afidlgevas inherently prejudicial and
violated his federal constitutional rights to a taial and to confront witnesses.

The Court of Appeal rejected the defendant’s arquisydy applying “the reasoning and
holdings in the [Penal Code] section 868.5 supperson cases to this case and conclude
the presence of a support dog pursuant to a wait's authority under Evidence Code
765 likewise is not inherently prejudicial and does, as a matter of law, violate a
criminal defendant’s federal constitutional rigtdasa fair trial and to confront withnesses
against him or her."Reople v. Chenault (2014) 227 Cal.App21503, at pp. 1513-151)

The Court of Appeal provided guidelines on the afsgupport dogs in trail court.
Specifically, the Court of Appeal further statedtt“the court should also take
appropriate measures to reduce, if not eliminayepaejudice to the defendant possible
caused by the presence of the support dog durengitimess’s testimony....it may be
possible to have the support do lie on the flo@rnke witness, entirely out of the jurors’
view. If not, the support dog should be positioniégdpssible, so its presence is not
significantly distracting to the jurors. Furthermapwhenever the support dog’s presence
becomes known, or is likely to become known, itegaily will be the preferred practice
for the court to give an appropriate admonishmelté jury to avoid, or at least
minimize, any potential prejudice to the defendéat.at pp. 1517-1518)

This bill declares that it intends to codify thdding in Chenault.
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4. Argument in Support
The Sacramento District Attorney’s Office stat@ssupport:

Here in Sacramento County, my office has a facididg who is available to
comfort vulnerable witnesses, both adult and cailgdwhile they are interviewed
by attorneys and victim advocates. Currently, ag Reggie is permitted to
accompany the witness to the courthouse and hasdtlesved to be present
while a witness testifies. However, not all cousiiie California allow such
facility dogs into their respective courthouse.

When a child or other vulnerable witness is subpedrto come to court, they
often experience fear, anxiety and nervousnessyiBé@gs a calming effect upon
such witnesses and has helped make the courtroperierce less traumatic.

Statutory authority governing the use of facilitygs for child witnesses and other
vulnerable victims is essential to ensure all thoseeed, regardless of location
have access to a facility dog when available.

5. Argument in Opposition
The California Public Defenders Association staitespposition:

Existing law authorizes a prosecuting witness ieceped cases to have up to 2
persons of his or her own choosing for supporeatareliminary hearing and at
trial, or at a juvenile court proceeding, during tlstimony of the prosecuting
witness, as specified. This bill would authorizesh witnesses, as well as certain
child witnesses, to be accompanied by a dog, wameroviding emotional
support, while testifying.

The 6" Amendment to the United States Constitution pteteree right of
unfettered confrontation of an accusation anditgal to obtaining a fair trial.
Bringing animals into the courtroom to “supporttmesses who are already
entitled to support persons will garner unnecessgmypathy for the witness and
substantially interfere with the confrontation ammdss examination rights. This
interference could easily bias any decision maksked with evaluating the
credibility and veracity of witnesses.

— END —



