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PURPOSE

The purpose of thishill isto require each law enforcement agency, crime lab, medical facility,
or any other facility that possesses sexual assault evidence kits to conduct an audit of all kits
in their possession and report the findings to the Department of Justice (DOJ), as specified

Existing law establishes the Sexual Assault Victims’ Bill ofjRis, which provides victims of
sexual assault the following rights:

1) To be informed whether or not a deoxyribonucleid dDNA) profile of the assailant was
obtained from the testing of forensic evidencehgirtcase;

2) To be informed whether or not the DNA profile oéthssailant that was developed from
forensic evidence has been entered into the DOal Bantk of case evidence; and

3) To be informed about a match occurring betweerbiNa profile of the assailant, as it was
developed from forensic evidence testing, and a [Pi#Aile contained in the DOJ’s
Convicted Offender DNA Data Base, provided thapinfing the victim would not impede
or compromise an ongoing conviction. (Penal Co68&(c)(2).)

Existing law requires an adult arrested for or charged witbl@nfy and a juvenile adjudicated for
a felony to submit DNA samples. (Penal Code §)296.

Existing law requires law enforcement officers or medical ptevs to provide a sexual assault
victim with a card, as developed by the applicabdal law enforcement agency, which
comprehensibly explains the victim’s rights. (Pe@Galle § 680.2.)

Existing law encourages law enforcement agencies to submiakagsault forensic evidence
within 20 days of booking it into evidence, or siablish a rapid DNA turnaround program
which would ensure that sexual assault evidendeatet at a medical facility goes directly to a
crime lab within 5 days. (Penal Code § 680 (b)(7)(A

Existing law encourages a crime lab, upon receiving sexuallissadence, to process such
evidence and upload it into CODIS no later than d2¢s after receiving it, or to transmit such
evidence to another crime lab within 20 days oénang it. (Penal Code 8§ 680 (b)(7)(B).)

Existing law requires law enforcement agencies to report in&ion regarding rape kit
evidence, within 120 days of the collection of Kigto the DOJ’s Sexual Assault Forensic
Evidence Tracking (SAFE-T) database. Specifiesitffarmation shall include, among other
things:

1) If biological evidence samples were submitted RNA laboratory for analysis;

2) If a probative DNA profile was generated; and,

3) If evidence was not submitted, the reasons fosabmitting the kit for processing. (Penal
Code § 680.3 (a).)
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Existing law provides that, if a public DNA laboratory does pobcess a sexual assault kit
within 120 days, it must explain the reasons fergtatus in the SAFE-T database, as specified.
(Penal Code § 680.3 (b).)

Existing law states that a law enforcement agency shall giueten of a specified sexual assault
offense written notification if the agency intertdsdiscard a sexual assault kit. Law enforcement
agencies are prohibited from discarding forensidenwce from unsolved sexual assault cases for
20 years, or if the victim was under 18 at the tohéhe offense, before the victim’s 40th
birthday. (Penal Code § 680 (e).)

Existing law provides that a victim must be given written noéfion at least 60 days prior to the
forensic evidence being discarded. (Penal CodeDg %3

Existing law requires the DOJ, in consultation with law enfone&t agencies and crime victims
groups, to establish a process to inform victimsenfual assault regarding the location and
information about their sexual assault kits upanictim making an inquiry. (Penal Code 8
680.1.)
Existing law states, notwithstanding any other limitation afdidescribed, prosecution for a
specified felony sex offense shall be commenceliwitO years after the commission of the
offense. (Penal Code § 801.1 (b).)
Existing law states that, six months prior to the applicala¢use of limitations ending, a law
enforcement agency that has not analyzed DNA ee®larust inform the sexual assault victim
that the statute of limitations deadline is goiog@hd. (Penal Code § 680 (d).)
Thisbill provides that each law enforcement agency, craberhedical facility, or other facility
that receives or stores sexual assault kit evidemest conduct an audit of all untested kits in
their possession and, by July 1, 2019, reportedx®J all of the following:
1) The total number of untested kits in their possassi
2) For each kit reported, the following informatiors, @pplicable:

a) Whether or not the assault had been reporteddw &hforcement agency.

b) The date the kit was collected.

c) The date a law enforcement agency had picked thekior each agency which has
taken custody of the kit.

d) The date the kit was delivered to a crime lab.
e) The reason a kit has not been tested, if applicable

This bill requires the DOJ to submit a report to the Letiistasummarizing the above
information by July 1, 2020.
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COMMENTS

1. Need for This Bill

According to the author:

In recent years, the federal government identifieddreds of thousands of rape
kits that have gone unanalyzed, commonly refemeaktthe “rape kit backlog.”
Because most jurisdictions do not have systemsdoking or counting rape Kkits,
we do not know the total number.

In many cases, survivors of sexual assault expegiestraumatization when
undergoing the forensic evidence collection proc€&ks neglect of these kits with
no explanation why they were not analyzed simplysao the trauma ensured by
the survivors seeking justice.

In California, we know there is partial count ofrdaacklog with a minimum of
over 13,00 kits- but we don’t know how long theylween sitting on the shelf, or if
there were or were not legitimate reasons why thene not tested. To get at the
crux of the backlog problem, we need to know howmyriits are sitting untested
on shelves across the state.

Last year, the legislature passed an Governor Bagmed AB 41 (Chiu) which
requires local agencies to track all rape kitsemtéld from survivors on or after
January 1, 2018.

While this was an important step moving forwareréhis still an unmown number
of existing untested kits sitting on shelves actbssstate.

Additionally, in 2014, the federal government cegbhthe Sexual Assault Kit
Initiative (SAK), a Department of Justice progrdmattprovides local communities
with the resources to test backlogged kits in thelice storage facilities.
Congress has thus far approved $131 million far timique program, and the
FY18 budget includes an additional $5 million.

There is ample federal funding available to addbesklogged kits. To apply for
those funds, local jurisdictions should know thenber of kits they have sitting on
their shelves.

AB 3118 would require all agencies and facilitieattreceive, maintain, store, or
preserve sexual assault evidence kits to conduatidit of all kits in their
possession and report the data to DOJ. DOJ woaldlik required to prepare and
submit a report on the submitted data to the latyisé.

2. Unsubmitted Sexual Assault Kits

California law does not require any agency to sesdxual assault kit to a crime lab, although
recently, legislation has been enacted that engesrauch transfers. (Penal Code § 680
(b)(7)(A).) The California Legislature has recerglyacted a statute requiring law enforcement
agencies to submit information regarding sexuaasgits into the state Department of
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Justice’s Sexual Assault Forensic Evidence TrackB8®E-T) database. Such information
includes: if forensic evidence samples were seatdome lab, whether such evidence generated
a probative DNA profile, and, if forensic evidengas not submitted to a crime lab, the
reason(s) for not submitting the kit for processifiRgnal Code, 8§ 680.3 (a).) However, that
statute is not retroactive and does not coverdgatiered prior to the law becoming operative.

There are a number of reasons why law enforcemehoaties do not submit a kit to a crime

lab. A reason might be the fact that the issue haase been consent rather than not knowing the
identity of the suspect, or that the charges migivie been dropped, or a guilty plea entered.
(U.S. DOJ’s National Institute of Justice. (201Mhe Road Ahead: Unanalyzed Evidencein

Sexual Assault Cases. <https://www.ncjrs.gov/pdffiles1/nij/233279.pefApr. 5, 2018].) A

victim may also request that the kit not be suledito law enforcement.

A 2014 report by the California State Auditor fouthat law enforcement agencies rarely
document reasons for not analyzing sexual assadkmce kits. (California State Auditor.
(2014)Sexual Assault Evidence Kits. <https://www.bsa.ca.gov/pdfs/reports/2014-10dpr.

5, 2018].) Specifically, the report found that {i§}5 cases . . . reviewed in which investigators at
the three agencies we visited did not request arldtysis, the investigators rarely documented
their decisions. As a result, we often could ndeduaine with certainty why investigators

decided that kit analysis was not needed.”

Upon a more in-depth review of the individual casks report found that analysis of the kits
would not have been likely to further the investiigga of those cases. The “decisions not to
request sexual assault evidence kit analysis imttigidual cases we reviewed appeared
reasonable because kit analysis would be unlikefurther the investigation of those cases. We
reviewed specific cases at each agency in whiocbsimnyators did not request analysis. Our
review included 15 cases from each of the three@gs we visited with offenses that occurred
from 2011 through 2013, for a total of 45 caseshbse cases, we did not identify any negative
effects on the investigations as a result of densnot to request analysis. We based our
conclusions on the circumstances present in theithal cases we reviewed, as documented in
the files for the 45 cases and as discussed watimtrestigative supervisors.I')

Although the audit found the explanations for ndirsitting the sexual assault kits as
reasonable, testing those kits may have identdféezhders who had committed another crime
for which they were never previously identified.eTHational Institute of Justice funded Detroit,
Michigan and Houston, Texas to test their unsulehisexual assault kits. The results revealed
that testing unsubmitted kits can lead to convgchandreds to thousands of serial offenders;
such testing identified over 400 serial rapistBatroit alone. (National Institute of Justice.
(2016).National Sexual Assault Kit Initiative (SAKI): FY 2017 Competitive Grant

Announcement. <https://www.bja.gov/funding/SAKI17.pe[Apr. 5, 2018].)

California, which passed Proposition 69 in 2004urees all persons arrested or charged of a
felony to submit DNA samples and thus testing aested kit may result in a match. (Penal
Code § 296) However, for cases where a kit igdesied because a person is in custody or
convicted for the offense, under Proposition 69 geson’s DNA will already have been
collected and submitted a DNA sample to the daté Isa matches to other offenses where the
kit was tested could be connected through that Eamp
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3. Data on untested kit

This bill would collect data on untested kits. laythis information will help determine what
the reason for untested kits is as well as whardifig should be directed to address any
backlog. Why a kit has not been tested is vemvaatt in this discussion. A kit that has not
been tested because the victim has opted not se@ute or where the suspect is in known is
very different than a kit that has not been testeatimely manner because of a shortage of lab
resources or other issue. This bill should givéhas information.

4. Author's Amendments to be Offered in Committee

In some response to some concerns raised aboaggdnformation on kits when the victim has
chosen not to prosecute the author is taking theWwong amendments:

a) Each law enforcement agency, medical facilityne laboratory, and any other
facility that receives, maintains, stores, or presg sexual assault evidence kits
shall conduct an audit of all untested sexual dskdsi in their possession and
shall, no later than July 1, 2019, submit a repmthe Department of Justice
containing the following information:

(1) The total number aintested sexual assault kits in their possession.

(2) For each kit, the following information:

(A) Whether or not the assault was reported tasnedlaforcement agency.

(B) For kitswhere the victim has expressed an interest in pursuing

prosecution, the following dates, as applicable:

(i) The date the kit was collected.

(i1) The date the kit was picked up by a law enforcdaragency, for each law
enforcement agency that has taken custody of the ki

(iif) The date the kit was delivered to a crime labayato

(iv) The reason the kit has not been tested, if agiplec

(C) For kits where the victim has chosen not to pigue prosecution at the time
of the audit, only the number of kits need be disoked.

(b) The Department of Justice shall, no later thay 1, 2020, prepare and submit
a report to the Legislature summarizing the infararareceived pursuant to
subdivision (a).

(c) The report required by subdivision (b) shallsbémitted in compliance with
Section 9795 of the Government Code.

(d) Pursuant to Section 10231.5 of the GovernmeualeCthis section is repealed
on July 1, 2024.

5. Argument in Support
According to the Alameda County District Attorney:

In my own county, several years back | embarkethertask of identifying all
untested SAKs. We discovered that 1,900 untestd€isSitting in police evidence
rooms. Today, there are no untested SAKSs, incluthedl,900. Many of those
SAKSs produced a DNA profile linked to the perpatravhich has now been
uploaded into the California database and CODIS.
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Clearly, this was not just an Alameda County issNationally, it has been
estimated that as many as 500,000 SAKs were udtesteng in police evidence
rooms across the country. | am proud to have betrumental in securing more
than $180 million in federal dollars, includingtime current budget, for law
enforcement across the country to test those puskiantested SAKs. However,
the first step to determining the number of un@8AKs is to conduct an

inventory of SAKs. California has never conductadaadit. We cannot address the
problem if we don’'t know the extent of it.

Why test SAKs? Victim/Survivors consent to anustve post sexual assault
forensic examination. A sexual assault kit is caetgdd as part of the exam and any
potential forensic evidence, such as body fluithefperpetrator(s), is captured and
placed in the SAK for later scientific examinatidtiter undergoing this intrusive
examination, Victim/Survivors fully expect that tB&AKs will be tested. DNA is

an amazing forensic tool allowing law enforcemdimrough testing of the SAKs
across America, sexual assault crimes have beeadsahd offenders removed
from society. Serial offenders and serial crimeslaked. And, DNA has
exonerated those wrongfully convicted or identifisdwever, across California,
too many sexual assault survivors are not recei@qual access to justice.

6. Argument in Opposition

According to the California Association of CrimellBirectors:
On behalf of the California Association of Crimeblomatory Directors (CACLD), we
must respectfully continue to oppose Assembly Rill8, unless amended. This bill
mandates an audit to be submitted to the legigdiyithe Department of Justice (DOJ)

of untested kits, while collecting superfluous datach law enforcement agencies,
medical facilities, and forensic laboratories maymay not have.

-- END -



