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PURPOSE

The purpose of thishill isto allow the court to recall and resentence an inmate upon the
recommendation of the district attorney of the county in which a defendant was sentenced and
to create a procedure for inmates sentenced to lengthy terms to submit a request to the district
attorney for a recommendation for recall and resentencing.

Existing law provides that the court can recall the defendadigence within 120 days of the
defendant’s commitment, or at any time upon a renendation of the Secretary of the
Department of Corrections and Rehabilitation orBloard of Parole Hearings (for prison
sentences) or the county correctional administi@orjail sentences) and impose a new
sentence. (Pen. Code, 8§ 1170, subd. (d)(1).)

Existing law provides that when a sentencing enhancement sggsettifee possible terms, the
choice of the appropriate term shall rest withia sound discretion of the court. (Pen. Code, 8
1170.1(d).)
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Existing law allows a defendant who was a minor at the timertghe received a sentence of life
without the possibility of parole to petition thewt for a new sentence after completing 15
years imprisonment. (Pen. Code, § 1170, suba2)(@)(i).)

Existing law allows the Secretary of the Department of Coroastiand Rehabilitation or the
Board of Parole Hearings to make a recommendatidinet sentencing court that a defendant’s
sentenced be recalled and that he or she be gimew gentence for medical reasons. (Pen.
Code, § 1170, subd. (e)(1).)

This bill allows the district attorney of the county in whinithie defendant was sentenced to make
a recommendation to the court to recall the seetand commitment previously ordered and
resentence the defendant.

This bill allows a defendawho was sentenced for a term of 15 years or maexnaof life, or

life without the possibility of parole, and who Hasen incarcerated for no less than the lesser of
15 years or 50 percent of the term, may submheadistrict attorney of the county in which the
defendant was sentenced a request for a recomn@mttathe sentencing court for recall and
resentencing.

Thisbill provides that the request shall be in writing ahdll set forth the reasons why a
recommendation is warranted, including, but noitlchto, both of the following:

1) Evidence of the defendant’s behavior and discipjirnstory during incarceration
demonstrating the defendant’s rehabilitation andatestrating that the defendant
does not pose a threat to the public; and,

2) Evidence of activities that tend to indicate rehtiion or the potential for
rehabilitation, including, but not limited to, p@&ipation in, or completion of,
rehabilitative, educational, or vocational prograihthose programs have been
available at his or her classification level andility, using self-study for self-
improvement, or showing evidence of remorse.

This bill makes ineligible to submit a request for recomnadéiod for recall and resentencing a
defendant serving a sentence for murder in thedegree or any offense that requires sex
offender registration.

Thisbill clarifies that the provisions of this bill gramtslistrict attorney the discretion to

consider a request for a recommendation to prothetgeneral welfare; it does not impose upon

a district attorney any obligation to consider marg a request, nor does it create a right to dppea
the denial of a request.

COMMENTS
1. Need for this Bill
According to the author of this bill:

While public safety remains a key priority for @lalifornians, emerging research
suggests that we should revisit past policies thbngcessary to achieve the best
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public safety outcomes. A report published byumeversity of Chicago reveals
that longer prison sentences have marginal eftactecidivism. Research from
the Brennan Center for Justice found that prisoesees could be shortened by
25% across the board without causing a negatieeiedin public safety.

2. Jurisdiction and Existing Recall and Resentencing i®visions

As a general matter, a court typically loses judsdn over a sentence when the sentence begins.
(Dix v. Superior Court (1991) 53 Cal. 3d 442, 455.) Once the defendastideen committed on

a sentence pronounced by the court, the courtmgelohas the legal authority to increase,
reduce, or otherwise alter the defendant’s sente(idg

However, the Legislature has created limited stayuexceptions allowing a court to recall a
sentence and resentence the defendaditPén. Code, § 1170, subd. (d).) Specificallyhimit
120 days of commitment, the court has the abitityelsentence the defendant as if it had never
imposed sentence to begin with. (Pen. Code, §,1sui. (d)(1).) In addition, the Director of
the Corrections Department, and the Board of Pafekrings or the county correctional
administrator, can make a recommendation for regeitg at any timeld.) The court also has
authority to recall the sentence of terminallydéifendants. (Penal Code Section 1170, subd.
(e).) Finally, a defendant who was sentenced &ra bf life without the possibility of parole
prior to the age of eighteen may petition the céarecall his or her sentence in order to impose
a new one. (Pen. Code, 8§ 1170, subd. (d)(2)(A)(n).order to take advantage of this petition,
the defendant must first have served fifteen yetlss or her sentenceld()

This bill would add district attorneys to the laftpersons who may recommend recall of
resentencing to the court. Additionally, this bibuld provide the court with the jurisdiction to
resentence any defendant who received a senteriéeyafars or more after the defendant
completes one half of his or her sentence, or Absyef incarceration, whichever comes first.
In order to be resentenced, the defendant wowdttave to submit a letter to the district
attorney that sentenced him or her in order toivece recommendation for resentencing. The
request must include evidence that the defendarttia threat to the public and evidence that
tend to indicate rehabilitation or the potential fehabilitation.

3. Argument in Support
According to the Conference of California Bar Agations:

At times District Attorneys become aware of defaridawho, for one reason or
another, should have their sentences recalledesshtenced to a lesser term.
There presently is no mechanism for a District At&y to ask the court to recall
the sentence to fix the problem. AB 2942 wouldvpte this mechanism,
allowing the court to recall and resentence a difahupon the recommendation
of the district attorney of the county in which tthefendant was sentenced.

The list of people who can recommend recall ofeeing is very short: The
court itself, the secretary of the California Depsnt of Corrections and
Rehabilitation (CDCR) or Board of Parole HearinB®K). Nor is the process
automatic. The court must agree with the recommatemal, at which point it can
recall the sentence and commitment previously edland resentence the
defendant in the same manner as if he or she hgatemously been sentenced,
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provided the new sentence, if any, is no greatan the initial sentence. The
change proposed by AB 2942 provides increaseddssrand public protection.

A prison sentence can be recalled for any reagmnedly related to sentencing.
(Dix v. Superior Court (1991) 53 Cal.3d 442.) Twasons a court might want to
recall a sentence, identified in the statute, amitninate disparity of sentences
and to promote uniformity of sentencing. . . .

-- END —



