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PURPOSE

The purpose of thishill isto establish a Pardon and Commutation Panel to review, investigate,
and make recommendations to the Governor regarding pardon and commutation applications.

Existing law provides that the Governor may grant a reprieaeggn, or commutation, after a
sentence, except in cases of impeachment. (CabtCart. 5, 8 8(a).)

Existing law provides that the Governor’s power to grant aies; pardon, or commutation is
subject to application procedures provided by stat(Cal. Const., art. 5, § 8(a).)
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Existing law requires the Governor to report to the Legislatareach reprieve, pardon, or
commutation granted and provide the pertinent fantsreasons for the grant. (Cal. Const., art.
5, 8 8(a).)

Existing law prohibits the Governor from granting a pardon@nmutation to a person twice
convicted of a felony without a recommendation franteast four judges of the state Supreme
Court. (Cal. Const., art. 5, § 8(a).)

Existing law provides that the Board of Parole Hearings (BPldy meport to the Governor, from
time to time, the names of any and all personsisoped in any state prison who, in its
judgment, ought to have a commutation of sentente pardoned and set at liberty on account
of good conduct, or unusual term of sentence, proéimer cause, including evidence of intimate
partner battering and its effects. (Pen. Code&®L4subd. (a).)

Existing law provides that in the case of a person twice caeadiof felony, the application for
pardon or commutation of sentence shall be maaettiirto the Governor, who shall transmit all
papers and documents relied upon in support ofrandposition to the application to the BPH.
(Pen. Code, § 4802.)

Existing law provides that when an application is made to tbee@or for pardon or
commutation of sentence, or when an applicatiorbleas referred to the BPH, the Governor or
the board may require the judge of the court befdrieh the conviction was had, or the district
attorney by whom the action was prosecuted, taghrthe Governor or the board, without
delay, with a summarized statement of the factggu@n the trial, and of any other facts having
reference to the propriety of granting or refussagd application, together with his or her
recommendation for or against the granting of tmeesand his or her reason for such
recommendation. (Pen. Code, § 4803.)

Existing law provides that at least 10 days before the Goveaatsrupon an application for a
pardon, written notice of the intention to applgrdfor, signed by the person applying, must be
served upon the district attorney of the countymetibe conviction was had, and proof, by
affidavit, of the service must be presented toGlogernor. (Pen. Code, § 4804.)

Existing law provides that at least 10 days before the Goveaatsrupon an application for a
commutation of sentence, written notice of thentitan to apply therefor, signed by the person
applying, shall be served upon the district attgrokthe county where the conviction was had,
and proof, by affidavit, of the service shall beggnted to the Governor. Provides that the
district attorney may submit a written recommenalato the Governor for or against
commutation of sentence. Requires the districriagly to make reasonable efforts to notify the
victim or victims of the crime or crimes relatedtbe application and the victims’ families who
may also submit a recommendation to the Goverrrasrfagainst commutation of sentence.
(Pen. Code, § 4805.)

Existing law requires at the beginning of every regular sessfdhe Legislature, the Governor

to file a written report with the Legislature thiatludes each application that was granted for
each case of reprieve, pardon, or commutation &y3bwvernor, or his or her predecessor in
office, during the immediately preceding regulasssen of the Legislature, stating the name of
the person convicted, the crime of which the persas convicted, the sentence and its date, the
date of the reprieve, pardon, or commutation, &ed¢ason for granting the reprieve, pardon, or
commutation. (Pen. Code, § 4807, subd. (a).)
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Existing law provides that the BPH will be granted powers amiied pertaining to pardons and
commutations. (Pen. Code, § 4810.)

Existing law provides that, upon request of the Governor, thel Bhall investigate and report on
all applications for reprieves, pardons, and conatmarh of sentence and shall make such
recommendations to the Governor with referenceetbas to it may seem advisable. Requires
the board to examine and consider all applicatsznseferred and all transcripts of judicial
proceedings and all affidavits or other documeuntsstted in connection therewith, and to have
power to employ assistants and take testimony @aeddamine witnesses under oath and to do
any and all things necessary to make a full andptet® investigation of and concerning all
applications referred to it. Members of the boand its administrative officer are, and each of
them is, hereby authorized to administer oathen(Eode, § 4812.)

Existing law requires that in the case of applications of pesswice convicted of a felony, the
BPH, after investigation, to transmit its writte@ecommendation upon such application to the
Governor, together with all papers filed in conimattvith the application. (Pen. Code, § 4813.)

Existing law prohibits an application that has not receivedammendation from the BPH
favorable to the applicant from being forwardedhi® Clerk/Executive Officer of the state
Supreme Court, unless the Governor, notwithstantiedact that the board has failed to make a
recommendation favorable to the applicant, espgaieders an application to the justices for
their recommendation. (Pen. Code, 8§ 4850.)

Existing law requires that in all cases where the BPH has rmadeommendation favorable to
the applicant and in those cases referred by the@or, notwithstanding an adverse
recommendation, the application, together witlpajpers and documents relied upon in support
of and in opposition to the application, includimgson records and recommendation of the
Board of Prison Terms, be forwarded to the Clerkfsive Officer of the state Supreme Court
for consideration of the justices. (Pen. Code8%14)

Existing law requires, if a majority of the justices recommémat clemency be granted, the
Clerk/Executive Officer of the state Supreme Cooitransmit the application, together with all
papers and documents filed in the case, to the l@okeotherwise the documents shall remain in
the files of the court. (Pen. Code, § 4852.)

Existing law provides that a person convicted of a felony veheammitted to a state prison or
other institution or agency, including commitmemttcounty jail pursuant to Section 1170(h),
may file a petition for a certificate of rehabititan and pardon pursuant to the provisions of this
chapter. (Pen. Code, § 4852.01, subd. (a).)

Existing law provides that the period of rehabilitation comnmesnapon the discharge of the
petitioner from custody due to his or her completd the term to which he or she was
sentenced or upon his or her release on parolegfEmsse community supervision, mandatory
supervision, or probation, whichever is soonemnvieles that the period of rehabilitation shall
constitute five years’ residence in this states@no additional period of time as specified based
on the offense. (Pen. Code, § 4852.03, subd.)(&3})
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Existing law authorizes the trial court hearing the applicatarthe certificate of rehabilitation

to, if the defendant was ordered to serve conseesgntences, order that the statutory period of
rehabilitation be extended for an additional pexbtime which when combined with the time
already served will not exceed the period presdripestatute for the sum of the maximum
penalties for all the crimes. (Pen. Code, 8 4850bd. (a)(4).)

Existing law provides that unless and until the period of rdlaton required has passed, the
petitioner is ineligible to file his or her petitidor a certificate of rehabilitation with the cour
Provides that a certificate of rehabilitation tisaissued and under which the petitioner has not
fulfilled the specified requirements is void. (P€wode, § 4852.03, subd. (b).)

Existing law provides that the person shall live an honestugmiht life, shall conduct himself
or herself with sobriety and industry, shall exhdégood moral character, and shall conform to
and obey the laws of the land. (Pen. Code, 8§ 486Q.

Existing law provides that after the expiration of the minimperiod of rehabilitation applicable
to him or her and after the termination of parpl@bation, postrelease supervision, or
mandatory supervision, a person who has complidid tve specified requirements may file in
the superior court of the county in which he or gten resides a petition for ascertainment and
declaration of the fact of his or her rehabilitatend of matters incident thereto, and for a
certificate of rehabilitation under this chapt&@rovides that a petition shall not be filed untila
unless the petitioner has continuously residetiimdtate, after leaving prison or jail, for a
period of not less than five years immediately po#cg the date of filing the petition. (Pen.
Code, § 4852.06.)

Existing law requires the petitioner to give notice of thenfijiof the petition to the district
attorney of the county in which the petition i@l to the district attorney of each county in
which the petitioner was convicted of a felony ba@rime the accusatory pleading of which
was dismissed pursuant to Section 1203.4, ancetGthvernor’s office, together with notice of
the time of the hearing of the petition, at leastays prior to the date set for such hearing.
(Pen. Code, § 4852.07.)

Existing law provides that during the proceedings upon thdipetithe petitioner may be
represented by counsel of his or her own selectinovides that if the petitioner does not have
counsel, he or she shall be represented by thécpddfiender, if there is one in the county, and if
there is none, by the adult probation officer @& tounty, or if in the opinion of the court the
petitioner needs counsel, the court shall assign®el to represent him or her. (Pen. Code, §
4852.08.)

Existing law provides that the court in which the petitioniied may require testimony as it
deems necessary, and the production, for the uhee aourt and without expense of any kind to
the petitioner, of all records and reports relatmghe petitioner and the crime of which he or
she was convicted, including the following:

1) The record of the trial;

2) The report of the probation officer, if any;
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3) The records of the prison, jail, detention facijlity other penal institution from which the
petitioner has been released showing his or hetuwrduring the time he or she was there,
including the records of the penal institutionl,jar agency doctor and psychiatrist;

4) The records of the parole officer concerning thitipeer if the petitioner was released on
parole, records of the probation officer concerritmg petitioner if the petitioner was released
on postrelease community supervision or mandatgogivision, or the records of the
Department of Corrections and Rehabilitation, Dasisof Juvenile Facilities concerning the
petitioner if the petitioner had been committedhtat authority; and,

5) The written reports or records of any other lanoecément agency concerning the conduct
of the petitioner since the petitioner’s releasgumbation, parole, postrelease community
supervision, or mandatory supervision, or disché&mgy® custody. (Pen. Code, § 4852.1,
subd. (a).)

Existing law requires a peace officer to report to the coyrureceiving a request, all known
violations of law committed by the petitioner. fdes that upon receiving satisfactory proof of
a violation the court may deny the petition ancedaine a new period of rehabilitation not to
exceed the original period of rehabilitation foe tame crime. Authorizes the court, in that
event, before granting the petition, to requirepbationer to fulfill all the requirements
provided to be fulfilled before the granting of ttertificate under the original petition. (Pen.
Code, § 4852.11))

Existing law authorizes the court, upon the filing of the aggtiion for petition of rehabilitation,

to request from the district attorney an investgabf the residence of the petitioner, the
criminal record of the petitioner as shown by theards of the Department of Justice (DOJ), any
representation made to the court by the applichatconduct of the petitioner during the period
of rehabilitation, and any other information theidadeems necessary in making its
determination. Requires the district attorney,upsquest of the court, to provide the court with
a full and complete report of the investigatioBen. Code, § 4852.12, subd. (a).)

Existing law authorizes, except as otherwise provided, thet¢oumake an order declaring that
the petitioner has been rehabilitated, and recordimgrthat the Governor grant a full pardon to
the petitioner, if after hearing, the court fintlattthe petitioner has demonstrated by his or her
course of conduct his or her rehabilitation anddniker fitness to exercise all of the civil and
political rights of citizenship. Requires this erdo be filed with the clerk of the court, ando®
known as a certificate of rehabilitation. (Pend€o8 4852.13, subd. (a).)

Existing law requires the clerk of the court to immediatelynsmit certified copies of the
certificate of rehabilitation to the Governor, bkeetBPH and the DOJ, and, in the case of persons
twice convicted of a felony, to the state Supremear€ (Pen. Code, § 4852.14.)

Existing law provides that nothing in the statutes pertainogardons shall be construed to
abridge or impair the power or authority conferbgdaw on any officer, board, or tribunal to
revoke or suspend any right, privilege, or franeli any act or omission not involved in his or
her conviction, or to require the reinstatemerthefright or privilege to practice or carry on any
profession or occupation the practice or conduettith requires the possession or obtaining of
a license, permit, or certificate. (Pen. Code832415.)
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Existing law provides that the certified copy of a certificateehabilitation transmitted to the
Governor shall constitute an application for a pdrdon upon receipt of which the Governor
may, without any further investigation, issue adoarto the person named therein, except that,
pursuant to the state Constitution, the Governal siot grant a pardon to any person twice
convicted of felony, except upon the written recoamahation of a majority of the judges of the
Supreme Court. (Pen. Code, § 4852.16.)

Existing law requires that whenever a person is issued aicatéfof rehabilitation or granted a
pardon from the Governor, the fact be immediateported to the DOJ by the court, Governor,
officer, or governmental agency by whose officieti@n the certificate is issued or the pardon
granted. Requires the DOJ to immediately recoeddbts so reported on the former criminal
record of the person, and transmit those facts@d-ederal Bureau of Investigation. Provides
that when the criminal record is thereafter remgblig the DOJ, it shall also report the fact that
the person has received a certificate of rehatiditaor pardon, or both. (Pen. Code, 8§ 4852.17.)

Existing law provides that whenever a person is granted afdlunconditional pardon by the
Governor, based upon a certificate of rehabilitattbe pardon shall entitle the person to
exercise thereafter all civil and political righfscitizenship, including, but not limited to the
right to vote and the right to own, possess, arplany type of firearm that may lawfully be
owned and possessed by other citizens, excepthibaight shall not be restored if the person
was ever convicted of a felony involving the usaafangerous weapon. (Pen. Code, 8
4852.17.)

Existing law requires the BPH to furnish to the clerk of thpesior court of each county a set of
sample forms for a petition for certificate of rel@ation and pardon, a notice of filing of
petition for certificate of rehabilitation and pard and a certificate of rehabilitation. Requires
the clerk of the court to have a sufficient numdbiethese forms printed to meet the needs of the
people of the county, and shall make these formagablte at no charge to persons requesting
them. (Pen. Code, § 4852.18.)

Existing law requires that a person, prior to discharge oassen parole or postrelease
community supervision from a state prison or osttate penal institution or agency, or prior to
discharge or release on mandatory supervision E@ounty jail, be informed in writing by the
official in charge of the place of confinement bé&tperson’s right to petition for, and of the
procedure for filing the petition for and obtainjregcertificate of rehabilitation and pardon
pursuant to this chapter. (Pen. Code, § 485248#4d. (a).)

Existing law requires that prior to dismissal of the accusapdeading pursuant to Section
1203.4, the defendant be informed in writing by ¢lexk of the court dismissing the accusatory
pleading of the defendant’s right, if any, to petitfor, and of the procedure for filing a petition
for and obtaining, a certificate of rehabilitatiand pardon. (Pen. Code, § 4852.021, subd. (b).)

This bill provides that the Pardon and Commutation Pankleylace the BPH with respect to
duties related to reprieves, pardons, and comnoutsti

Thisbill provides that, upon request from the Governorptreel will investigate and report on
all applications for reprieves, pardons, and conatmn of sentence and shall make such
recommendations to the Governor with referenceetbeas to it may seem advisable.
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This bill provides that the panel will consist of five corssioners appointed by the Governor to
a maximum of two four-year terms.

Thisbill provides that a majority of commissioners will@hatine the recommendation to the
Governor on an application for pardon or commutatind requires the panel’s
recommendations to be accompanied by reasons gt@hakions.

This bill requires the commissioners to have expertise gperience in community-based
reentry, community-based risk assessment issudsiranigration law.

Thisbill requires the panel to meet once a month to reggications and issue
recommendations to the Governor.

Thisbill requires the panel issue a recommendation ong@itaion within one year of
submission, or within three months if there is samgent need for the for the pardon, including,
but not limited to, a pending deportation ordedeportation proceeding.

Thisbill requires the panel to review an application fpaedon or commutation as soon as
reasonably possible when the applicant has a pgumigiportation order or deportation
proceeding; also requires that the panel providgicetion to applicants regarding when the
panel receives the application, when it begingvestigate the application, and when the panel
has issued its recommendation to the Governor.

Thisbill requires the Governor to make the applicatiorpfodon available for submission on
the Governor’s Office website and requires the Goweto promptly forward all applications for
a direct part to the panel for investigation ancbremendation.

Thisbill allows the Governor to grant an application f@aadon without forwarding it to the
panel if the application is supported by a cewiiecof rehabilitation.

This bill makes it unlawful for any employer to considestualbute, or disseminate information
about a conviction for which a person has receavédl pardon or been issued a certificate of
rehabilitation.

Thisbill permits a person to file a petition for a cergtie of rehabilitation in the county in which
he or she was convicted of a felony, or had ansatouy pleading dismissed.

This bill replaces the BPH with the Pardon and Commutatioelga various statutes pertaining
to the procedures for pardon and commutation agipdias, including those applications by
persons twice convicted of a felony.
COMMENTS
1. Need for ThisBill
According to the author:
In California, individuals who were convicted o€ame may apply for a

gubernatorial pardon or commutation if they havendestrated exemplary
behavior. A pardon restores specified rights pleaiple lose when convicted of a
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felony, such as the ability to obtain a professidisanse. The pardon also allows
for immigrants to reopen their deportation case.

Currently, the Governor forwards applications fargons and commutations to
the Board of Parole to review and make recommenwsiti The Governor has the
authority to grant pardons and commutations and.éugslature can establish the
pardon application process.

Although those convicted of crimes may spend yearabilitating themselves
into productive and law-abiding residents, immigsaare faced with the risk of
being sent back to countries where they have bitleo ties. Due to the sharp
increase in immigration enforcement arrests, ortb@primary reasons people
have been seeking pardons is to obtain potentiaf feom deportation. Pardons
are one of the only available avenues of relieifamigrants facing deportation.
Governor Brown recently issued several pardonmtaigrants facing imminent
deportation.

Since the tough on crime policies were enactetenl®90s, California
Governors have granted very few pardons. GovernawB has granted 1,115
pardons thus far in his third and fourth terms asd€enor. By contrast, from
1991 to 2010, three California Governors grantéatal of just 28 pardons.
Future Governors may not be as willing to grantipas, especially in their first
term. De-politicizing the pardon process for fet@overnors is needed to
continue Governor Brown'’s record on pardons.

There is also little transparency around the pamtogess. Individuals who
apply for pardons do not know if the request wagineed, if it is being reviewed,
and if/when a decision will be made.

2. Background on the Pardon and Commutations Process

Clemency is an umbrella term that encompassesusantechanisms through which an executive
can remit the consequences of a crime. The execciemency power is found in Article 8 of
the California Constitution which provides that tAevernor may “grant a reprieve, pardon, and
commutation, after sentence, except in case ofactpment.” (Cal. Con., art. 5 8§ 8(a).) The
Merriam-Webster Dictionary defines a pardon as #@keusing of an offense without exacting a
penalty.” (https://www.merriam-webster.com/dic@owpardon.) A commutation of a sentence
is “a permanent reduction in degree or amount afghument.” (Way v. Superior Court (1977) 74
Cal. App. 3d 165, 176.)n providing background on the history and purpofexecutive
clemency in California, an American Bar Associataticle stated “the founders of the
California Consitution contemplated executive clemyeas a tool to correct both legislative and
judicial deficiencies.”
(https://www.americanbar.org/content/dam/aba/phbig/criminal_justice_section_newsletter/c
rimjust_cjmag_24 3 ridolfi.authcheckdam.pdf.)

Although the gubernatorial pardon power has beed sparingly in the recent past, this was not
always the case. Governors Edmund “Pat” Brown,d@RbReagan, Jerry Brown (during his first
term), and George Deukmijian each granting hundoégsrdons.
(http://www.latimes.com/politics/la-pol-ca-jerrydwn-christmas-pardons-20171223-
story.html.) That practice changed when Goverraie RVilson took office in 1991. Between
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1991 and 2010, only 28 pardons were granted.
(https://www.mercurynews.com/2016/12/30/jerry-brelas-pardoned-more-felons-than-any-
governor-in-recent-state-history/.)

Governor Brown’s has taken a different approadhéopardon process and has granted over
1,000 pardons and 51 commutations since 201 1p:{lttvw.latimes.com/politics/la-pol-ca-
jerry-brown-christmas-pardons-20171223-story.htriNgtably, the first commutation during
Governor Brown’s current administration was graritedecember 2016.
(https://www.gov.ca.gov/2016/12/23/news19634/.)e Thrrent Governor’s approach to pardons
has received substantial coverage in the pre&&e hftp://www.latimes.com/politics/la-pol-ca-
jerry-brown-christmas-pardons-20171223-story.html.)

The Penal Code provides detailed processes foyiaggor a pardon as well as the duties of the
various government entities that have a role inprelons process, including the BPG,
Governor’s Office, courts, and the DOJ. (Pen. C88e4800-4854.) A person who lives in
California must petition the superior court in treunty of residence for a certificate of
rehabilitation in order to apply for a pardon.tHé person receives a certificate of rehabilitgtion
it is sent to the Governor’s Office and serveshasapplication for a pardon. Individuals who
live outside of California must complete a pardpplecation and submit it to the Governor’s
Office. The Governor’s website currently contaimstructions for how to apply for a pardon or
commutation as well as a downloadable applicatdpeyin the process.
(https://www.gov.ca.gov/pardons-and-commutation§/gme of the bill's proponents shared
anecdotal evidence with this committee that theessg of individuals petitioning for a

certificate of rehabilitation has varied based o dounty where the person has filed the petition
rather than on the merits.

3. What ThisBill Does

This bill has several components. First, this dndates a new entity to take over the duties
currently delegated to the BPH. Specifically, liieestablishes the Pardons and Commutations
Panel to review and investigate pardon and comiouatapplications. The panel would consist
of five gubernatorial appointees with specified extgge who would review clemency
applications and make recommendations to the Govevithin specified timelines. Second, the
bill prohibits an employer from considering, dibtrting, or disseminating information about a
conviction for which a person has received a falidon or been issued a certificate of
rehabilitation. Third, the bill permits a persanfile a petition for a certificate of rehabilitati

in the county in which he or she was convicted f#lany, or had an accusatory pleading
dismissed, rather than limiting the person to djlthe petition in the county where the person
resides. Finally, this bill requires the Govertmmake the application for pardon available for
submission on the Governor’s Office website.

One of the primary purposes of this bill is to ¢eea more streamlined and expedited application
review process in light of the potentially sign#it consequences of receiving a pardon,
particularly in the immigrant context. To that etitk bill establishes various timelines by which
the panel must review and make a recommendati@n@pplication for clemency to the
Governor.

Given that the panel is made up of gubernatoripbayees, the committee may wish to consider
making those panel members subject to Senate owatfon.
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4. Argument in Support
The California Public Defenders Association writes:

AB 2845 will help rehabilitated former felons, wieohabilitation has been
recognized by the court, after considering a protets investigation, to fully
reintegrate back into free society. It will progithat employers (with five or
more employees), when conducting a conviction hydbackground check in
connection with a job application, cannot consalepnviction for which the
person has received a certificate of rehabilitatiBmployers already cannot
consider a conviction that has been sealed, dischigxpunged, or statutorily
eradicated. It is appropriate, and in the inteoégtublic safety, to add certificates
of rehabilitation to that list.

AB 2845 will also create a Pardon and CommutatiangPto review, investigate,
and make recommendations regarding pardon and ctatioruapplications to

the Governor....They will have adequate time to abespardon applications, but
not so much time that applications languish. Tilsfurther public safety by
helping those who deserve a full pardon to achanefairly.

- END -



