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PURPOSE

The purpose of thishill isto eliminate the requirement that a judge take the oath over the
telephone when an officer makes an application for a search warrant or arrest warrant by fax,
email, or computer server and to instead require an officer to sign a declaration in support of
search or arrest warrant under penalty of perjury.

Existing law states a declaration of probable cause for agestde by a peace officer, as
specified, the judge, if, and only if, satisfiedrr the declaration that there exists probable cause
that the offense described in the declaration leas ltommitted and that the defendant described
therein has committed the offense, shall issuersanwbof probable cause for the arrest of the
defendant. (Pen. Code, § 817, subd. (a)(1).)

Existing law specifies that the declaration in support of tlzerant of probable cause for arrest
shall be a sworn statement made in writing. (Raue, § 817, subd. (b).)

Existing law provides that as an alternative to the writtedatation, the judge may take an oral
statement under oath under one of the followingldans:

1) The oath shall be taken under penalty of perjud/racorded and transcribed. The
transcribed statement shall be deemed to be thardean for the purposes of this section.
The recording of the sworn oral statement andrdnestribed statement shall be certified by
the magistrate receiving it and shall be filed with clerk of the court. In the alternative, the
sworn oral statement may be recorded by a certifteat reporter who shall certify the
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transcript of the statement, after which the magistreceiving it shall certify the transcript,
which shall be filed with the clerk of the court; o

2) The oath is made using telephone and facsimilestnggsion equipment, or made using
telephone and electronic mail, or telephone andpeden server, under all of the following
conditions:

a)

b)

d)

The oath is made during a telephone conversatitmtive magistrate, after which the
declarant shall sign his or her declaration in suppf the warrant of probable cause
for arrest. The proposed warrant and all suppgdieclarations and attachments
shall then be transmitted to the magistrate utijZacsimile transmission equipment,
electronic mail, or computer server;

The magistrate shall confirm with the declarantréeeipt of the warrant and the
supporting declarations and attachments. The tnatgsshall verify that all the
pages sent have been received, that all pagesgibéel, and that the declarant’s
signature, digital signature, or electronic signats acknowledged as genuine; and,

If the magistrate decides to issue the warrantrishe shall:

i. Cause the warrant, supporting declarations, aadlatients to be
subsequently printed if those documents are reddiyeelectronic mail or
computer server;

ii. Sign the warrant. The magistrate’s signature neayntihe form of a digital
signature or electronic signature if electroniclmaicomputer server is used
for transmission to the magistrate;

iii. Note on the warrant the exact date and time ofsthigance of the warrant;

iv. Indicate on the warrant that the oath of the dedliawas administered orally
over the telephone; and,

v. The completed warrant, as signed by the magisshtdl be deemed to be the
original warrant.

The magistrate shall transmit via facsimile trarssioin equipment, electronic mail,
or computer server, the signed warrant to the datiavho shall telephonically
acknowledge its receipt. The magistrate shall telphonically authorize the
declarant to write the words “duplicate originali the copy of the completed
warrant transmitted to the declarant and this d@surshall be deemed to be a
duplicate original warrant. (Pen. Code, 8 817, std1)-(2).)

Existing law states that before issuing a warrant, the maggsinay examine under oath the
person seeking the warrant and any witness the@pensyy produce, take the written declaration
of the person or witness, and cause the persoiitioess to subscribe the declaration. (Pen.
Code, 8§ 817, subd. (d).)

Existing law specifies that before issuing a search warraatjutige may question under oath the
person seeking the warrant and any witnesses tserpenay produce, and shall take his or her
affidavit in writing. (Pen. Code, 8§ 1526, subd.)Xa



AB 2710 (Obernolte) Page3 of 6

Existing law allows the judge to take an oral statement in sttpyf a search warrant, under oath,
under one of the following conditions:

3) The oath shall be made under penalty of perjuryrandrded and transcribed. The
transcribed statement shall be deemed to be atawitifor a search warrant. In these cases,
the recording of the sworn oral statement andrénestribed statement shall be certified by
the magistrate receiving it and shall be filed with clerk of the court. In the alternative in
these cases, the sworn oral statement shall bedextby a certified court reporter and the
transcript of the statement shall be certifiedtmy teporter, after which the magistrate
receiving it shall certify the transcript which #Hze filed with the clerk of the court;

4) The oath is made using telephone and facsimiletnégsion equipment, telephone and
email, or telephone and computer server, as fotlows

a) The oath is made during a telephone conversatitimtive magistrate, after the affiant
has signed his or her affidavit in support of thelecation for the search warrant and
transmitted the proposed search warrant and gtistipg affidavits and documents
to the magistrate. The affiant’s signature maynbhe form of a digital signature or
electronic signature if email or computer servarsed for transmission to the
magistrate;

b) The magistrate shall confirm with the affiant tieeeipt of the search warrant and the
supporting affidavits and attachments. The maafistshall verify that all the pages
sent have been received, that all pages are legibtethat the affiant’s signature,
digital signature, or electronic signature is acklzalged as genuine; and,

c) If the magistrate decides to issue the search watna or she shall:

I. Sign the warrant. The magistrate’s signature ma Itiee form of a digital
signature or electronic signature if email or cotepserver is used for
transmission by the magistrate;

ii. Note on the warrant the exact date and time ofsthisance of the warrant;
and,

iii. Indicate on the warrant that the oath of the affimas administered orally
over the telephone. (Pen. Code, § 1526, subd. (a).)

Existing law requires the judge to transmit via facsimile trarssion equipment, email, or
computer server, the signed search warrant tofftaemta The completed search warrant, as
signed by the magistrate and received by the affsdall be deemed to be the original warrant.
(Pen. Code, § 1526, subd. (b)(2)(D).)

Thisbill eliminates the requirement that a judge take #tk over the telephone when an officer
makes an application for an arrest warrant or eckeaarrant by fax, email, or computer server.

Thisbill deletes the requirement that the judge confirnh Wie declarant the receipt of the
warrant and the supporting declarations and attaatsnwhen the application is made by fax,
email, or computer server.
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Thisbill requires if the declarant transmits the propossssawarrant or search warrant and all
affidavits and supporting documents to the magistuging facsimile transmission equipment,
email, or computer server, the declarant to sigieupenalty of perjury his or her declaration in
support of the warrant of probable cause for awesbr issuance of a search warrant and the
magistrate to verify that all the pages sent haanlreceived, that all the pages are legible, and
that the declarant’s signature, digital signatoreglectronic signature is genuine.

Thisbill states that the warrant, signed by the magisaradereceived by the declarant, shall be
deemed the original warrant.

This bill makes other conforming changes.

COMMENTS
1. Need for this Bill
According to the author of this bill:

This proposal would amend sections 817 and 1528da magistrates to issue arrest
and search warrants electronically without a tedepticonversation between the officer
and the magistrate by eliminating the requireméiinooral oath. This amendment is
intended to promote procedural efficiencies byastrining and modernizing the warrant
process.

The officer’s electronic signature under penaltyefjury on the affidavit or probable
cause declaration has the same legal effect agaheath. The primary difference is
that the formality of an oral oath before a judddsasome solemnity to the occasion that
might cause an officer to be more careful when geg the affidavit or probable cause
declaration. The committee reasoned that the lisrkdl not outweigh the costs of
retaining the oral oath requirement.

Although the telephonic conversation provides apoofunity for the magistrate to
guestion the officer to clarify any ambiguity irethffidavit or declaration, the
conversation is not recorded and would not be aglblesin support of the warrant. At
best, it might prompt the officer to revise andutasit the affidavit or probable cause
declaration. Yet, this proposal would not precltiie result; a magistrate would be free
to contact the officer with any questions or conser

The costs associated with telephonic conversabehseen officers and magistrates for
arrest and search warrants can be considerablegiaByp for courts in larger counties
that experience a greater volume of applicatidh& not uncommon for magistrates to
wait—often late in the night or early morning—ftetofficer to return their call because
the officer has been called away on another assghor is otherwise unavailable. The
affidavits and probable cause declarations foroffenses more commonly committed at
this hour, such as driving under the influence,fegguently submitted on a standardized
form containing check boxes, with the result tleatér ambiguities and questions arise.

Eliminating the requirement of an oral oath woulsbaalign electronic and paper
processes. The statutes currently do not requigga statement under oath if the officer
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submits written affidavits and probable cause datilans in paper form. (Pen. Code, 88§
817(b), 1526(a).) They do allow, but not requile magistrate to examine the person
seeking the warrant under oath. (ld., 88 817(8261a).) With advances in technology
and the public’s growing comfort with using techogy to conduct business, the
[Judicial Council Advisory] committee viewed it ae longer necessary to add
procedural hurdles to serve as a check on theretectprocess.

2. Applications for Arrest and Search Warrants

With the increasing use of technologies such aslemd the ability to electronically transmit
data, courts are increasing relying on such mediomsanage their documents. The Legislature
has passed a number of bills to provide the conaie latitude to handle applications for arrest
and search warrants by electronic means.

SB 1970 (Schiff) Chapter 692 in 1998 authorizedjaplication for a search warrant to be made
by electronic mail including that the affiant'srsigure in support of the affidavit for the warrant
can be made by digital signature. This was updat@@10 with AB 2505 (A. Strickland) to
allow a magistrate to return a search warrant bgtednic signature.

AB 1004 (Gray), Chapter 460, Statutes of 2013, iipechat the declaration in support of
probable cause for an arrest warrant may be bghelee and computer server and that the
signature may be an electronic signature.

AB 39 (Medina), Chapter 193, Statutes of 2015, ireguan affiant to first sign his or her
affidavit and send the proposed search warranafirsdipporting affidavits and attachments to
the magistrate, after which the affiant would malseor her oath during a telephone
conversation with the magistrate.

Existing law allows applications for search ancgearwarrants to be made by an officer in
person, or made by an officer remotely by meantetdphone and fax, telephone and electronic
mail, or telephone and computer serviéthe officer is using a remote application foramest
warrant, the judge is required to administer thié ¢@ the officer during a telephone
conversation after which the officer signs the deation in support of the warrant of probable
cause for arrest. The proposed arrest warranaksdpporting declarations and attachments are
then be transmitted to the judge using a fax maghatectronic mail, or computer server. The
judge is required to confirm with the officer thexeipt of the warrant and the supporting
declarations and attachments. The judge mustydt all the pages sent have been received,
that all pages are legible, and that the declasanfnature, digital signature, or electronic
signature is acknowledged as genuine. Once tlgejadnds the signed arrest warrant to the
officer by fax, email, or computer server, the odfi must acknowledge receipt of the arrest
warrant over the telephone.

The process for obtaining a search warrant bydeail, or computer server is similar, but has
some differences. When applying for a search waremotely, the oath is made during a
telephone conversation with the magistrate, afterafficer has signed his or her affidavit in
support of the application for the search warraiat ansmitted the proposed search warrant and
all supporting affidavits and documents to the pidé\fter the judge sends the signed search
warrant to the officer, there is no requirement tha officer acknowledge receipt of the warrant
over the telephone.
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This bill conforms the procedure required to see&st and search warrants by fax, email, or
computer server by requiring the declarant to sigger penalty of perjury his or her affidavit in
support of probable cause to support the warr@hts bill also makes the warrant signed by the
magistrate and received by the declarant the aiguarrant. This bill also eliminates the
current the requirement that a judge take the oath the telephone when an officer makes an
application for a search warrant or arrest warramtotely, but provides that the judge may
examine under oath the person seeking the warnah&ay witness the person may produce
before issuing the warrant.

3. Argument in Support
According to Judicial Council of California, theasysor of this bill:

Under current law, although the procedures setfiorsections 817 and 1526 are
similar, there are several differences resultingnfrecent amendments to section
1526 (AB 39. ch. 193, Stats. 2015). Whereas, @e@&1L7 currently requires
multiple telephonic conversations between the niggesand the officer, section
1526 requires only one. In addition, section 8do/ules the complete warrant,
as signed by the magistrate, is deemed the origiaatant and requires that the
magistrate authorize the officer to write “dupleatiginal’ on the copy of the
completed warrant. ($ 817(c)(2)(C)-(D).) Secti@26 instead provides that
“[tlhe completed search warrant, as signed by thgistrate and received by the
affiant, shall be deemed to be the original warfggt1526(b)(2)(D).) AB 2710
aligns section 817 with section 1526 by deemingithgant signed by the
magistrate and received by the officer as the waigivarrant an no longer
requiring the magistrate to print the warrant.

In addition, AB 2710 amends sections 817 and 1628low magistrates to issue
arrest and search warrants electronically withaelephonic conversation
between the officer and the magistrate by elimngathe requirement of an oral
oath, while retaining the written oath requiremender existing law. AB 2710
provides the magistrate with discretion to questeephonically the officer about
any concerns and to clarify any ambiguity in thigdakit or declaration. The
council believes this bill make the warrant proaedmore efficient because the
magistrate will no longer have to wait hours fag tfficer to return their phone
call.

-- END —



