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PURPOSE

The purpose of this bill is to clarify that a pers@ subsequent conviction for an offense that is
not a sexually violent offense committed while imetcustody of the California Department of
Corrections and Rehabilitation (CDCR) or the Deparént of State Hospitals (DSH) while
awaiting the resolution of a petition to have theqgon committed to the DSH as a Sexually
Violent Predator (SVP) does not change the jurigibe over the pending SVP petition, which
is the county in which the person was convictedioé sexually violent offense that resulted in
commitment to CDCR.

Existing law provides for the civil commitment for psychiatriecapsychological treatment of a
prison inmate found to be a SVP after the perserskaved his or her prison commitment.
(Welf. & Inst. Code, 8§ 6600, et seq.)

Existing law defines a "sexually violent predator” as "a penstw has been convicted of a
sexually violent offense against at least one micand who has a diagnosed mental disorder that
makes the person a danger to the health and sHfetliers in that it is likely that he or she will
engage in sexually violent criminal behavior." (¥W& Inst. Code, 8600, subd. (a)(1).)

Existing law permits a person committed as a SVP to be heldrfandeterminate term upon
commitment. (Welf. & Inst. Code, § 6604.1.)

Existing law requires that a person found to have been a SUR@nmitted to the Department
of State Hospitals (DSH) have a current examinadioihis or her mental condition made at least
yearly. The report shall include consideratioranhditional release to a less restrictive
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alternative or an unconditional release is in testlinterest of the person and also what
conditions can be imposed to adequately proteatahamunity.(Welf. & Inst. Code, § 6604.9.)

Existing law allows a SVP to seek conditional release withaihigorization of the DSH Director
when DSH determines that the person's conditiorsbathanged that he or she no longer meets
the SVP criteria, or when conditional release ithmperson's best interest and conditions to
adequately protect the public can be impogétklf. & Inst. Code, § 6607.)

Existing law allows a person committed as a SVP to petitiorcéorditional release or an
unconditional discharge any time after one yearomhmitment, notwithstanding the lack of
recommendation or concurrence by the Director ofiD8Velf. & Inst. Code, § 6608, subd. (a).)

Existing law provides that, if the court deems the conditiorase petition not frivolous, the
court is to give notice of the hearing date todtterney designated to represent the county of
commitment, the retained or appointed attorneyHercommitted person, and the Director of
State Hospitals at least 30 court days before ¢lagig date. (Welf. & Inst. Code, § 6608, subd.

(b).)

Existing law requires the court to first obtain the writtenaeenendation of the director of the

treatment facility before taking any action on gegition for conditional release if the petition

filed is made without the consent of the directbthe treatment facility. (Welf. & Inst. Code, 8
6608, subd. (c).)

Existing law provides that the court shall hold a hearing tieigheine whether the person
committed would be a danger to the health andysafetthers in that it is likely that he or she
will engage in sexually violent criminal behaviaredto his or her diagnosed mental disorder if
under supervision and treatment in the communityviBles that the attorney designated in the
county of commitment shall represent the statehrawe the committed person evaluated by
experts chosen by the state and that the comnpéesbn shall have the right to the appointment
of experts, if he or she so requests. (Welf. &.IGxide, 8 6608, subd. (e).)

Existing law requires the court to order the committed perdaogal with an appropriate forensic
conditional release program operated by the staiterfe year if the court at the hearing
determines that the committed person would not d@er to others due to his or her diagnosed
mental disorder while under supervision and treatrimethe community. Requires a substantial
portion of the state-operated forensic conditioeldase program to include outpatient
supervision and treatment. Provides that the aetains jurisdiction of the person throughout

the course of the program. (Welf. & Inst. Code 68&, subd. (e).)

Existing law provides that if the court denies the petitioplace the person in an appropriate
forensic conditional release program, the persoyp maafile a new application until one year has
elapsed from the date of the denial. (Welf. & Iitxbde, § 6608, subd. (h).)

Existing law allows, after a minimum of one year on conditioreéase, the committed person,
with or without the recommendation or concurrentcéhe Director of State Hospitals, to petition
the court for unconditional discharge, as specifigdelf. & Inst. Code, § 6608, subd. (k).)
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Thisbill provides that if the person who is the subjed¢hefpetition for commitment is

convicted of an offense that is not a sexuallyesbloffense while in the custody of the
Department of Corrections and Rehabilitation orStete Department of State Hospitals prior to
resolution of the commitment petition, the jurigaio for the petition for commitment would
remain with the county in which the person was etted of the offense for which he or she was
committed to the jurisdiction of the department.

Thisbill provides that if the person who is the subjedhefpetition for commitment is
convicted of a subsequent sexually violent offemkge in the custody of the Department of
Corrections and Rehabilitation or the State Depamtnof State Hospitals prior to the resolution
of the first commitment petition, the jurisdictiéor the subsequent petition for commitment
would be the county in which the subsequent sexwalent offense occurred.

COMMENTS
1. Need for This Bill
According to the author:

AB 2661 ensures that the jurisdiction for a petitior commitment of a Sexually
Violent Predator is in the county most appropriatelited to handle such a
petition.

Under Welfare & Institutions Code section 6601, wheperson has been
evaluated and determined to be an SVP, the jutiedifor a petition for
commitment is in the county in which the person Vaas convicted. If the SVP is
convicted of a new offense while in a state prispa state hospital, the county of
the most recent conviction will be the county inieththe prison or state hospital
is located. In most cases, this will not be thentpdrom which the SVP came,
which is most familiar with the person’s historydgpossesses the relevant
records.

As an example, if an SVP from Los Angeles Countg w@anvicted of a new
offense for conduct that occurred while in Coaliiggate Hospital, the
jurisdiction for purposes of an SVP commitment foati would be Fresno
County, where Coalinga is located.

Coalinga State Hospital is currently dealing wittagh of child pornography
cases. Since September 2016, the Fresno CountycDistorney’s Office has
filed child pornography charges against 18 patiesiihh more cases currently
being investigated. Under current law, Fresno @owould be inundated with
these inmates’ petitions for commitment, rathenttiee counties from which the
patients came.

AB 2661 clarifies that jurisdiction remains in tbeunty from which the SVP was
committed to the Department of Corrections and Riiketion (CDCR) or the
State Department of State Hospitals (DSH).
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The bill contains one exception to this rule, & BVP is convicted of a
subsequent sexually violent offense while in CDCB®S8H. In that case, it would
be appropriate for jurisdiction to shift to the neaunty.

2. SVP Law Generally

The Sexually Violent Predator Act (SVPA) establshe extended civil commitment scheme for
sex offenders who are about to be released frosoprbut are referred to the DSH for treatment
in a state hospital, because they have suffered &ronental illness which causes them to be a
danger to the safety of others.

The DSH uses specified criteria to determine whedhendividual qualifies for treatment as a
SVP. Under existing law, a person may be deenf®dRiif: (a) the defendant has committed
specified sex offenses against two or more victifimsthe defendant has a diagnosable mental
disorder that makes the person a danger to théhherad safety of others in that it is likely that
he or she will engage in sexually-violent crimibahavior; and, (3) two licensed psychiatrists or
psychologists concur in the diagnosis. If bothichkhevaluators find that the person meets the
criteria, the case is referred to the county disattorney who may file a petition for civil
commitment.

Once a petition has been filed, a judge holds bable cause hearing; and if probable cause if
found, the case proceeds to a trial at which thegmutor must prove to a jury beyond a
reasonable doubt that the offender meets the stgtatiteria. The state must prove "[1] a person
who has been convicted of a sexually violent oféeagainst [at least one] victim[] and [2] who
has a diagnosed mental disorder that [3] makepdhson a danger to the health and safety of
others in that it is likely that he or she will e in [predatory] sexually violent criminal
behavior." Cooley v. Superior Court (Martinez) (2002) 29 Cal.4th 228, 246.) If the prosecutor
meets this burden, the person then can be ciwligraitted to a DSH facility for treatment.

The DSH must conduct a yearly examination of a SWintal condition and submit an annual
report to the court. This annual review includesa&amination by a qualified expert. (Welf. &
Inst. Code, 8§ 6604.9.) In addition, DSH has angation to seek judicial review any time it
believes a person committed as a SVP no longersmigetcriteria, not just annually. (Welf. &
Inst. Code, § 6607.)

The SVPA was substantially amended by Propositi®('8ssica's Law"), which became
operative on November 7, 2006. Originally, a SVRoutment was for two years; but now,
under Jessica's Law, a person committed as a Sybeiaeld for an indeterminate term upon
commitment or until it is shown that the defendamionger poses a danger to others. (See
Peoplev. McKee (2010) 47 Cal.4th 1172, 1185-87.) Jessica's Law amended the SVPA to
make it more difficult for SVPs to petition for ksestrictive alternatives to commitment. These
changes have survived due process, ex post faapneore recently, equal protection
challenges. (Seleeople v. McKee, supra, 47 Cal.4th 1172 anideoplev. McKee (2012) 207
Cal.App.4th 1325.)

3. Obtaining Release From Commitment
A person committed as a SVP may petition the clmurtonditional release or unconditional

discharge after one year of commitment. (Welf. &lrCode, 8§ 6608, subd. (a).) The petition
can be filed with, or without, the concurrencelod Director of State Hospitals. The Director's
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concurrence or lack thereof makes a differenchenprocess used.

A SVP can, with the concurrence of the DirectoBtdte Hospitals, petition for unconditional
discharge if the patient "no longer meets the d&imof a SVP," or for conditional release.
(Welf. & Inst. Code, 8§ 6604.9, subd. (d).) If aralator determines that the person no longer
gualifies as a SVP or that conditional release ihe person's best interest and conditions can be
imposed to adequately protect the community, beiDiiector of State Hospitals disagrees with
the recommendation, the Director must neverthelaefisorize the petitionPgople v. Landau
(2011) 199 Cal.App.4th 31, 37-39.) When the patiiofiled with the concurrence of the DSH,
the court orders a show-cause hearing. (Welf. & i@ede, 8 6604.9, subd. (f).) If probable
cause is found, the patient thereafter has a reghtjury trial and is entitled to relief unlesgth
district attorney proves "beyond a reasonable dthditthe committed person's diagnosed
mental disorder remains such that he or she is\getdo the health and safety of others and is
likely to engage in sexually violent behavior isdharged.” (Welf. & Inst. Code, § 6605.)

A committed person may also petition for conditiordease or unconditional discharge
notwithstanding the lack of recommendation or cerence by the Director of State Hospitals.
(Welf. & Inst. Code, 8 6608, subd. (a).) Upon reteif this type of petition, the court "shall
endeavor whenever possible to review the petitrmhdetermine if it is based upon frivolous
grounds and, if so, shall deny the petition withattearing."” (Welf. & Inst. Code, 8 6608, subd.
(a).)* If the petition is not found to be frivolous, tbeurt is required to hold a hearind®e¢ple

v. Smith (2013) 216 Cal.App.4th 947.)

The SVPA does not define the term "frivolous.” Toairts have applied the definition of
"frivolous” found in Code of Civil Procedure secti®28.5, subdivision (b)(2): "totally and
completely without merit" or “for the sole purpasfeharassing an opposing partyPefple v.
Reynolds (2010) 181 Cal.App.4th 1402, 1411, see &eoplev. McKee, supra, 47 Cal.4th 1172;
Peoplev. Callins (2003) 110 Cal.App.4th 340, 349.) Additionally,Raeynolds, supra, 181
Cal.App.4th at p. 1407, the court interpreted Welfand Institutions Code section 6608 to
require the petitioner to allege facts in the patithat will show he or she is not likely to engag
in sexually-violent criminal behavior due to a ciaged mental disorder, without supervision
and treatment in the community, since that is éhiefrrequested.

Once the court sets the hearing on the petitian the petitioner is entitled to both the
assistance of counsel, and the appointment of parexPeople v. McKee, supra, 47 Cal.4th

1172, 1193.) At the hearing, the person petitioriorgelease has the burden of proof by a
preponderance of the evidence. (Welf. & Inst. C&&608, subd. (i)People v. Rasmuson

(2006) 145 Cal.App.4th 1487, 1503.) If the petitie denied, the SVP may not file a subsequent
petition until one year from the date of the denf@élelf. & Inst. Code, 8 6608, subd. (h).)

-- END -

! Recently, inPeople v. McCloud (2013) 213 Cal.App.4th 1076, the Court of Appeaiagnized that the provision in
Welfare and Institutions Code section 6608, sulstivi (a) allowing for dismissal of a frivolous gith for release
without a hearing, may violate the equal protectitause. The petitioner's equal protection claias Wwased on the
fact that "[n]o other commitment scheme allowsijtidge to deem the petition 'frivolous’ and therdbyy the
petitioner a hearing."ld. at p. 1087.) The court found there might welblstual disparate treatment of similarly
situated persons—and if there was disparate treujritee State might or might not be justified indistinguishing
between persons. The court remanded the casertbef proceedings on the equal protection claiid. at p.

1088.)



