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PURPOSE

The purpose of this bill is to extend the “prior @@nsistent statement” exception to the hearsay
rule to conditional examinations and to allow audiecordings

Existing law provides the right of the accused to face thetuger. (U.S. Const. amend. VI; Cal.
Const., art. 1, 815.)

Existing law provides, in case law, that a defendant’s rightasffrontation is satisfied if they are
afforded an opportunity to cross-examine the wgng€rawford v. Washington (2004) 541 U.S.
36, 54-55.)

Existing law requires that, unless the interests of justicemttse require, extrinsic evidence of a
statement made by a witness that is inconsistehtamy part of his testimony at the hearing
must be excluded unless one of the following agplie

* The witness while testifying had an opportunityeiglain or to deny the statement.

* The witness was not excused from giving furthetinesny in the action. (Evidence
Code § 770.)

Existing law allows the examination of a defendant conditignathen one of the following
applies:
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* The witness is about to leave the state, or isckoos infirm as to afford reasonable
grounds for apprehending that he or she will nadlle to attend the trial, or is a person
65 years of age or older, or a dependent aduthatrthe life of the witness is in
jeopardy;

* The witness is a victim or a material witness imuanan trafficking case who has been or
is being intimidated or threatened from cooperatiitf) the prosecutor or testifying at
trial;

* The witness is a victim or material witness in an@stic violence case who has been or is
being intimidated or threatened from cooperatinthhe prosecutor or testifying at trial.
(Penal Code § 1337.)

Existing law allows a conditional examination to be orderetthéf court or judge deems it
necessary and shall be taken before a designatgidtrate. (Penal Code 8§ 1339.)

Existing law requires the testimony to be reduced to writing anthenticated, or video recorded,
and shall be sealed and transmitted to the Cletheo€ourt pending trial. (Penal Code 8§ 1343
and 1344.)

Existing law defines “hearsay evidence” as a statement thatwaa®e other than by a witness
while testifying at the hearing that is offereprove the truth of the matter stated and is
inadmissible, except as provided by law. (EvideGode §1200.)

Existing law provides an exception to the hearsay rule for &rtestimony if the declarant is
unavailable as a witness and one of the followingjias (Evidence Code 8§ 1291(a)):

* The former testimony is offered against a persoa wfifered it in evidence in his own
behalf on the former occasion or against the sisoras interest of such person.
(Section 1291(a)(1).)

* The party against whom the prior inconsistent stet# is offered had the right and
opportunity to cross-examine any witness who testiat the preliminary hearing or prior
proceeding as to the statements of the withesscti(® 1291(a)(2).)

Existing law provides an exception to the hearsay rule forpniconsistent statements of a
witness that were properly admitted in a prior ijpnelary hearing or trial of the same criminal
matter if the witness is later unavailable and fertestimony of the witness was admitted as a
prior inconsistent statement pursuant to, Evidébode Section 1291, provided that the
statement is included in one of the following:

* Avideo recorded statement introduced at the pieliny hearing or prior proceeding.
(Section 1294(a)(1).)

* A transcript of the preliminary hearing or prioopeeding. (Section 1294(a)(2).)

Existing law allows the party against whom the prior inconsistgtatements are offered, to
examine or cross-examine any person who testifitlaegpreliminary hearing or prior
proceeding, as to the prior inconsistent statemarttse witness. (Evidence Code § 1294 (b))
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This bill includes audio recording as an acceptable meaadnbat prior unsworn statements.

This bill addsconditional examinations to the pre-trial procegdirthrough which a prior
unsworn inconsistent statement may be admitted late

Thishill clarifies that the term “conditional examinatiae”described in Part 2, Title 10, Chapter
4 of the Penal Code.

COMMENTS
1. Need for This Bill
According to the author:

When a victim/witness is legally unavailable tatifgsat trial, Evidence Code
Section 1291 provides a mechanism for introducmgy gworn testimony of that
witness/victim. If the witness testified at thegpthearing in a manner that was
inconsistent with prior unsworn statements, thevipres unsworn statements were
not admissible at trial to prove that the priorwom statements are true. Evidence
Code section 1294 provided a carve-out that allotivedprior unsworn statements
to be admitted at trial to prove that the subjeatter in those statements were true
only if those statements were “properly admittedthie prior “preliminary hearing
or trial.”

Currently, Penal Code sections 1335-1336 allowctorditional examinations in
certain enumerated circumstances (such as if ttreegs is elderly or infirm, about
to leave the state, or in certain human trafficlsitgations, etc.). Under the current
state of the law, if the prior testimony of an uaidable witness was given at a
conditional examination rather than a preliminagating or prior trial, section
1294’s provision for the admissibility of prior umern statements would not apply.
The rationale underlying section 1294 applies tedittonal examinations as well.

2. The Right to Confrontation

Under both the U.S. and California constitutiomgnmal defendants have the right to confront
witnesses against them. (U.S. Const., amend. 8lQOnst. art. 1, Sect. 15.) Hearsay
statements made by an absent withess are presetgptimdmissible because they violate this
right to confront and cross-examine witnesses. &l@m when the defendant is given an
opportunity to cross-examine the witness in a guroceeding, the defendant’s right to confront
and cross-examine them is satisfied and the dextlarstatements are no longer inadmissible.
(Crawford v. Washington (2004) 541 U.S. 36, 53-54.) The Evidence Codédfiesdhis

exception to the hearsay rule and allows formdimtesy to be admitted in a later proceeding.
(See Evidence Code 88 1290, 1291 (a)(2).)

3. Prior Inconsistent Statements

Evidence of a witness’s prior out-of-court statefrtéat is inconsistent with the witness’s in-
court testimony is generally inadmissible. (EvideiCode § 770.) However, the Evidence Code
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allows prior inconsistent statements to be admitteder some circumstances, including when
the declarant is a withess in a court proceedinghas an opportunity to explain or to deny the
inconsistencies between the statements. (Evidénde § 770(a).)

The Evidence Code further allows a prior inconsisgtatement of a declarant to be admitted as
evidence, even when the hearsay declarant is adahble to testify as a witness at trial under
two conditions: (1) there waspaior opportunity for the declarant to explain or deny the
inconsistency at certain prior court proceedingsesigally preliminary hearings and trials—
about the same criminal matter; and (2) therevisl@o recording or certified transcript of the
prior testimony. (Evidence Code § 1294)

4. Conditional Examinations

A conditional examination is a pre-trial hearimgawhich the testimony of a withess who is
anticipated to be unavailable for trial is recor@ed preserved. The conditions for a conditional
examination include circumstances where the witresklerly or infirm, or is about to leave the
state. (Penal Code 8§ 1337.) There are additjper@meters that allow the testimony of certain
witnesses in human trafficking, domestic violerena] “other serious crimes” to be taken at a
conditional examination because the witness magubgect to a higher degree of influence by
the defendant or the defendant’s agents. (Perd# €81335, 1336.) Conditional examinations
are similar to preliminary examinations in many wawncluding the fact that the defendant has
the right to be present and to cross-examine theess who is conditionally examined. (Penal
Code 8§ 1340.) The Penal Code also requires thaitten transcript, or a video recording of the
proceeding is made and that the record is presdrydide county clerk. (Penal Code 88 1343,
1344.)

5. Expansion of Hearsay Exception

This bill expands Evidence Code Section 1294 tovafbor prior statements admitted in a
conditional examination and to allow the testimémype audio recorded. This bill provides that
a conditional examination is as defined Penal Coelgion 1335 et seq.

-- END —



