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The epidemic of obesity besetting the United
States is familiar—perhaps all too familiar—to
the public health community. In recent years,
the crisis has galvanized researchers and ad-
vocates into wide-ranging efforts to address a
problem that, as the surgeon general has ob-
served, “may soon cause as much preventable
disease and death as cigarette smoking.”

Many of these proposed solutions involve
legislative or regulatory efforts by government
at the federal, state, and, especially, local levels.
Advocates are keenly aware of the political
obstacles that they face in attempting to per-
suade Congress, state legislatures, city councils,
or school boards to enact policies addressing
the obesity epidemic. However, they may be
less familiar with the legal issues involved in
trying to pass a new law, promulgate a new
regulation, or enforce a new policy. That lack of
familiarity may result in serious problems, in-
cluding the passage of legislation that is un-
constitutional and the resulting costs of
defending the law in court and possibly paying
the attorneys’ fees of those who successfully
challenge it.

Many of those individuals proposing ideas to
legislatures or agencies have heard lawyers
use such ominous words as federal preemption
and commercial speech but have had no
ready way of determining what these terms
might actually mean for their projects. More
broadly, the obesity prevention movement
lacks a concise reference guide setting out the
basic legal concepts that are likely to arise in
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Public health advocates and scientists working on obesity prevention policy
face challenges in balancing legal rights, individual freedom, and societal health
goals. In particular, the US Constitution and the 50 state constitutions place
limits on the ability of government to act, even in the best interests of the public.
To help policymakers avoid crossing constitutional boundaries, we distilled the
legal concepts most relevant to formulating policies aimed at preventing obe-
sity: police power; allocation of power among federal, state, and local govern-
ments; freedom of speech; property rights; privacy; equal protection; and
contract rights. The goal is to allow policymakers to avoid potential constitu-
tional problems in the formation of obesity prevention policy. (Am J Public
Health. 2009;99:1799-1805. doi:10.2105/AJPH.2008.151183)

the pursuit of policy change. This primer is an
attempt to address that need.

THE AMERICAN LEGAL
FRAMEWORK

The legal framework governing obesity
prevention measures is the same structure that
shapes all legislative and regulatory efforts in
the United States. Laws are made by legislative
bodies at every level of the political system.
Just as a city council passes ordinances on
quintessentially local matters such as parking
or zoning, so Congress enacts statutes on such
national issues as airline safety or packaged
food labeling. In addition, local, state, and
federal agencies promulgate regulations, which
have the force of law.

The courts hear cases to decide whether a
law or regulation has been broken. They often
must determine whether a new law adheres
to constitutional principles. If not, the law can-
not be enforced. Finally, the courts also deter-
mine what the specific language in a law means.
Therefore, it is often the courts that decide
what the law is.?

The hierarchy of laws is fairly straightfor-
ward: the federal Constitution trumps every-
thing else. No statute or regulation (or state
constitutional provision) may contradict a pro-
vision of the US Constitution. Statutes passed
by Congress occupy the next level, along with
obligations under certain international treaties.
Federal regulations and other pronouncements

of federal agencies occupy a lower rung on the
federal legal ladder.

All of these forms of federal law represent
the supreme law of the land, which must be
followed by all courts, federal and state.® State
laws may be different from federal laws, but
when there is an actual conflict, the federal law
prevails. The hierarchy of state law is similar to
the federal regime: state constitutional provisions
trump state statutes, which in turn prevail over
state regulations. Municipal and other local laws
and policies are, in turn, subordinate to state
laws, unless the state constitution provides for
exceptions to this general principle.

In addition to codified laws, there also exists
a background body of law, known as the
common law, which is created by court deci-
sions and fills in some of the spaces left by
statutes and regulations. The concept of the
common law stems from English law hundreds
of years ago and has traditionally included
whole areas of law, such as contracts, torts (civil
wrongs as opposed to crimes), and property
(real estate). For instance, the law of nuisance—
the neighbor playing music too loudly, the
factory spewing smoke across a town—has
largely been shaped not by statutes but by the
accumulated decisions of courts.

If federal law always supersedes conflicting
state law, why do we enact state (not to mention
local) laws? The federal government is, under
the federal Constitution, a government of lim-
ited powers. It may exercise only the authority
specifically assigned to it by the Constitution.*
State and local governments, by contrast, may
legislate in any area from which they are not
constitutionally barred, and it is this general
authority that they exercise when they regulate
in the interest of—to pick a particularly relevant
example—public health.

POLICE POWER

States and many localities have broad au-
thority to act in the interest of the health, safety,
and welfare of the public. This police
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power—which despite the name does not rest
with police officers or departments—is what
gives governments the ability to issue laws or
regulations that address public health issues in
general and obesity in particular. Indeed, pro-
tection of public health is a core exercise of the
police power.’

State and local governments have used their
authority under the police power to develop
and enact measures to counter obesity, in-
cluding requiring disclosure of the nutritional
content of food served in restaurants; imposing
restrictions on the advertising of junk food to
children; mandating school nutrition and
physical education programs; calling on schools
to measure, monitor, and report students’ body
mass index; regulating the sale of junk food in
schools; enforcing mixed-use zoning rules to
encourage the dispersal of supermarkets and
prevent the aggregation of fast food outlets;
and improving opportunities and incentives for
nonmotorized transportation, including safe
routes to school.®

The federal government has in theory no
such general police power, because the powers
that Congress and the president may exercise
are limited to those that are enumerated, or
specified, in the US Constitution.” But enumer-
ated powers—such as Congress’s ability to regu-
late interstate and international commerce and to
enact laws “necessary and proper” to carry out
the powers vested in the federal government—
have been interpreted very broadly. So the
federal government’s exercise of its authority,
including in the public health context, has be-
come effectively as broad as that of the states.®
For example, federal laws address nutrition la-
beling on packaged foods and the content of
public school lunches.®

Although the government’s authority to en-
act and enforce laws is broad at the local, state,
and federal levels, it is not unlimited. The US
Constitution and states’ own constitutions re-
strict the police power (and the power to
regulate commerce) in important ways. The 2
basic types of limitation involve the structure of
government and the rights of individuals.

LIMITS ON STATE AND
LOCAL AUTHORITY

The US Constitution allocates authority be-
tween the federal government and the states.
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All powers that are not specifically assigned to
the federal government are reserved to “the
States . .. or the People.”'® State governments
have little if any authority, however, in areas
reserved for the national government.

State constitutions, in turn, may provide
specific powers to localities."" But these local
governments are constrained in their exercise of
the police power when local laws conflict with
the laws of the state or federal government. The
general rule for such conflicts is that the higher
level of government prevails. The limitation on
local authority also comes into play even when
there is no conflict, if the relevant constitution
reserves the policy area to the higher level of
government—as, for example, with the federal
government’s exclusive regulation of patents,
bankruptcy, and foreign affairs."?

Preemption

As a general matter, federal law prevails
over contrary state (or local) law."® This out-
come stems directly from the Supremacy Clause
of the US Constitution, which establishes that
federal law—whether the Constitution, congres-
sional enactments, or agency regulations—is “the
supreme law of the land.”** The rationale for the
preemption of state law by federal law is to
prevent, in areas of particular national import,
the development of a patchwork of dissimilar
local laws.

Federal preemption of state law. The federal
government may exercise its supremacy over
state and local government in several ways.
First, if a federal law or regulation explicitly
provides that no state may regulate in a given
area, then any relevant state law is preempted
and cannot be enforced. The same is true for
any pertinent local law.'® This doctrine is known
as express preemption.

For example, the federal Nutrition Labeling
and Education Act of 1990 and its imple-
menting regulations require that particular
formats and type sizes be used for nutrition
disclosures on most packaged foods.'® The act
contains an express preemption provision that
prohibits any state or local disclosure require-
ment that is different from the federal stan-
dards"” As a result, no state could mandate that
packaged foods display the number of calories in
a larger font than other nutritional information.

When Congress expressly preempts state
law, it often also includes a “savings clause” in

the legislation providing that although certain
types of state laws are preempted, other types
are not. A broad savings clause may set a floor
providing that relevant state laws are not
preempted as long as they are more restrictive
than the federal law. The federal law regarding
the privacy of medical records contains this
kind of savings clause.'® A narrower savings
clause may provide that state laws are not
preempted as long as they apply a standard
identical to the federal standard. A state (or city
or county) might pass a law identical to a
preexisting federal law to allow individuals—in
addition to federal agencies—to enforce it in
court. Federal laws governing packaged food
labeling fall into this category."®

The second type of federal preemption is
known as field preemption. Even where Con-
gress has not spoken explicitly, if an area has
been so comprehensively regulated by the
federal government that Congress plainly
intended not to leave room for states or local-
ities to legislate, the whole field is said to be
preempted. Immigration issues and employee
benefits plans fall into the field preemption
category. Most topics relating to childhood
obesity do not.

A third type of federal preemption—conflict
preemption—occurs when there is a conflict
between federal and state or local law. When
it is not possible for a regulated entity to
comply with both a federal and a state man-
date, then a court will find the state law invalid.
Even in the absence of a direct conflict, the
state law will be held preempted if it stands as
an “obstacle to the accomplishment and exe-
cution of the full purposes and objectives of
Congress” expressed in the federal law.?°
Therefore, because the National School Lunch
Act specifically provides that private food service
companies will handle a la carte lunch pro-
grams,?' a state law banning the use of such
companies would presumably be preempted.

Particularly in conflict preemption cases in-
volving the exercise of states’ police power, the
US Supreme Court has traditionally expressed
a strong presumption against preemption, per-
mitting invalidation of state law only when
“that was the clear and manifest purpose of
Congress.”*? This principle has frequently been
invoked (and sometimes followed), particularly
when public health or safety has been at issue.*
Its practical effect—in view of the many decisions
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that have found state or local law preempted—
has been difficult to discern.

State preemption of local law. Local ordi-
nances face a further hurdle: in addition to the
threat of federal preemption, they may be
preempted by state law. State statutes can
expressly preempt local ordinances on the
same topic. For example, California enacted a
law that requires chain restaurants to disclose
nutritional information on their menus and
menu boards; this law explicitly bars localities
in the state, including those that had already
passed similar measures, from regulating in this
area.>* State statutes may also invalidate local
measures by field or conflict preemption. So even
if it does not contain an express preemption
provision, a comprehensive state retail food code
might be interpreted as preempting a local ordi-
nance regulating the ingredients of restaurant
food.

Dormant Commerce Clause

Preemption is not the only federal law haz-
ard that state and municipal legislation must
avoid. A related but distinct peril is found in the
Commerce Clause of the US Constitution,
which provides that Congress has the “power
... toregulate commerce . . . among the several
states.”>® The courts have found in this provi-
sion a dormant, or implicit, limitation on the
ability of states and localities to pass regula-
tions that affect interstate commerce. In short,
even if Congress has not legislated in a partic-
ular area, state or local regulatory efforts may
be invalidated on 1 of 2 grounds.

First, if a state or local regulation discrim-
inates against out-of-state businesses—if it
amounts to economic protectionism for in-
state businesses—then the regulation will
likely be struck down as discriminatory. Most
policies now contemplated by obesity pre-
vention advocates would not be discrimina-
tory under the Commerce Clause. But the
burgeoning movement to encourage the con-
sumption of locally grown foods could run up
against accusations of discrimination. For ex-
ample, a state law barring the sale of foods
shipped more than 100 miles might be struck
down as discriminating against out-of-state
companies.*® A municipal law barring all fast-
food chain restaurants could be construed as a
discriminatory effort to protect local nonchain
restaurants.?”
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Second, if a state or local regulation is non-
discriminatory but still has an effect on inter-
state commerce, a court will use a balancing
test to determine whether the burden imposed
on interstate commerce outweighs the local
benefits.?® Courts are generally inclined to tip
the scale in favor of the regulation when the local
benefits involve the quintessential police power
function of protecting public health.*® This
does not prevent businesses from including the
Commerce Clause among their claims against
state or local measures that have some bearing
on interstate commerce. So a municipal law
that benefited air quality and promoted physical
activity by barring all motor vehicles from the
city center would probably face a challenge
(albeit a weak one) from trucking and delivery
companies arguing that the measure unduly
burdened the interstate movement of goods. The
scale tends to tip against state and local laws
regulating conduct that occurs wholly outside
the state in question. Therefore Connecticut
could not try to protect the health of in-state
consumers by passing a law prohibiting any
supplier from selling produce in another state
for a lower price than it charges in Hartford or
New Haven.*

A challenge under the dormant Commerce
Clause will not succeed when Congress has
explicitly stated that states may regulate in the
area. The dormant Commerce Clause also
generally does not apply when the state or
locality is itself a participant in the market. The
government may choose to contract only with
in-state businesses for its own operations, such
as running school programs or parks.**

LIMITS ON FEDERAL, STATE,
AND LOCAL AUTHORITY

Constitutional limitations on government
authority result not just from the interplay of
various levels of government but also from the
individual rights guaranteed in the Bill of
Rights and in analogous provisions in state
charters. The protections of life, liberty, and
property secured by the US Constitution and its
state analogs may stand in the way even of
legislation beneficial to public health.

Freedom of Speech
Perhaps the most familiar of individual con-
stitutional rights is the freedom of speech. The

First Amendment of the US Constitution and
the free speech clauses of state constitutions
restrict government’s ability to restrain or
compel the speech of individuals. Less well-
known is that the freedom of speech also
extends to corporations and other business
speakers. This protection for commercial
speech—that is, advertising and other marketing—
has emerged from US Supreme Court deci-
sions over the past 3 decades. The Court has
struck down laws that prohibited businesses
from advertising the price of their prescription
drugs, the amount of alcohol in their beer, or
(within 1000 feet of a school) the merits of their
tobacco products.®?

The fact that advertising receives some
constitutional protection does not mean that it
is safeguarded as zealously as “pure” speech.
Under the US Constitution and most state
constitutions, commercial speech receives a
lower (intermediate) level of protection. For
ordinances and other local measures restricting
advertising, that protection takes the form of
a test first articulated by the US Supreme Court
in 1980 in a case involving the Central Hudson
Gas & Electric Corporation®® and refined in
later decisions. The Central Hudson test asks first
if the advertising promotes illegal activity or is
false or inherently misleading. If so, then it
receives no particular constitutional protection.
If not, then any government effort to restrict
the advertising must meet a fairly exacting stan-
dard: the government must have declared a
substantial interest that it intends to achieve with
the advertising regulation, the regulation must
directly and materially advance the government
interest, and the regulation must not restrict
substantially more speech than necessary to
achieve the government’s goals—that is, there
must be a reasonable fit between the scope of
the regulation and the accomplishment of the
government’s objectives.

In recent years, the Central Hudson test has
become a significant hurdle to clear. The US
Supreme Court has made clear that laws
restricting commercial speech, even in the
interest of public health, and even in the
interest of children, face substantial constitu-
tional obstacles. For example, the Supreme
Court has struck down regulations prohibiting
tobacco billboards and signs within 1000 feet
of schools because the ban eliminated too
much commercial speech directed to adults
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about a legal product.®* In the same case, the
Court also invalidated a regulation forbidding in-
store tobacco advertising below 5 feet high
because it doubted the effectiveness of the mea-
sure in keeping children from seeing the ads.

There are ways to avoid these obstacles. As
the first part of the Central Hudson test sug-
gests, measures that address only deceptive
speech or speech promoting illegal activities are
subject to a much more lenient form of review.
A ban on advertisements stating the incorrect
number of calories in a fast food meal, or a
prohibition on marketing contraband dietary
supplements, would face no significant First
Amendment hurdles.

Furthermore, laws and regulations
restricting all speech, or broad categories of
speech, invoke heightened scrutiny from
courts when they apply to communications in
public places such as city streets and parks.
But similar laws restraining speech in places
that are not traditionally open to all speakers
do not raise the same concerns.*® For example,
restrictions on food and beverage advertising
in public schools, which are forums not generally
open to all advertisers, will likely be reviewed
under a more lenient standard: they must be
reasonable and must not discriminate against a
particular viewpoint.*® This is not a difficult
standard to meet.

Courts look with greater favor on measures
that do not restrict speech but rather add
factual information to the marketplace of ideas
so that consumers may make more informed
decisions.>” For this reason, a law requiring the
disclosure of nutritional information on menu
labels stands a much better chance of surviving a
First Amendment challenge than would, for ex-
ample, a law prohibiting restaurants from ad-
vertising the availability of supersized portions.®

Finally, the First Amendment draws a dis-
tinction between laws that target conduct and
those that affect speech. In a classic example, a
government regulation that addressed expres-
sive conduct by prohibiting the burning of a
draft card received more lenient First Amend-
ment review (which it survived) than it would
have if it had targeted antiwar speech.*® A
regulation of expressive conduct may stand if its
purpose is unrelated to the communication of
ideas, if it furthers an important government
interest, and if it incidentally restrains no more
speech than necessary to further its goal. In a
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recent case, for example, the US Supreme Court
observed that there was no constitutional prob-
lem with a measure requiring that cigarettes and
other tobacco products be sold only from behind
the counter rather than in self-service displays.
Although there might have been a “speech
interest” in placing the products in accessible
bins, the government’s purpose in enacting the
“appropriately narrow” ban was to prevent
shoplifting by minors, not to restrain the com-
mercial communications of tobacco compa-
nies.** Thus measures governing the positioning
in stores of particular types of low-nutrient, high-
calorie foods would be more likely to survive
First Amendment review if they were targeted
not at the communicative aspects of the foods’
packaging but rather, for example, at the items’
accessibility.

Takings

Other provisions of the Bill of Rights provide
further protection to individuals (or, depending
on one’s point of view, additional obstacles to
obesity prevention policies). The Fifth Amen-
dment, best known for guaranteeing people’s
right to remain silent, also known as taking the
Fifth, establishes that the government may
not take private property for public use without
just compensation to the owner. This takings
principle applies primarily to real estate—both
to eminent domain actions that condemn pri-
vate property for public use and to regulations
that functionally deprive owners of the use of
their property.

Several principles guide the inquiry into
whether a taking has occurred. First, if the
government action includes a permanent
physical occupation, then there is a taking and
the state must pay just compensation to the
owner for the value of the property appropri-
ated.* This standard would require payment, for
example, if the government were to use private
land to create a bike path to school. The obliga-
tion would hold regardless of whether the gov-
ernment actually appropriated the land or
merely designated the course of the bike path
and left the land in private hands. Courts have
found a physical occupation in either case. An-
other strategy sometimes proposed by obesity
prevention advocates—requiring that specific
sections of supermarkets be set aside for the
provision of nutritious food—might also be chal-
lenged as a taking of this type.

Second, a taking occurs whenever a regula-
tion deprives owners of all economically viable
use of their property.** This standard is rarely
met; courts have found very few regulations
that rendered land wholly commercially nonvi-
able. Little short of a zoning law prohibiting all
development of any kind would fall under this
standard.

Finally, the government may engage in a
taking whenever a regulation goes too far—in
other words, when it imposes burdens on the
private landowner that in all justice and fair-
ness should be borne by the public as a
whole.*3 Unlike the other 2 standards, this is
not a clear-cut inquiry but instead requires
analysis and balancing of the facts and interests
in each case.

Courts have determined a few factors that
have particular significance in this third type of
inquiry: (1) the economic impact of the regula-
tion, (2) the degree of interference with rea-
sonable “investment-backed expectations,” and
(3) the character of the governmental action.**
In practice, however, few land use restrictions are
held to be compensable takings under this
3-factor inquiry.

A regulation runs more constitutional risk
when it prohibits a use of land that was previ-
ously permitted. Indeed, several states’ laws
specifically exempt preexisting uses of land
that become nonconforming when local zoning
ordinances are amended. *® Other states provide
a more limited guarantee, requiring that any
new regulation not apply to existing concerns for
a particular period.

Forward-looking ordinances are less likely
to raise judicial concerns than are retroactive
measures. A blanket ban on fast food restau-
rants in a county, or even a retroactive density
rule requiring a certain number of feet between
chain restaurants, would receive more search-
ing judicial scrutiny than would a provision
requiring, for example, that in the future de-
velopers set aside part of their property for a
walking and biking trail or dedicate a portion of
their supermarket shelf space to healthful
foods. Such conditions on the approval of
proposed developments will not trigger the
compensation requirement as long as they
(1) are strongly linked to a legitimate govern-
ment interest that would have justified the
denial of the permit in the first instance and
(2) are roughly proportional to the anticipated
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effect of the project for which the permit is
sought.*®

If a court finds that a taking has occurred, it
must then determine precisely what just com-
pensation to the property owner would be. But
the court may also disallow the government
action entirely if it finds that the property has
been taken not for a public use but rather to
enrich special interests.

Finally, most state constitutions contain a
takings clause that may be more protective of
private property rights than is the US Consti-
tution, either as to which purposes may count
as a valid public use of private property or as to
when government restrictions on private land
use constitute a taking.*”

Substantive Due Process

Businesses and individuals are afforded ad-
ditional protections by the Fifth and Four-
teenth Amendments. The government is pro-
hibited by these provisions from depriving
people of life, liberty, or property without due
process of law. The US Constitution guarantees
2 basic kinds of due process. The assurance of
procedural due process requires that the state
follow proper procedures—providing adequate
notice, a fair trial, and so on—when it seeks
to take away or limit a person’s freedom or
possessions.

Substantive due process refers to the prin-
ciple that the government may not deprive
people of fundamental liberty rights without a
legitimate justification. The guarantee of sub-
stantive due process functions as something of
a catch-all provision. Because the understand-
ing of which rights are fundamental may
change over time, substantive due process vests
discretion in courts to determine which rights
are so basic that they must be protected even
without being specifically mentioned in the
Constitution.

The best-known current applications of
substantive due process involve the right to
privacy and personal autonomy.*® Privacy
protections also derive from state constitutional
and statutory provisions that, unlike the federal
Constitution, explicitly guarantee the right to
privacy.*®

Courts may look with heightened scrutiny at
obesity prevention measures that implicate the
privacy or liberty of students, families, or con-
sumers. For example, an ordinance forbidding
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families from consuming junk food in their own
homes would raise serious constitutional con-
cerns. On the other hand, measures barring the
sale of certain foods within city limits would
likely withstand a challenge by people claiming
the liberty to access those foods conveniently.
This type of challenge might include politically
potent arguments regarding consumer sover-
eignty or consumer disenfranchisement—that
is, the asserted right of consumers to eat what
they want—but as a legal matter the challenge is
unlikely to succeed. It seems improbable that a
court would find a fundamental right to easy
access to the foods of one’s choice.

With respect to children, a requirement that
public schools determine students’ body mass
index would probably pass constitutional
muster, because weighing and measuring a
student involves relatively minimal intrusion.
Compelled screening for diabetes might be a
closer call, because it requires a more intrusive
blood test and because the state interest in
preventing the spread of illness is arguably
reduced in the absence of a contagious disease.

As with other individual constitutional
rights, the right to substantive due process is
more likely to obstruct government actions
when those actions are mandatory rather than
voluntary and more intrusive or burdensome
rather than less.

Equal Protection

In addition to due process, the Fifth and
Fourteenth Amendments to the US Constitu-
tion guarantee that no person may be denied
the equal protection of the laws.>® This princi-
ple is best known for prohibiting discrimination
on the basis of such characteristics as race,
religion, or gender, but it may be invoked any
time the government distinguishes between
members of a group. A court will apply height-
ened scrutiny, however, only where the disfa-
vored group (or individual) is a member of a
protected class—that is, a category defined by
inherent characteristics and historically subject
to discrimination because of those characteris-
tics. (Obese people have not been found to be
such a class.) In other circumstances, all that the
government must show is a rational basis—that
is, a legitimate reason—for the distinction. In
such instances, including almost all cases in-
volving economic regulation, the legitimate rea-
son need not even be one that was relied on at

the time of enactment.”’ State constitutions’
equal protection provisions are generally very
similar or identical to the federal standard.

Just about all presently contemplated legis-
lation targeting obesity would trigger only
rational-basis scrutiny and therefore would
survive an equal protection challenge. For
instance, there should be no constitutional
problem with requiring menu labeling only by
restaurants with 15 or more outlets in the state.
Such a distinction is made in the context of
economic regulation under the state or local-
ity’s police power and can be justified by, for
example, the increased resources available to
larger businesses to engage in the nutritional
analysis and menu design necessary to comply
with the statute. More serious challenges might
be raised to an explicitly race-based restriction
on, for example, the number or density of fast
food restaurants in largely African American
or Latino neighborhoods. African Americans
and Latinos have been disproportionately
affected by the obesity epidemic®?; nonetheless,
government measures targeted at a protected
class—even with the best of intentions—are
subject to particular scrutiny from the courts.

Contract Clause

A final constitutional provision that may
affect local obesity prevention initiatives is the
Contract Clause. Article I, section 10 of the US
Constitution provides that “no State shall . ..
pass any Law ... impairing the Obligation of
Contracts.”®® Therefore, a newly enacted law
prohibiting carbonated soft drinks in vending
machines in schools, for example, may raise
constitutional issues regarding the effect of such a
measure on preexisting contracts between school
districts and soft drink companies.

Scrutiny under the Contract Clause is trig-
gered only when a law substantially impairs a
party’s rights under an existing contract. To
survive such scrutiny, a piece of legislation
must (1) serve a significant and legitimate public
interest “such as the remedying of a broad
and general social or economic problem” to
ensure that the state is exercising its police
power rather than providing a benefit to special
interests and (2) be a reasonable and focused
means of promoting that interest.”* With re-
spect to this second requirement, courts gener-
ally defer to legislative judgment on the necessity
and reasonableness of a particular measure. This
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is especially true when the contract involves a
highly regulated field where the possibility of
legislative changes should reasonably have been
contemplated by the parties to the contract.
When the measure has been enacted for public
health reasons, courts’ deference is further
enhanced.”®

On the other hand, when the government
itself is a party to the contract, courts’ scrutiny
of a regulatory measure increases. Courts will
take a closer look to ensure that the govern-
ment does not unfairly use its legislative power
to make unilateral modifications to its con-
tracts.

Although the hypothetical vending machine
law involves food provided in public schools—a
highly regulated area—the fact that the school
district is one of the contracting parties might
cause a court to look more searchingly at the
motivation for and process of adoption of the
measure. If the contracting entity and regulat-
ing entity are entirely different—as would be
the case, for instance, with a state law and a
school district contract—then the chances of the
measure’s being upheld would increase. The
measure’s chances would also be enhanced
by the fact that it was passed to foster public
health.

CONCLUSION

Public health advocates contemplating local,
state, and federal measures to combat obesity
have a good deal of leeway in which to operate.
It is useful, however, to be aware of the con-
stitutional and statutory pitfalls that may lie
in wait.

The federal structure of government and the
guarantee of individual constitutional rights
are cherished features of the American system.
These honored and abstract principles, how-
ever, may have very concrete consequences
for those seeking to combat the epidemic of
obesity in children.

This primer is meant not to deter obesity
prevention efforts but to foster them. A basic
awareness of potential constitutional and stat-
utory obstacles may assist in developing legis-
lative and regulatory measures that stand a
better chance of being enacted and of ulti-
mately going into effect. Each such measure
seeks, after all, to enhance the well-being of
precisely those People whose welfare the

1804 | Framing Health Matters | Peer Reviewed | Mermin and Graff

FRAMING HEALTH MATTERS

drafters of the Constitution and founders of our
legal system sought to protect. m
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