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Overview of the Department of Consumer Affairs

The Department of Consumer Affairs (DCA) consists of more than 36 boards, bureaus, committees, one commission, and other programs, all of which regulate more than 100 business and 200 professional categories, including doctors, contractors, private security companies, and beauty salons.  The DCA entities regulate more than 2.5 million individuals and businesses.  In Fiscal Year 2010-11 the DCA’s budget was over $500 million, with more than 2,900 authorized staff positions.
Consumer protection is the primary purpose for all of the regulatory programs located within the DCA.  The DCA’s mission statement is “to protect and serve the interests of California consumers.”

Members of the boards and commission are appointed by the Governor and the Legislature.  The boards and commission within the DCA are “semi-autonomous” regulatory bodies with the authority to set their own priorities and policies.  While somewhat limited, the DCA also has influence and control over certain functions of the boards.  For example, the DCA provides administrative support and guidance to the boards and commission.  Additionally, the DCA’s approval is required for budget change proposals, regulatory changes, and contracts.  The DCA is also in charge of the Division of Investigation (DOI), which offers investigative services to many of the boards.  The DCA has direct authority and control over the programs and bureaus. 
Issue #1:  Information Technology Resources – BreEZe System 
Background:  The boards and bureaus within the DCA do not have the IT systems needed to operate efficient and effective programs for which they are responsible.  Instead, they perform their licensing and enforcement operations with outdated, cumbersome, inflexible IT systems that are not integrated.  Due to limitations of the current information system, some boards have created duplicative systems that do not interact with the DCA system.  Therefore, staff are required to make multiple entries or forced to track some information manually or with additional small databases.  To further complicate matters, date sharing between boards is almost non-existent or manual.   

After three failed attempts to update its antiquated programs and databases, the DCA has a new plan to implement a comprehensive IT system that will integrate licensing and enforcement activity for all boards and bureaus, which the DCA is calling BreEZe.  According to the DCA, the BreEZe Project will provide the DCA boards, bureaus, and committees with a new enterprise-wide enforcement and licensing system.  BreEZe will replace the existing outdated legacy systems and multiple “work around” systems with an integrated solution.
BreEZe will provide all the DCA organizations with a solution for all applicant tracking, licensing, renewal, enforcement, monitoring, cashiering, and data management capabilities.  In addition to meeting these core DCA business requirements, BreEZe will improve the DCA service to the public and connect all license types for an individual licensee.  BreEZe will be web-enabled, allowing licensees to complete applications, renewals, and process payments through the Internet.  The public will also be able to file complaints, access complaint status, and check licensee information.  The BreEZe solution will be maintained at a three-tier State Data Center in alignment with current State IT policy.
In November of 2009, the DCA received approval of the BreEZe Feasibility Study Report (FSR), which thoroughly documented the existing technical shortcomings at the DCA and how the BreEZe solution would support the achievement of the DCA’s various business objectives.  The January 2010 Governor’s Budget and subsequent Budget Act included funding to support the BreEZe Project based on the project cost estimates presented in the FSR.

To implement BreEZe, the DCA conducted a business-based procurement between May 2010 to July 2011, to competitively select a systems integrator that would configure and install a Modifiable Commercial Off The Shelf (MOTS) software solution to achieve the BreEZe project’s business objectives.  The DCA’s procurement approach included pre-qualifying systems integrators and MOTS products that had demonstrated proven successes in similar licensing and enforcement regulatory agencies at the DCA.  Ultimately the DCA has selected Accenture, LLP who will provide and configure the Versa solution software suite, implementation services, and initial maintenance following system implementation.  BreEZe will be implemented in three releases, the first release is starting in Fiscal Year 2012-13, and the final release is projected to be complete in Fiscal Year 2013-14.
Staff Recommendation:  The DCA should update the Committee on the implementation of the BreEZe system for the boards and bureaus and if there are any anticipated problems or additional costs with the roll out of this IT system.  Additionally, the DCA should inform the Committee how much each board will pay for implementation of the BreEZe system and how this is sustainable for smaller boards and bureaus.  Also, is statutory authority going to be needed for the boards to charge additional fees for payment of services provided online?
Issue #2:  Diversion Programs and Implementation of SB 1441 
                 (“Uniform Substance Abuse Standards”)
Background:  Seven of the health care boards within DCA (Board of Registered Nursing, Dental Board of California, Board of Pharmacy, Physical Therapy Board of California, Physician Assistant Committee, Veterinary Medical Board, and Osteopathic Medical Board) operate confidential diversion programs for licensees with substance abuse problems.  Diversion program participants avoid license sanctions and are initially restricted from practice until they have undergone treatment which may include inpatient treatment, group therapy, individual therapy, drug screenings, diversion evaluation committee meetings, aftercare (outpatient programs) and monthly self-reporting.  Participants may be allowed to return to work after it has been determined that the participant has met all requirements and has been successful in the program.  Upon returning to practice, the participant must report to a worksite monitor and continue to be screened for drug and/or alcohol use.  The DCA, on behalf of the boards listed above, has contracted with a private vendor MAXIMUS to provide these treatment and monitoring services.  This is a $7 million contract with a term beginning on January 1, 2010 and ending on December 31, 2012.  

The success and effectiveness of these programs have been called into question numerous times.  For example, after five audits and years of deliberation, the Medical Board of California voted to allow its own diversion program to sunset in 2008.  Additionally, the Los Angeles Times ran a series of articles beginning in July 2009 that detailed how the diversion program for nurses with drug abuse problems was largely unsuccessful and had failed to quickly take action when nurses flunked out and were internally labeled “public safety threats.” 

In 2010, MAXIMUS was audited by DCA and it was indicated that MAXIMUS was complying with all of the requirements of their contract.  However, Committee staff had serious concerns about the completeness of this audit and the deficiencies identified in the audit, which may still exist with this program.  

On September 14, 2010, the former Chair of this Committee, Senator Negrete McLeod, sent a letter to the DCA Director detailing the concerns regarding the audit and other issues regarding the administration of the diversion program.  The letter pointed out that numerous audit findings reveal a lack of coordination between MAXIMUS and the boards; gaps in the system that are capable of being exploited; and inadequate monitoring of diversion program participants.  In fact, the auditors found deficiencies in the most important and fundamental functions of MAXIMUS:  1) In more than one-half of the cases reviewed, MAXIMUS did not maintain documentation/recordkeeping that demonstrates participant compliance with all terms and conditions of the diversion program contract; and, 2) MAXIMUS does not always report positive drug tests to the boards in a timely manner.
Concerns regarding MAXIMUS performance in the diversion programs were further exacerbated when MAXIMUS acknowledged that it’s sub-contractor had been using incorrect testing standards for diversion participants.  On October 8, 2010, the Los Angeles Times ran a story exposing a troubling flaw in MAXIMUS’s testing for drug and alcohol screenings.  According to the Los Angeles Times, more than 140 nurses, pharmacists and others in diversion programs tested positive for drugs or alcohol but the results were disregarded because the testing facility was using the wrong testing standard.  The problem continued for ten months until the sub-contractor that runs the testing program alerted the state.  For health care professionals with known substance-abuse problems, strict abstinence from drug or alcohol is required.  Instead, the testing facility used a lesser standard that allows for use of alcohol or other substances when they are not working.  The DCA took immediate steps to rectify this problem, but the event still raises questions regarding the effectiveness and efficiency of this program and what future changes are needed;  in particular, with the required implementation of “Uniform Standards” for substance abuse programs.  

Adoption of “Uniform Standards” for Substance Abuse Programs of Health Boards
Senate Bill 1441 (Chapter 548, Statutes of 2008) required the DCA to develop uniform and specific standards that shall be used by each healing arts board in dealing with substance-abusing licensees in 16 specified areas, including requirements and standards for:  (1) clinical and diagnostic evaluation of the licensee; (2) temporary removal of the licensee from practice;  

(3) communication with licensee’s employer about licensee status and condition; (4) testing and frequency of testing while participating in a diversion program or while on probation;  

(5) group meeting attendance and qualifications for facilitators; (6) determining what type of treatment is necessary; (7) worksite monitoring; (8) procedures to be followed if licensee tests positive for banned substance; (9) procedures to be followed when a licensee is confirmed to have ingested a banned substance; (10) consequences for major violations and minor violations of the standards and requirements; (11) return to practice on a full-time basis;  
(12) reinstatement of a health practitioner’s license; (13) use and reliance on a private-sector vendor that provides diversion services; (14) the extent to which participation in a diversion program shall be kept confidential; (15) audits of a private-sector vendor’s performance and adherence to the uniform standards and requirements; and (16) measurable criteria and standards to determine how effective diversion programs are in protecting patients and in assisting licensees in recovering from substance abuse in the long term.       
As part of SB 1441 implementation, the DCA convened a Substance Abuse Coordination Committee (SACC), which consisted of representatives from all of the healing arts boards.  A series of meetings, subject to the Bagley-Keene Open Meeting Act, was held from 2009 to 2011 to discuss and develop the standards.  The “Uniform Substance Abuse Standards” (“Uniform Standards”) were finally adopted in early 2010, with the exception of the frequency of drug testing.  The Department reconvened the SACC in March 2011, where a final vote was taken on an amended schedule for drug testing frequency.

The only standard that needed statutory authority dealt with the cease practice requirement.  
SB 1172 (Negrete McLeod, Chapter 517, Statutes of 2010), among other provisions, required healing arts boards to order a licensee to cease practice if the licensee tests positive for any prohibited substance under the terms of the licensee's probation or diversion program.
Boards’ Implementation of the “Uniform Standards”

Boards began the process of adopting the “Uniform Standards” via regulation.  However, some boards believed that they had discretionary authority regarding the adoption of all 16 standards, in particular the frequency of testing.  As indicated, the SACC did reconvene in March 2011 to adopt the final testing standards, but certain boards maintained they still had discretionary authority regarding this standard and others adopted by SACC.  

As noted above, Business and Professions Code Section 315(c), as added by SB 1441, expressly requires the SACC to formulate “uniform and specific standards in each of the following areas that each healing arts board shall use in dealing with substance-abusing licensees, whether or not a board chooses to have a formal diversion program” [emphasis added].  Because several boards challenged the mandatory language of SB 1441 and have begun to adopt regulations declaring the use of the SB 1441 “Uniform Standards” is discretionary, this Committee sought a Legislative Counsel Opinion.  In October 2011, the Legislative Counsel's Office concluded in a written opinion that the “Uniform Standards” are mandatory and are required to be implemented by the boards without change, but that they must be adopted by the SACC and the DCA pursuant to the rulemaking procedures under the Administrative Procedure Act.  This raises the issue of whether the healing arts boards have any clear rulemaking authority to either adopt or change the “Uniform Standards” and whether adoption and approval of the “Uniform Standards” rests squarely with the DCA.  It appears, at least, that once the “Uniform Standards” are approved by OAL pursuant to the APA process, then full implementation of the uniform standards by boards should occur without any changes or differences of opinion regarding the discretionary authority of the boards.  
Implementation of the “Uniform Standards” by MAXIMUS


As indicated, the DCA currently contracts with MAXIMUS to monitor licensees who are enrolled in a board's diversion program; currently, seven boards administer a diversion program.  The MAXIMUS contract went into effect prior to the finalization of the “Uniform Standards,” therefore, it is necessary to amend the contract to assure that MAXIMUS is aware of, and in compliance with and implementing these Uniform Standards.  The former Director of the DCA previously advised this Committee that the MAXIMUS contract was expected to be amended before the end of 2010.   However, Committee staff has been informed that the contract amendments are still being negotiated.   Additionally, any amendments to the contract will require approval from the Department of General Services. 
Staff Recommendation:   In light of the Legislative Counsel Opinion, the DCA should explain what steps it is taking to comply with the APA in adoption of the “Uniform Substance Abuse Standards” and to assure that boards will fully implement these standards and requirements once adopted.  The DCA should also explain to the Committee whether the contract with MAXIMUS has been amended to begin implementation of all the requirements of SB 1441 that apply to licensees enrolled in a diversion program.  If not, provide the Committee with a firm date on full implementation.
Issue #3:  Webcasting and Public Participation at Board Meetings
Background:   Webcasting, the delivery of live audio or video content through the Internet, is an effective tool in ensuring public access to publicly held meetings.   However, the webcasting option is not chosen by some of the DCA boards, commissions and committees for their public meetings.  While meetings are held at various locations throughout the state to allow for public participation and to ensure that public access is not hindered by geographical barriers, there is also significant benefit gained from consistent access to public meetings via the Internet.   Many board, commission and committee websites publish meeting materials but few allow interested parties to view proceedings online.  It is unclear how decisions are made about webcasting, as some boards’ meetings are always webcast and others are rarely webcast.   There appears to be some discrepancy, as well, that may not depend on location or the technological capabilities at a particular location; for example, a recent two-day hearing of the Board of Pharmacy, held at the Embassy Suites in Burlingame, was not webcast while the Medical Board of California’s (MBC) two-day meeting, held immediately following the Board of Pharmacy meeting at the same location, could easily be viewed online via the MBC’s website.  Many boards, commissions and committees, even those with smaller licensing populations, are delving into subject areas of major state and national importance and the inability of stakeholders to even view or listen to proceedings harms public outreach efforts.  Consumers, licensees, professional associations, media and state and national regulatory bodies would be well served through consistent, reliable and easy access to these meetings via webcasting.
Even more importantly may be the ability for the public to participate in meetings remotely.  The “Safe Patient Project” of Consumers Union appeared at a meeting of the MBC recently and publicly asked  the MBC to not only webcast each meetings (and also its committee meetings), but also to devise a way for consumers/members of the public to participate in meetings remotely.  It appears as if other state boards are now doing this routinely, e.g., there is a new Autism Task Force within the Department of Managed Health Care (DMHC) which routinely has a call-in number whereby anybody anywhere can listen and also participate in the meeting without actually having to be there.  Same is true with the new Health Benefits Exchange and some other task forces and committees within the (DMHC).  

  

Staff Recommendation:  The DCA should explain what efforts it is currently taking to ensure robust, consistent public access to its meetings through mediums like webcasting.  The Department should explain how decisions are made to webcast public meetings and what impediments it faces to ensure consistent viewing of meetings online.  The DCA should also discuss with the Committee the feasibility of boards allowing for public participation via a call-in system or other method for their meetings. 
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