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IDENTIFIED ISSUES, BACKGROUND AND
RECOMMENDATIONS REGARDING
THE ACUPUNCTURE BOARD

BRIEF OVERVIEW OF THE
ACUPUNCTURE BOARD

Function of the Board

The Acupuncture Board (Board) regulates the praafacupuncture and Asian medicine in the State
of California. The Board established and maintaintsy standards of qualification, primarily thrdug
its authority to license.

The practice of acupuncture, as defined in B&P C®eetion 4927, involves the stimulation of certain
points on or near the surface of the body by tkeriton of needles to prevent or modify the
perception of pain or to normalize physiologicaldtions, including pain control, for the treatmeht
certain diseases or dysfunctions of the body adddes the techniques of electroacupuncture,
cupping and moxibustion. B&P Code Section 493ha@uizes a licensed acupuncturist to engage in
the practice of acupuncture and to perform or pilesthe use of Asian massage, acupressure,
breathing techniques, exercise, heat, cold, magnetstion, diet, herbs, plant, animal and mineral
products, and dietary supplements to promote, miainand restore health. Section 4937 gives
acupuncturists some additional authority to pracaciumber of other forms of Asian treatment.
However, as set out in subdivision (b), these tneats (unlike the practice of acupuncture itsek) a
not restricted to the acupuncture profession.

The primary responsibility of the Acupuncture Bo&do protect California consumers from
incompetent, and/or fraudulent practice througheti®rcement of the Acupuncture Licensure Act
and the Board's regulations. The Board implemesgslatory programs and performs a variety of
functions to protect consumers. These activitieliide setting licensure requirements for
acupuncturists, developing and administering tbenlsure exam, issuing and renewing licenses,
overseeing the investigation of complaints agdinshsees or allegations of unlicensed activity,
overseeing the continuing education program, anditmiang probationer acupuncturists.

The Acupuncture Licensure Act commences with Bussirand Professions (B&P) Code, Section 4925
et seq. The Board's regulations appear in TitleDh@sion 13.7, of the California Code of
Regulations (CCR).



The Acupuncture Licensure Act provides that theot€ction of the public shall be the highest
priority of the Acupuncture Board in exercisingliteensing, regulatory and disciplinary functions.
Whenever the protection of the public is inconsisteith other interests sought to be promoted,
the protection of the public shall be paramourh’concert with this statutory mandate, the
board’s 2007 Strategic Plan, states, “The missiadheAcupuncture Board is to benefit, educate,
and protect the public through regulation of liaees development of education standards,
provision of consumer information, and enforceneadrihe Acupuncture Licensure Act.”

The Strategic Plan also included a vision stateminth indicated that the Board is “committed te th
enhancement of the health and safety of the pedflalifornia by ensuring highly qualified
practitioners working as primary care professiomalgartnership with other health care provideas, f
and ethical standards of professional conduct.exadllence in practitioner training and education.”

There are approximately 10,000 active license&zaiifornia. The Board has an annual operating
budget of approximately $1.5 million. The Boaraispecial fund agency, and its funding comes from
the licensing of acupuncturists and biennial rerid@es of acupuncturists, as well as acupuncture
schools and continuing education (CE) providerarréhtly, the license and renewal fee for
acupuncturists is $325. The Board also receivesnige through its cite and fine program. The
average revenue from fines over the past threalfisars (2008/09 through 2010/11) is $87,000.

The Board’s anticipated expenditures for FY 201021 $1.9 million. The Board is scheduled to
loan the General Fund $5 million in Fiscal Year Q2. That loan is scheduled to be repaid with
interest in FY 2013/14. However, the reserve funilsbe reduced to 2.1 months before the loan is
scheduled for repayment. The Board spends appet&iyn40% of its budget on its enforcement
program, with the major portion of these expenéiugoing to OE&E.

The Board is authorized 9 staff positions, threa/bich were vacant when the sunset report was
submitted. Due to the hiring freeze, the Boardr@dilled these positions. The Board states that
“the vacancies have had a negative impact on tleed@ability to handle our workload,” but they
provide no evidence to support this statement.

In 2010, the DCA launched the Consumer Protectigiof€ement Initiative (CPEI) to overhaul the
enforcement process of healing arts boards. Aaogtd DCA, the CPEI is a systematic approach
designed to address three specific areas: Legsl@hanges, Staffing and Information Technology
Resources, and Administrative Improvements. Oultg implemented, DCA expects the healing arts
boards to reduce the average enforcement complitietine to between 12 -18 months. As part of
CPEl, the Board was authorized to hire one additistaff position. However, because of a hiring
freeze ordered by then Governor Schwarzeneggemgzt 31, 2010, as well as a 5% staff reduction
directive from the Department of Finance on Octd#:r2010, the Board had not filled the newly
authorized position as of October 2011.

History of the Board

The Board of Medical Examiners (now called the MatBoard of California (MBC)) began
regulating acupuncture in 1972 under provisions dlighorized the practice of acupuncture under
the supervision of a licensed physician as pasicapuncture research in medical schools.



Subsequently, the law was amended to allow acupteoesearch to be conducted under the
auspices of medical schools rather than just inicaédchools.

In 1975, Senate Bill 86 (Chapter 267, Statutes9gh) created the Acupuncture Advisory
Committee (Committee) under the Board of MedicahfBiners and allowed the practice of
acupuncture but only upon prior diagnosis or refddmy a licensed physician, chiropractor or
dentist. In 1976, California became the eightlesta license acupuncturists. Subsequent
legislation in 1978, established acupuncture gwianary health care profession” by eliminating
the requirement for prior diagnosis or referraldbljcensed physician, chiropractor or dentist; and
Assembly Bill 2424 (Chapter 1398, Statutes of 198horized Medi-Cal payments for
acupuncture treatment.

In 1980, the law was amended to: (1) abolish thepincture Advisory Committee and replace it
with the Acupuncture Examining Committee within Dirision of Allied Health Professions

with limited autonomous authority; (2) expanded #tupuncturists' scope of practice to include
electroacupuncture, cupping, and moxibustion; féatithat Oriental (Asian) massage, exercise
and herbs for nutrition were within the acupundtsiauthorized scope of practice; and,

(3) provided that fees be deposited in the AcupuedExamining Committee Fund instead of the
MBC'’s fund. Most of these statutory changes becaffextive on January 1, 1982.

In 1982, the Legislature designated the Acupundixamining Committee as an autonomous
body, and effective January 1, 1990 through AB 2@&Yapter 1249, Statutes of 1989) the name
was changed to the Acupuncture Committee to biektertify it as a state licensing entity for
acupuncturists. On January 1, 1999, the comnsttesehe was changed to the Acupuncture Board
(SB 1980, Chapter 991, Statutes of 1998) and reththeeCommittee from within the jurisdiction
of the Medical Board of California (SB 1981, Chapt86, Statutes of 1998).

Senate Bill 248 (Chapter 659, Statutes of 20053abkgul the 9 member Board and reconstituted the
Board effective January 1, 2006. As a resultBberd is currently composed of seven members with
a public majority (i.e., 4 public members and 3fessional members). Five members are appointed
by the Governor, one by the Speaker of the Asserndlyone by the Senate Pro Tempore. Four
members of the Board, including at least one memberis an acupuncturist, shall constitute a
quorum.

The Legislature has mandated that the acupunctensb@rs of the Board must represent a cross-
section of the cultural backgrounds of the licenseanbers of the profession. Members of the Board
are appointed for a term of 4 years. Each memlagrgarve no more than 2 full terms. The following
is a list of current members of the Board with iztibiography of each member, their current status,
appointment and term expiration dates and the afipgiauthority:

Appointment |Term Expiration | Appointing

Board Member. i
oard Members Date Date Authority

. . 9/14/09 6/1/2013 Senate
ROBERT BREWER was appointed as a public member by the Se'l}?égppointed

Rules Committee on August 30, 2006. 3/10/10

3/14/08 6/1/2013 Governor
E?eappointed
7/13/09

CHARLES J. KIM, (Vice-Chair) was reappointed as a pul
member by Governor Arnold Schwarzenegger on Ju)y2809. Since
2007, Mr. Kim has served as chair of the Koreatitlite of Southern
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California, a non-profit education organizatiorroifs 1995 to 2007, h
served as national president for the Korean AmeriCaalition and,
from 1988 to 1995, was managing partner for Amerigacess Group
Mr. Kim founded the Inter-Community Action Netwo(lkCAN) in the
Diamond Bar, La Habra, Fullerton, Buena Park, @esrareas in 200
and is a member and past president of the Rotary 6f Koreatown,
He is also a member of the National Council on NoKorea,
Community Advisory Board for the Southern Calif@niGas
Company, and Advisory Council on Democratic and cead
Unification of Korea.

ANYORK LEE, L.Ac., (Chair) was appointed as a licensed men
by Governor Arnold Schwarzenegger in July 2009. . Mee has
served as an acupuncturist in private practiceesir883. Mr. Lee ha
served as an instructor and clinic supervisor dtailbra Medica
University. He serves as the president of the Cibwfi Acupuncture
and Oriental Medicine Associations and is a menabe¢he California
Alliance of Acupuncture Medicine Board of Directordhis position
requires Senate confirmation.

7/31/09
ber

12}

6/1/2013

Governor

GEORGE WEDEMEYER was appointed to the Californ
Acupuncture Board as a public member by SpeakeéhefAssembly
Karen Bass on June 18, 2009.

6/18/09
a

6/1/2013

Assembly

PAUL WEISMAN, was appointed as a public member by Gove
Arnold Schwarzenegger on July 31, 2009. Since 199t, Weisman
has worked as a tax and sports attorney for his prantice, the Law
Office of Paul H. Weisman. Prior to that, Mr. Wheisn was a senig
associate at Goldfarb, Sturman and Averbach fror@81® 1990,

senior attorney with District Counsel, Internal Beue Service from

1983 to 1987 and attorney for the Legislation aeduRations Division
of the Office of Chief Counsel, Internal Revenuev&= from 1982 to|
1983. He has served as an alternate board membidgnef Los Angeles
County Assessment Appeals Board since 2002.

7/31/09
nor

r

D

6/1/2013

Governor

Vacant — licensed acupuncturist

Governor

Vacant — licensed acupuncturist

Governor

PRIOR SUNSET REVIEW: CHANGES AND IMPROVEMENTS

The Board was last reviewed by the former Jointidlagive Sunset Review Committee (JLSRC)

in 2005. At that time, the JLSRC identified 10uiss for discussion.

On October 31, 2011, the Board submitted its reguBunset Report to this Committee. In this
report the Board described actions it has takeresis last sunset review. Below are the Board’s

responses to the issues raised during the laseSResiew. For a complete history of the

background of these issues see, “Background Papefearing January 4, 2005.”

* The Board was fully reconstituted effective Janugrg006. Senate Bill 248 (Chapter 659,
Statutes of 2005) repealed the nine-member Boathonary 1, 2006, creating a new
Board of seven members with a revised membership.

4




Scope of practice has continued to be an issuthéoBoard. The Board formed a “Blue
Ribbon Panel” in November 2010 to look into primagaye definition, scope of practice
and related educational requirements. AccordingédBoard’s Sunset Report, the panel
was unable to hold its first meeting in Novembet Pdue to staffing limitations. That
meeting has not been held.

In 2005, the Board enacted emergency regulatiaqenmag acupuncturists to use needles
labeled for single use only and made it unprofesgioonduct for an acupuncturist to use a
needle more than once. This regulation benefitsamers by helping to protect them from
life-threatening conditions such as HIV, hepatiisd antibiotic resistant bacteria.

In 2005, legislation was introduced to define @t “acupuncture assistant,” which was
administrative in nature and prohibited the asststéfom performing acupuncture. This
bill was vetoed by the Governor stating the bilswmnecessary. The Board has found
over the last three years that the use of unlickasapuncture assistants is not a current
issue. They report that they had only one enfoesg#nssue involving an unlicensed
acupuncture assistant in the last three years.nidjerity of unlicensed cases involve
individuals whose licenses are delinquent.

Physicians and surgeons, podiatrists and dentistspecifically exempt from the licensure
requirements of an acupuncturist as long as theligensed. The Board is not aware of
any complaints against these professions for miagtiacupuncture. However, any
complaints regarding their practice would have ba#iezcted to the appropriate regulatory
body.

Senate Bill 248 (Chapter 659, Statutes of 2005hged the quorum requirement from a
majority of the members to five members. Thisafiéct the ability of the Board to
conduct business. Subsequently SB 821 (ChapterS3@iutes of 2009) changed the
quorum requirement to four members of the Boardctvishall include at least one
acupuncturist.

The Board has been randomly auditing 10 licensemsrdh. The results have shown that
93% of licensees are in compliance with the comtigeducation requirements. The Board
states that it wishes to increase those auditdortumately, with furloughs and vacancies
the Board has not been able to deal with that madit workload.

In 2009, the Board sponsored legislation to reqaa@uncture training programs be
located in a school which has been approved byarediting agency of acupuncture and
Asian medicine program that is recognized by th®. Department of Education. This
piece of legislation was opposed by one of the acajure associations. Subsequently, the
bill was amended deleting everything to do with Aweipuncture Board.

The Board is still of the belief that the Califaim\cupuncture Licensing Examination
(CALE) should remain the state’s licensing examorat The CALE is developed by the
Department of Consumer Affairs Office of ProfessiblExamination Services according to
the Standards for Educational and PsychologicdifgéStandards) published by the
American Educational Research Association, the AcarrPsychological Association, and
the National Council on Measurement in Educatidhe Standards are the criteria used by
the psychometric and legal professions to judgetidiean examination is legally
defensible and psychometrically sound. The OffitBrofessional Examination Services
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has proven to be a very reliable and professioadhpr in the development of the licensing
examination. Consistent with the Board’s policyetsure a psychometrically sound and
valid licensing examination, the Board indicatedttih has and will continue to review and
evaluate testing alternatives.

CURRENT SUNSET REVIEW ISSUES

The following are unresolved issues pertaining to the Board, or areas of concern for the
Committee to consider, along with background information concerning the particular issue.
There are also recommendations the Committee staff have made regarding particular issues or
problem areas which need to be addressed. The Board and other interested parties, including
the professions, have been provided with this Background Paper and can respond to the issues
presented and the recommendations of staff.

BOARD ADMINISTRATION ISSUES

ISSUE #1: (BOARD LACKING IN ITS OVERALL OPERATION.) Is the Board operating in
an efficient and effective manner?

Background: When the Board was last reviewed in 2005, the JCB@Grmerly the JLSRC) found
that “while the vast majority of the Board’s liceres are competent, responsible professionals and
provided a valuable and valued service, the Baaelfimay not be serving the public and those
licensees well.” The JCBCCP pointed out four magjablem areas for the Board:

* Misreads its governing statutes concerning theescbpractice of licensees.

» Seeks to erect significant barriers to new acupuists becoming licensed.

» Potentially endangers the public by refusing tonpuityate regulations concerning sterilization
of the needles used by acupuncturists or evenstugs this issue as an agenda item in any
public meeting.

» Fails to take resolute and definitive steps to eslslithe unlicensed practice of acupuncture by
unlicensed assistants, some apparently as youb®, asd by other health care providers.

Because of problems also identified by the forml&RIC in a 2002 sunset review of this Board, the
Little Hoover Commission (LHC) was charged by safi&ection 4934.1 of the B&P Code) to assess
longstanding and contentious issues regarding tidite’'8 regulation of the acupuncture profession
including a review of the scope of practice andoadional requirements for acupuncturists, the
process for accrediting acupuncture schools andXamining licensees. The LHC released its report
in 2004, and identified the core problem with theaBl this way:

“Many of the specific issues that the Governor teLegislature asked the
Commission to review have festered because the xaipre Board has often actasl
a venue for promoting the profession rather thang@ating the professiori (Little
Hoover Commission, Regulation of Acupuncture: A Complementary Therapy
Framework: September 2004, page 63 — emphasis added).
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Some of these problems continue to persist withBaard and it appears to struggle with decision
making and lacks follow through. For example:

* A "Blue Ribbon Panel” was established in Novemkie2@l0 in order to look into important
issues regarding a primary care definition, scdg@actice and related educational
requirements. The Panel has not met and thergugstion of the mandate given to this Panel
for consideration.

* The Board approved six different regulation char(gy@msfer credits for out of state students,
independent study, additional practice locatiofisjaal training, repeal of non-English exam,
and disciplinary guidelines). None of these wesntioned in the Board’s sunset report even
though they are supposed to be included. Addilipnaappears no further action was taken
on these regulations after the Board’s vote to nfowgard with the regulations.

* In 2009, the Board decided to make important chaihgé¢he law regarding school approvals
but ended up deferring to a national acupunctuseaation and hasn’t moved forward with
dealing with problems surrounding school approvals.

Additional problems with this Board include its sduled meetings. The written meeting materials
are, at times, insufficient to foster meaningfidalission or decisionmaking by the Board members, or
open discussion with the public and participanthatmeetings, and they are not always availabée in
timely manner..

There is also a problem in the way in which the8aailizes its standing committees. According
to the Board’'s Sunset Report, “. . .committeesesas/an essential component of the full Board to
address specific issues referred by the publiecommended by staff. Committees are composed
of two Board Members who are charged with gathepinlglic input, exploring alternatives to the
issues and making a recommendation to the full @barhe Board has established four
committees as described below:

Executive Committee: Addresses issues relatederalitures/revenue/fund condition,
executive officer selection/evaluation, legislatregulations, committee policy/procedures,
and special administrative projects.

Education Committee: Addresses issues relatedupuacture educational standards,
school application and approval process, tutomnag@ms, and continuing education.

Examination Committee: Addresses issues relategvelopment and administration
contracts, administration, and miscellaneous issues

Enforcement Committee: Addresses issues relatedajee of practice, complaints,
disciplinary decisions, probation monitoring, reatements, and miscellaneous issues.

It is unclear if or when these committees meetdifdahally, it appears committee meetings are
not typically held in public, as only six have bgmrblicly noticed between February 2006 and
February 2012. Because the meetings are not hglddlic, it is unclear how the committees
conduct their business or how often they meet. #althlly, the public is not permitted to observe
or join in the policy discussions.

Another problem regards the Board’s compliancedbieaence to its Strategic Plan. The Board’s
Strategic Plan was adopted in 2007. It lays gumission, vision, principles, goals and objectives
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According to the strategic plan, the mission ofabapuncture board is to “benefit, educate, and
protect the public through regulation of licensudeyelopment of education standards, provision of
consumer information, and enforcement of the Acepune Licensure Act.” The board’s seven key
goals outlined in the plan are:

Advance higher education standards.

Review, clarify and disseminate the scope of pecacti
Promote ethical conduct of licensees and students.
Reduce or eliminate unlicensed activity.

Clarify the process of school approval.

Re-evaluate and improve continuing education staisda
Improve communication with industry and consumers.

NogA~WNE

It is unclear which of the goals have been metwahidh remain unresolved. It is also unclear

what actions have been taken in an effort to nfeestrategic goals that were adopted in 2007. For
example, how has the Board advanced higher educstémdards? The objectives were to clarify
issues regarding the title of doctor and upgradecN&&el practitioner standards. How have these
objectives been accomplished?

According to the Board’s sunset report, a stratpaoning session is scheduled for early 2012.
The Board’s Website, however, does not list an opieg strategic planning meeting.

Most of the current issues for review are the sashose that this Committee and the former
sunset review committees have struggled with fiorost 14 years. Taken individually, these may
not be particularly significant issues, but onwiele, they appear to indicate a general lack of
accountability and follow through on the part of Board and whether there is a willingness on
the part of the Board to take direction and impletmecommendations of the Legislature.

Staff Recommendation: The Board should explain the purpose of the “Blueld®on Panel” and
what the Board intends to accomplish by convenihg fPanel. The Board should also submit to the
Committee a corrective action plan to implement fioowing operational management tools:

1. The Board should establish tracking mechanism fgs@oved regulatory changes and other
instructions given to staff.

2. The Board should use its committees in a more op@d productive manner. The Board
should explain why it has a history of cancellingematings.

3. The Board should explain to the Committee whethebelieves it is meeting the goals and
objectives of its Strategic Plan of 2007.

4. The Board should update its strategic plan and deyeand publish a detailed action plan

with specific action items and realistic target @stfor how each of the objectives will be met.

The Board should be given a written status repontthe action plan at each board meeting.

Board meetings should be webcast, when feasible.

Board meeting materials should provide sufficiemformation to permit board members to

make informed decisions and the public ability toderstand the issues discussed.

No o

Because of the deficiencies and related problems with this Board it is recommended that this
Board’s sunset not be extended beyond two years and be reviewed once again to assure that
corrective action has been taken by this Board.
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Issue #2:(QUORUM PROBLEMS.) Why is this Board constantly in peril of losing its quoum?

According to statute (B&P Code Section 4929) thmesmbers of the Board shall be acupuncturists and
four shall be public members. Section 4933 (destthat four members of the Board, including at
least one acupuncturist, shall constitute a quor@urrently, there is only one licensed acupunsturi
sitting on the Board. This means that if the $ickensed member is unable to attend scheduled
meeting(s), the Board would not be able to conbustness.

The Board typically meets three times per yearlaxla history of canceling one meeting per year.
The cancelled meetings may be due to quorum issues.

Year Meeting Scheduled Meetings Cancelled Meet@msducted
2008 4 1 3

2009 4 1 3

2010 5 1 4

2011 4 0 4*

*One of the four meetings was a special meetind falthe sole purpose of conducting examination
business in closed session.

Staff Recommendation: The Governor should appoint as soon as possible divthe licensed
acupuncturists to the Board and the requirement tlane licensed member be in attendance at a
Board meeting in order to establish a quorum shoddd removed.

ACUPUNTURE SCOPE OF PRACTICE ISSUES

ISSUE #3: (BOARD OVERLY INVOLVED IN SCOPE OF PRACTICE ISSUES.) Is there a
need for the Board to be constantly involved in effrts to redefine scope of practice for
acupuncturists?

Background: Section 4926 of the B&P Code provides Legiskiivent regarding acupuncture
practice (and the Acupuncture Practice Act) in Gatia: “In its concern with the need to eliminate
the fundamental causes of iliness, not simply tooee symptoms, and with the need to treat the
whole person, the Legislature intends to estalafighis article, a framework for the practice oé tért
and science of Oriental medicine through acupuectlihe purpose of this article is to encourage the
more effective utilization of the skills of acupuudsts by California citizens desiring a holistic
approach to health and to remove the existing legastraints which are an unnecessary hindrance to
the more effective provision of health care sersicAlso, as it affects the public health, safatyd
welfare, there is a necessity that individuals ficawy acupuncture be subject to regulation androbn
as a primary health care profession.”

“Acupuncture” is defined in B&P Code Section 49aid the practice involves “the stimulation of
certain points on or near the surface of the badthb insertion of needles to prevent or modify the
perception of pain or to normalize physiologicaldtions, including pain control, for the treatmeht
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certain diseases or dysfunctions of the body adddes the techniques of electroacupuncture,
cupping and moxibustion.” No other person othanth physician and surgeon, a dentist, or a
podiatrist, are permitted to perform the applicatad a needle to the human body or any acupuncture
technique or method involving the application afesedle to the human body unless they have an
acupuncturist’s license.

B&P Code Section 4937 delineates additional tealescand modalities performed by an
acupuncturist and provides that a licensed acupustimay “perform or prescribe the use of Asian
massage, acupressure, breathing techniques, exdrest, cold, magnets, nutrition, diet, herbsitpla
animal and mineral products, and dietary supplesienpromote, maintain, and restore health.” A
“magnet” is defined in Section 4937, as well asafp) animal, and mineral products” and “dietary
supplements.” Both Section 4927 and 4937 takeetlay provide for the treatment, techniques and
modalities which may be performed by an acupunstyrsuant to their license. However, as set out
in subdivision (b) of Section 4937, the modalite®l techniques as described in Section 4937 are not
exclusively limited to those who possess an acupuadicense, they may also be used by those who
do not possess a license or who possess anotbesdi@s a healing arts practitioner.

Over the years this Board has struggled with sobgeactice issues regarding the practice of
acupuncture. Because of the constant interpregto misinterpretations of scope of practice lgy th
Board, the former JLSRC requested the LHC to exarttiis issue. The primary issue for the Board at
that time was whether an acupuncturist should bsidered as a “primary health care provider” and,
therefore, its scope of practice should be broadle®®th the LHC and Legislative Counsel did not
believe that the law creating the Acupuncture Attmded for an acupuncturist to be the primary care
professional responsible for coordinating (or belmg“gatekeeper”) for the ultimate care of a patie

As the LHC indicated:

“While some people may turn to acupuncturists fiosteverything that ails them ... it
is difficult to see how practitioners of an alteima healing paradigm can be
responsible for coordinating care with biomedicgledalists (another potential
meaning).” Little Hoover Commission, Regulation of Acupuncture: A Complementary
Therapy Framework, page 25.)

Legislative Counsel observed that the intent laggua the Acupuncture Act could “have any number
of meanings,” but none is sufficiently clear to veaat overriding or expanding the scope of pracise

it is established by the operative provisions ef B&P Code Section 4937. Counsel asserts that an
acupuncturist is not authorized to “engage in @deo scope of practice than is authorized by Sectio
4937 of the Business and Professions Code.”

There are many definitions of “primary care provjtisome of which were delineated in the LHC
report in 2004. The LHC and prior sunset repoatgetithoroughly documented the discussion and
evidence about primary care providers and its lagy® history. In general, all agree that being a
primary care provider allows acupuncturists toils point of contact for patients. A patient does
need prior diagnosis or referral from a licensegsphan in order to seek treatment from an
acupuncturist.

However, some in the acupuncture community arktstihg to push the definition to enhance the
scope of practice toward western evidence baseicmedind away from traditional Chinese medicine
(TCM). Those efforts cloud almost every aspedhefBoard’s policy discussions. We note that,
according to the LHC's report, “some of those acdimg for greater Western training are seeking the
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title of ‘doctor’ and access to insurance reimbuorests making it difficult to sort out economic
aspirations from medical issueqLittle Hoover Commission, Regulation of Acupuncture: A
Complementary Therapy Framework, page 21.)

In 2005, an attempt to further define the scopacnfpuncture was introduced in Assembly Bill 1113
(Yee). This bill proposed to authorize acupunstsrto diagnose within his or her scope of practice
The bill was vetoed by the Governor stating thentecope of practice is vague and leaves room for
interpretation. The veto message went on to sayihvernor would consider signing a bill that
authorizes an acupuncturist to diagnose speckyid¢atlthe purpose of providing acupuncture
treatment. However, the Board uses the proposefiége in their sunset report, “An acupuncturist
may diagnose within their scope of practice andttiltnesses and injuries, in addition to prescwmpi
herbs and herbal formulas, perform Oriental massagetroacupuncture and moxibustion.”

Staff Recommendation It appears after many years of this ongoing dispated continued efforts

of the Board to somehow resolve this issue and nath the creation of a “Blue Ribbon Panel” to
revisit this issue, it is time for the Board to me¢uish its involvement in trying to clarify scopaf
practice for acupuncturists. Any scope of practickanges should be referred to the Legislature and
certainly should not be attempted pursuant to regtibns since there appears to be no authority for
the Board to broaden scope of practice. It is ot prerogative of the Legislature to make such
changes regarding scope of practice in statute.

ACUPUNCTURE EDUCATION AND PROGRAM APPROVAL ISSUES

Issue #4: (ADDITIONAL IMPROVEMENTS NEEDED TO BOARD’S OVERSI GHT OF
SCHOOLS.) Should the Board continue to be responsle for the approval of schools and
colleges in offering education and training in theractice of acupuncture and should schools of
acupuncture be required to be accredited?

B&P Code Section 4939, subsection (a) require8thard, on or before January 1, 2004, to “establish
standards for the approval of schools and colleffesing education and training the practice of an
acupuncturist, including standards for the facirtyhose schools and colleges and tutorial programs
Section 4939 subsection (b) states that the trgipingram shall include a minimum of 3,000 hours of
study.

There are approximately 60 acupuncture schoolsigaut the U.S., 36 of which are approved by the
Board. Twenty of the California-approved schoakslacated in California and 16 in other states.

The Board approves the schools and their curricyduograms to ensure they meet the standards
adopted by the Board. The school approval proezpsres review of the application, governance,
program curriculum, catalogs, admission policiésdent and faculty policies and procedures, and
financial solvency. An onsite visit is performedreview implementation of policies and procedures,
facilities and clinical training. According to tiBoard’s Sunset Report, the Board and Bureau of
Private Postsecondary Education (BPPE) “may perfojaint onsite visit, if the education institution
has applied to both entities for approval.”

However, the prior Bureau of Private Postsecondad/VVocational Education (BPPVE) was sunsetted
in 2007, and reconstituted as the BPPE in 2010inDuhe time the Bureau was not in operation,
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schools were permitted to operate without the egbtpreviously provided by the Bureau. The
reconstituted Bureau is in the process of implemgrits new oversight responsibilities and has
published plans for review and approval of schaealgject to its jurisdiction. The impact of the sen
and reconstitution of the Bureau on oversight efpamcture schools is as yet unclear.

The Accreditation Commission of Acupuncture ande®ial Medicine (ACAOM) is the nationally
recognized accrediting agency for the field of amgture and oriental (Asian) medicine. While many
other states defer to ACAOM accreditation as baisgfficient condition for applicants to take the
licensing exam in their states, California doesatmtept accreditation by ACAOM, nor does it require
graduation from an accredited school as conditidmeong eligible to take the licensing exam. laste

it conducts its own school evaluation and approvals

In 2004, the LHC conducted a comprehensive comiparahalysis of the school approval process of
the ACAOM, the approval process of the BPPVE, dmdBoard approval process. The LHC’s report
concluded that the processes used by ACAOM appéeareel superior to the school approval process
used by the Board and could be used by the staesiare the quality of education for potential
licensees.

In 2009, the Board sponsored legislation (AsserBlilyl260 (Huffman)) that would have required
accreditation by a national accrediting agencygaced by the United States Department of
Education (such as ACAOM) and would have elimindbedtutorial program as an avenue to
licensure. According to the Board, the bill wapoged by one of the acupuncture associations and
eventually it was amended to remove all referea@ctpuncture.

Because California performs its own school appvhlere are a number of consequences and
problems. These include:

« Students who are educated in accredited schodlathaot approved by California receive
only partial credit for their training. If they sh to gain licensure in California, they must
complete a Board approved training program.

» Applications for Board approval from schools lochteitside of California are not being
processed due to budget constraints. The Boarddtdseen able to process at least one out of
state school application for four years.

» The Board is not conducting ongoing site reviewsrad school is approved. According to the
Board, “In 2010, the Board began scheduling andlgoting annual onsite review of approved
schools; however, because of staff vacancies andltrestrictions, this has temporarily been
postponed.”

Another indication of the Board’s lack of appropeiachool oversight and the possible need to atiliz
ACAOM for school approvals is the following:

* At the February 2009 Board meeting, the Board vtdegpprove a school despite a number of
findings that included instructors did not meet immiam criteria, subject matter was missing,
the curriculum and some classes were defined atwae which should have been mandatory,
there was evidence that students were permittdd teeedling, which is not allowed. Despite
the evidence, the school was approved. Staff mstsuicted to conduct an unannounced site
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visit within a year. It is unclear if the site \ikias occurred.

* At the September 2009 Board meeting, an applicdtoapproval from a school in Hawaii
was discussed. Board staff was unable to conduenhsite visit, due to travel restrictions, so
the application was not approved. During the dis@mn, it was revealed that another out of
state school may have been approved without beofedih onsite visit. As of February 2011,
the board had still not obtained approval to cohtlue onsite evaluations and the applications
are still pending.

» At the Board meeting on February 24, 2011, there amaagenda item regarding a problem
with teachouts at a school that had gone out ahkbas. The Board became involved in
negotiating between the new owners of the schablsame of the students. The Board’s
authority to perform this function is unclear sirthe BPPE is generally responsible for dealing
with issues surrounding school closures.

The National Guild of Acupuncture and Oriental Madé (NGAOM) has argued that the low pass
rates are a direct result of poor training in Bagpgroved schools. NGAOM has also argued that the
Board has refused to take action on low employmaties and low salaries earned by acupuncture
school graduates. This is not, however, the resipoity of the Board. It is related more to the
student protection provisions of the BPPE, andetimeay be a cause of action against the school for
any misrepresentations it makes to students dhéofailures of the school.

Staff Recommendations: For now, the Board should continue its overall respsibility to approve
acupuncture schools and their educational progranmgwever, the Board should enter into a
Memorandum of Understanding (MOU) with the BPPE #&ssure there is no duplication of site
visits, or in the role that each agency has in bdtie approval and oversight of these schools. It
should also be required that these acupuncture salsceither have currently, or obtain within a
reasonable time, accreditation from an accreditiagency recognized by the United States
Department of Education. Especially since the aediting process for these schools appears to be
superior to that of the Board. At some time in theure, consideration could be given, based on the
success of accreditation of these schools, to efating the Board’s responsibility and need for
approving acupuncture educational programs.

ISSUE #5: (CE AUDITS NEEDED.) Does the Board provide suffiient oversight of its
continuing education (CE) program?

Background: According to the Board’s Sunset Report, the Bo#ids to randomly select ten
licensees” to be audited for CE compliance. Tip@realso states that the Board’s goal is to akflit
licensees per month, but the staffing limitatioaggnhampered the Board’s ability to meet that goal.
If the Board did meet this goal, it would only a@®0 out of 10,000 licensees every year, which is
only 3% of the licensees.

The Board reports that 93% of CE audits show ttenkees are compliant. Licensees who are not
compliant are issued a citation and fine. Boaatisics show that the number of citations issuesl h
increased from 22 in Fiscal Year 2008/09 to 42adsn 2010/11. Itis unclear if the increase in
citations and fines is related to the CE audits.
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It appears that some approved CE courses may ngilgavith Board regulations. In January 2010,
the National Guild of Acupuncture and Oriental Mzde issued a letter to the Board alleging that the
Board had approved CE courses that were “grosdlpfocompliance” with the Board’s regulations.
NGAOM gave examples of approved classes in numgyohatalism, and astrology. At that time,
Board staff indicated that they would review tret bf approved courses and correct any that were
inappropriately approved. However, a recent rexaéthe list of approved courses dated September
21, 2011 included courses in “The Capacity andckan of Love,” Heaven, Man and Earth:
Cosmology, Magic and Science in Chinese medicitéVid herapeutics: Sound Healing with Tuning
Forks; “Reiki Level | and Level Il and Four Enerfgaling Theories.” We also note that, although no
more than five hours of CE may be obtained in thre-practice category, a course titled “Marketing
Course You Never Got in School — But Need to GrowryBusiness” is approved as an online course
on an ongoing basis for 6.5 hours of CE credit.

The Board reports that there are over 700 appr@Eg@roviders and that the Board receives an
average of approximately 175 CE request for coapggovals each month. However, the Board does
not charge a fee for approving individual CE cosysehich is a significant workload. There is
precedence for charging a fee to CE providersdarse approvals. The Board of Optometry charges
$50. While the Board has authority to audit CErses, limited resources, as claimed by the Board, d
not permit the Board to perform this function.

Staff Recommendation: The Board should review its CE course approval aaliting processes to
determine if it has sufficient resources to operate effective CE oversight program. The Board
should seek legislative authority to assess a f@eGE course approvals. If appropriate, the Board
should submit a Budget Change Proposal to obtaiafEtedicated to conducting increased CE
audits.

LICENSING AND EXAMINATION ISSUES

ISSUE #6: (ELIMINATE STATE-ONLY LICENSING EXAM?) Should th e Board utilize the
National Examination instead of the current Califomia-only licensing examination?

Background: The Board develops and administers its own licepeikam. Conversely, most states
automatically accept applicants who have passedianal exam administered by the National
Certification Commission for Acupuncture and Orartledicine (NCCAOM). The national licensing
exam is offered in English, Chinese, and Koreaniamdcomputerized examination and offered at
multiple locations in states in which it is provitleCalifornia is the only state that does not ptdee
national exam. The state exam is offered onlyéveigzear once in northern California and once in
southern California.

In 2007, the Board contracted with OPES to condaandepth study to define the practice of
acupuncturists in terms of actual job tasks that il@=nsees must be able to perform safely and
competently and the knowledge required to perférose tasks. The Validation Report of the
Occupational Analysis of the acupuncture profesaiwt the Test Plan was adopted by the Board on
February 19, 2009. This report serves as the bhidpr the ongoing development of the state
licensing exam. A new exam was administered feffitist time in February 2011. The fact that the
Board develops and administers its own exam hasrgtgad a number of challenges for the Board. We
note that the Board struggles with these challemg#slimited resources; not the least of whichhs
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translation of the exam into Chinese and Koreaguages. As indicated, the Board offers the exam in
Chinese, English and Korean. The Board’'s SunspbRédicates that adapting the English
examination into Chinese and Korean creates artdndardized exam and are not equivalent
measures of minimum competency.” The Board reghésthe tests vary in terms of difficulty and
equivalency when translated. The Board is consigex regulatory change to only administer the
exam in English only. We note that the nationaising exam continues to be administered in
Chinese and Korean.

One notable problem occurred with the translatiotihe exam to Chinese and Korean when it
provided its new exam on February 2011. When #ve exam was provided, applicants for licensure
who registered to take the exam in Korean weremgaveest that contained many questions presented
in Chinese not Korean. Only 30 percent of the iappts who took the Korean language exam passed,;
this is significantly lower than past pass rate® (selow). Board representatives reported the exam
was not translated into Korean in its entirety liseait was believed that in the past Korean-languag
test takers had an unfair advantage due to the lesitips of translating the test into Korean.
Additionally, the Board believed Korean-speaking@mcture students were taught in Chinese and,
therefore, the Board expected that the studentsdumderstand the Chinese test questions. In
response to an outcry from Korean-language appc#me Board will permit the applicants to retake
the test after it has been properly translatedadditional cost to the applicants.

Additional challenges include low pass rates aratregubversion. The average pass rate for the last
exam was only 59% (see below). It appears thantiegrity of the state exam has been compromised.
According to a capitolwatch.org story on May 16120the Board has found that students could
purchase “study guides” containing many of the awrsvirom previously administered licensing
exams.

Table 8. Examination Data
California Examination (include multiple language)if any:
License Type Acupuncture
Exam Title| California Acupuncture License Examination
Language English Chinese \ Korean
FY # of Candidates t 686 187 250
2007/08 Overall Pass % 55% 60% 74%
FY # of Candidates t 602 201 245
2008/09 Overall Pass % 54% 56% 66%
FY # of I Time Candidates 422 124 200
2009/10 Overall Pass % 59% 55% 70%
FY # of I time Candidates 369 126 163
2010/11 Overall Pass %  66% 60% 50%
Date of Last OA December 2008
Name of OA Developer Office of Professional Examination Services
Target OA Date 2013

* The total number of candidates referenced inath@ve chart for FY 2007/08 and FY
2008/09 include all candidates, not justiine candidates. In 2005, the Board switched to a
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new exam database, which did not capture the pue\egam taking history. This prevented
the Board from reporting statistics ofitime candidates versus re-examinees for a codple o
years.

In terms of costs of the examination, the Boardhsppproximately $660,000 (or 43% of its entire
operating budget) in the last two fiscal yearsterekam. This is more than it has spent on itseent
enforcement program, which was about $590,000s fi@dises the question of whether the examination
fee is sufficient to pay the cost of administering exam.

Staff Recommendation: Because of the problems thigoard has encountered with providing a
state licensing examination for acupuncture, and th associated costs of this exam, and because
of the existence of a national examination which ggears to be adequate to test entry-level
practitioners, the Board should justify to the Comnittee why it believes a state only examination
for the practice of acupuncture in this state is neessary. If the national exam was adopted in
California, would it not provide better reciprocity for applicants from other states who wish to
practice in this state?

ENFORCEMENT ISSUES

ISSUE #7: (DISCIPLINARY CASE MANAGEMENT TIMEFRAME STILL TAK  ING TOO
LONG.) Will the Board be able to meet its goal ofeducing the average disciplinary case
timeframe from 2 ¥z years or more, to 12 to 18 mont®

Background: The Board is responsible for regulating the practitapproximately 10,000
acupuncturistsThe Board receives an average of 145 complaintgqmar(see table below). The
Board also receives reports when an applicantensiee is arrested or convicted. These reports hav
increased from 56 in 2008/09 to 92 in 2010/11. iflceease may be due to a new requirement that all
licensees are fingerprinted - not just those wheevieensed in 2001 - as was previously the case
Board reports that the majority of enforcement sage cases relating to unprofessional conduct,
ethical issues, practice management issues andlsaxaconduct.

Complaints are categorized into 4 distinct growopsnplaints received from the public, other
governmental agencies, licensee/professional grangsomplaints labeled as “other.” Complaints
classified as “other” include mandatory reportsrirspecific entities; including settlements and
malpractice judgments pursuant to Business & Psadas Code Section. The table below summarizes
the sources and number of complaints received &Btard from 2008-2011.

Source of Complaint 2008-2009 2009-2010 2010-2011
Public 74 53 59
Governmental Agencies 33 17 20
Licensee/Professional Groups 12 7 19
Other (does not include arrest/conviction repor2d 74 37

Sub Total 148 151 135
Arrest/Conviction Reports 56 85 92
Total 204 236 227
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The cycle time to process complaints is affecteddaeral factors including the length of time kda

to process complaints, conduct investigations ddeusations by the AG’s Office and schedule and
hold hearings with the Administrative Law Judgésstly, the case goes back to the board for a final
decision.

A complaint that has merit is referred to invediigaand assigned an investigator with DCA’s DOI.
At the conclusion of an investigation, if it is danhined that there has been a violation of the
Acupuncture Act, the case is referred by the ingasir to the Office of Attorney General (AG’s
Office) for preparation and review of the admirasitre accusation.

It takes an average of two and a half years foBih&rd to take discipline on its licensees. Adwit
other health care boards, the biggest bottlenepkiisuing discipline occurs at the investigatiod an
prosecution stages of the process.

FY 2008/09| FY 2009/10| FY 2010/11
Average days to complete desk investigation 45 83 15 1
Average days to complete sworn investigati@®8 660 467
Average days to accusation 1041 837 840
Average days to complete discipline 1105 711 706

On August 17, 2009, this Committee held an inforomatl hearing entitledCreating a Seamless
Enforcement Program for Consumer Boards.” This hearing revealed that Deputy AGs withie th
AG'’s Licensing Section handle both licensing andltiecare cases in a similar fashion without any
expertise devoted to the prosecution of those dasek/ing serious health care quality issues.
Moreover, the AG’s staff often allows respondentfile a notice of defense long after the 15-dayeti
limit has ended, which lengthens the time a capedsessed by the AG’s Office.

The DCA's cases are not given a higher priority arelcalendared according to available hearing
dates and Administrative Law Judges (ALJs) assigri@ases on average can take up to 12 months or
more months to be heard. Also, the DCA’s boardstameaus have over 40 different laws and
regulations with which ALJs must be familiar. Thask of specialization and training for the cases
referred by the other health care boards creasésation in which judges are issuing inconsistent
decisions. A board is then placed in a position@f-adopting the decision of the ALJ and providing
for a hearing of its own to make a different det@ation regarding the disciplinary action which
should be taken against the dentist.

The Board points out that there is one CPEI pasitiarrently vacant in the Enforcement Unit. It
should be noted that CPEI positions were createxpedite and maximize the efficiency of handling
all pending disciplinary actions and are dedicatetlacking of AG cases. The goal of CPEIl is to
reduce timeframes for enforcement cases to 12 tadi@hs. However, it is unclear if these positions
will be filled and may be in jeopardy because @ tlacent hiring freeze ordered by the Governdr. (I
is unknown whether the hiring freeze may have biéed for this Board.)

The Board’s data shows that it is taking, on averd@ days longer to complete desk investigations.

On the other hand, the timeline for investigatioasducted by the Department of Consumer Affairs
Division of Investigations has decreased from 68gsdn FY 2008-09 to 467 days in FY 2010/11.

17



According to data provided by the Board, in FY 2Q@and FY 2010/11, the average days to file an
accusation exceeds the average number of dayskitdaccomplete discipline. By definition, it shdul
take longer to complete discipline than it takeBleoan accusation. Therefore, the Board should
explain its data to the Committee.

Staff Recommendation: In order to improve case processing and case agang] to meet its goal of
reducing the timeframe for the handling its disciphry cases, the following recommendations
should be considered:

1) Continue to reduce the amount of time to processlaiose complaints.

2) A Guideline for case assignments must be establishaking into consideration the skills or
experience level of staff and other factors.

3) Making Case Processing and Aging a major focus bétBoard’s improvement planning.

4) Prioritize the review of aged cases.

5) Establish reasonable elapsed time objectives fartestep of the case processing.

6) Monitor performance by establishing regular oversigof case progress and staff
productivity.

7) A policy or procedures for supervisory staff in germing case reviews should be
established.

The Board should develop a form to standardize 88forts. The Board should explain why the

data it provided indicates that it took longer tibef accusations than it did to take formal discipk in
2009/10 and 2010/11.

CONSUMER NOTICE ISSUE

ISSUE #8: (NOTICE TO CONSUMERS NEEDED.) Should the Board pomulgate
regulations pursuant to a statute enacted in 19990 require acupuncturists to inform patients
that they are licensed by the Acupuncture Board?

Background: Section 138 of the Business & Professions Codeinegjthat DCA board and bureaus,
including healing arts boards such as the Acupuaeddoard, initiate the process of adopting
regulations on or before June 30, 1999, to reqtdrécentiates, to provide notice to their clients
customers that the practitioner is licensed bystase. A board is exempt from the requirement to
adopt regulations if the board has in place, itugteor regulation, a requirement that provides for
consumer notice of a practitioner’s status asemnBee of this state. The purpose of this stagute i
inform consumers the appropriate regulatory body tbgulates a particular licensee or practitioner.

Recently, the MBC promulgated regulations purst@i@ection 138 to require physicians and
surgeons to inform their patients that they arenged by the MBC, and includes the board’s contact
information. In the same manner, the AcupunctuwarB should implement Section 138 and adopt
regulations to require dentists to inform theirgyats that they are licensed by the Board.

Staff Recommendation: Pursuant to Section 138 of the B & P Code, the Bdahould adopt
regulations to require acupuncturists to inform tivepatients that they are licensed by the
Acupuncture Board.
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BUDGETARY ISSUES

ISSUE #9: (ARE RECENT LICENSING FEES SUFFICENT TO COVER BOARD COSTS?)
Is the Board adequately funded to cover its admintsative, licensing and enforcement costs and
to make major improvements to its enforcement progam?

Background: The Board is a self-supporting, special-und agé¢hayobtains its revenues from
licensing fees of acupuncturists, acupuncture dstenal continuing education providers. The
collection of fees supports the Board’s abilityofeerate its enforcement, licensure, examination,
renewal, its continuing education efforts. The B&aprimary source of revenue is the biennial
renewal for acupuncturists. The Board currentlgrges acupuncturists a $325 renewal fee. The
statutory maximum is $325. There have been ninfreases to license or renewal fees since 1996.

The Board has had a healthy reserve the last &aesy This led to a $1.5 million loan to the
General Fund in 2003/2004. This loan was repaDid6. The Board again will make a $5
million loan to the General Fund in 2011/2012. sTleian will drastically reduce the months in
reserve to 2.1. The $5 million loan is to be gzadk by FY 2013/14 with interest.

Acupuncture Board Updated Fund Condition Table

Table 3. Fund Condition
(Dollars in Thousands) Y Y Y Y Y Y
2007/08 | 2008/09 | 2009/10 | 2010/11 | 2011/12 | 2012/13
Beginning Balance 3,426 4,040 4,745 5,286 5771 791
Revenues and Transfers 2,305 2,492 2,367 2,437 -2,395 2,557
Total Revenue $2,305 $2,492 $2,367 $2,437 $2,605 $2,557
Budget Authority 2,681 2,519 2,457 2,558 $2,580
Expenditures 1,707 1,787 1,901 1,952 2,667 2,721
Fund Balance $4,040 $4,745 $5,286 $5,771 $791 $684

Staff Recommendation: The Board should assure then@nittee that it will have sufficient
resources to cover its administrative, licensingda@nforcement costs and to provide for adequate
staffing levels for critical program areas.

ISSUE #10: (LACK OF STAFF CONTINUES TO HAMPER THE BOARD’S
PRODUCTIVITY.) The Board should explain to the Committee the negative impact of staff
vacancies to its overall functions.

Background: The Board is authorized 9 staff positions. A&ebruary 2012, three of the nine
positions were vacant — one OT in administratiore mvestigator in enforcement and one OT in

licensing.
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The Board has not submitted any requests to inergta#f in the past several years. However, a
Department-wide request for additional enforcenstalf via the CPEI was approved for one non-
sworn investigator. The Board has not obtainetaity to fill that position due to the hiring free.

The Board has discussed the impact of the hiriegzle and staff vacancies on its CE program and its
school approvals. Specifically, there is insu#fit staff to conduct CE audits and they cannoetray
conduct onsite visit of acupuncture schools. Urnslear how the vacancies have affected othercespe
of the Board’s operations but does appear to cau®#ems with processing of consumer complaints
and taking further disciplinary action in a timéashion.

Staff Recommendation: The Board should explain to the Committee the impa€being unable to
meet the staffing needs of its various critical grams, especially that of its enforcement program,
and the impact that it will have on its ability taddress the problems identified by this Committee,
especially as it concerns its goal to reduce thedframe for the investigation and prosecution of
disciplinary cases and oversight of acupuncture sols.
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