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PURPOSE

The purpose of thislegidation isto allow a crime punishable as a misdemeanor to be charged
as a misdemeanor or an infraction at the discretion of the prosecuting attorney, as specified.

Existing law states that except in cases where a diffen@mshment is prescribed by any law of
this state, every offense declared to be a misdeanas punishable by imprisonment in the
county jail not exceeding six months, or by find exceeding one thousand dollars ($1,000), or
by both. (Penal Code § 19.)

Under existing law no person sentenced to confinement in a countytyyadl, or in a county or
joint county penal farm, road camp, work camp, thieo county adult detention facility, or
committed to the sheriff for placement in any cquaddult detention facility, on conviction of a
misdemeanor, or as a condition of probation upaviction of either a felony or a
misdemeanor, or upon commitment for civil contenoptipon default in the payment of a fine
upon conviction of either a felony or a misdemeanoffor any reason except upon conviction of
a crime that specifies a felony punishment purst@stbdivision (h) of Section 1170 or a
conviction of more than one offense when conseelgentences have been imposed, be
committed for a period in excess of one year, asifipd. (Penal Code § 19.2.)

Under existing law when an act or omission is declared by a statubeta public offense and no
penalty for the offense is prescribed in any seattite act or omission is punishable as a
misdemeanor. (Penal Code § 19.4.)
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Existing law states that an infraction is not punishablénygrisonment. A person charged with
an infraction shall not be entitled to a trial yyj. A person charged with an infraction shall not
be entitled to have the public defender or othemnsel appointed at public expense to represent
him or her unless he or she is arrested and resset on his or her written promise to appear,
his or her own recognizance, or a deposit of b@knal Code § 19.6.)

Existing law states that except as otherwise provided by ddlvprovisions of law relating to
misdemeanors shall apply to infractions includimgt, not limited to, powers of peace officers,
jurisdiction of courts, periods for commencing antand for bringing a case to trial and burden
of proof. (Penal Code § 19.7.)

Existing law states that specified offenses are an infractioeanwvh

» The prosecutor files a complaint charging the cféeas an infraction unless the
defendant, at the time he or she is arraigned; laétieg informed of his or her rights,
elects to have the case proceed as a misdemeanor; o

* The court, with the consent of the defendant, daitazs that the offense is an infraction
in which event the case shall proceed as if therdint had been arraigned on an
infraction complaint.

(Penal Code 88 17 and 19.8.)

Thisbill codifies legislative findings declaring that thare low-level misdemeanor offenses
that, at the discretion of the prosecuting attoreey based on the facts of the committed
offenses, the lack of prior delinquency or crimityabf the offender, and the lack of the
offender’s need for supervision, can be effectiyilysecuted as infractions. And, that reducing
these misdemeanors to infractions will not compsengublic safety, and that diverting low-
level misdemeanor offenders away from the crimjnstice system and the stigma associated
with it will avoid costs associated with protractalrt involvement, jury trials, attorney
representation, confinement, and probation involeim

Thisbill states that except as provided by express stgtptovisions providing an alternative
punishment or procedure, a crime punishable asdameanor with a maximum term of
confinement not exceeding six months in jail maygbarged as a misdemeanor or an infraction
at the discretion of the prosecuting attorney.

This bill states that a crime charged as a misdemeanomsitdde reduced to an infraction
except at the discretion of the prosecuting atypmesuant to this section, or pursuant to
express statutory provisions providing an altexgagiunishment or procedure. The prosecuting
attorney may reduce the misdemeanor charge tofl@tiion pursuant to this section at any time
before trial.

This bill states that a person charged with an infractiersabject to the provisions of penal

code section 19.6 and cannot be punished by imprisat, is not entitled to a trial by jury, and
not entitled to have counsel appointed, unless'lsh®is arrested and not released on his or her
written promise to appear, his or her own recogrigaor a deposit of bail, as specified.
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Thisbill states that a person charged with an infractioayant to this section shall have the
right to elect that the charge be elevated to aemsanor and shall then have all of the rights,
privileges, punishments, consequences, fines, pesaind disabilities afforded those charged
with misdemeanors. And, the person charged musbbed of this right in writing or in
person before a disposition on the charge is aedept

This bill states that an offense that is charged as artiigingoursuant to this the section is
punishable by a fine not exceeding two hundredfiftyddollars ($250), except where a
lesser fine is expressly provided.

Thisbill limits the misdemeanors that can be reduced tadtibn by stating that the section
added by this legislation does not apply to thiowing:

* A misdemeanor firearms violation;

* A misdemeanor violation of the requirement to reggipursuant to Chapter 5.5
(commencing with section 290) of Title 9 of Part 1;

* A misdemeanor violation of a crime for which a erss required to register pursuant to
section 290.

* A misdemeanor child endangerment or child abusiatom;

* A misdemeanor elder abuse violation;

* A misdemeanor domestic violence violation;

* A misdemeanor driving-under-the-influence violation

* A misdemeanor sex offense;

* An misdemeanor that is imposed by an initiativéuséathat does not permit a lesser
punishment; or,

* A misdemeanor violation resulting in restitutionrgeowed to a victim.

RECEIVERSHIP/OVERCROWDING CRISIS AGGRAVATION

For the past several years this Committee hasiszed legislation referred to its jurisdiction

for any potential impact on prison overcrowdinginiful of the United States Supreme Court
ruling and federal court orders relating to theéessaability to provide a constitutional level of
health care to its inmate population and the rdlesue of prison overcrowding, this Committee
has applied its “ROCA” policy as a content-neutpagvisional measure necessary to ensure that
the Legislature does not erode progress in redumiisgn overcrowding.

On February 10, 2014, the federal court orderedfd@aia to reduce its in-state adult institution
population to 137.5% of design capacity by Febri&y2016, as follows:

» 143% of design bed capacity by June 30, 2014;
* 141.5% of design bed capacity by February 28, 2848;
» 137.5% of design bed capacity by February 28, 2016.

In December of 2015 the administration reported aisa'of December 9, 2015, 112,510 inmates
were housed in the State’s 34 adult institutiorfsicty amounts to 136.0% of design bed
capacity, and 5,264 inmates were housed in outadé-$acilities. The current population is
1,212 inmates below the final court-ordered popoabenchmark of 137.5% of design bed
capacity, and has been under that benchmark seloeidry 2015.” (Defendants’ December
2015 Status Report in Response to February 10, @oddr, 2:90-cv-00520 KIJM DAD PC, 3-



SB 617 (Block) Paget of 7

Judge CourtColeman v. Brown, Plata v. Brown (fn. omitted).) One year ago, 115,826 inmates
were housed in the State’s 34 adult institutiortsictvamounted to 140.0% of design bed
capacity, and 8,864 inmates were housed in outavé-$acilities. (Defendants’ December 2014
Status Report in Response to February 10, 2014r(#@®-cv-00520 KIJM DAD PC, 3-Judge
Court, Coleman v. Brown, Plata v. Brown (fn. onuit¢

While significant gains have been made in redutiegprison population, the state must
stabilize these advances and demonstrate to tkeealezburt that California has in place the
“durable solution” to prison overcrowding “consistly demanded” by the court. (Opinion Re:
Order Granting in Part and Denying in Part DefemsldRequest For Extension of December 31,
2013 Deadline, NO. 2:90-cv-0520 LKK DAD (PC), 3-gedCourt,Coleman v. Brown, Plata v.
Brown (2-10-14). The Committee’s consideration of hilat may impact the prison population
therefore will be informed by the following quests

. Whether a proposal erodes a measure which haslgdett to reducing the prison
population;

. Whether a proposal addresses a major area of majbty or criminal activity for which
there is no other reasonable, appropriate remedy;

. Whether a proposal addresses a crime which isthjirdangerous to the physical safety
of others for which there is no other reasonablyrapriate sanction;

. Whether a proposal corrects a constitutional prolbe legislative drafting error; and

. Whether a proposal proposes penalties which aggoptionate, and cannot be achieved

through any other reasonably appropriate remedy.

COMMENTS
1. Need for This Bill
According to the author:

SB 617 will reduce the number of people who ertterariminal justice system while
continuing to hold them accountable for their offenThis measure will allow county
prosecutors to charge certain non-serious, norewtaghisdemeanors as infractions. It
excludes serious misdemeanors including those wngkex crimes, child abuse,
elder abuse, domestic violence, driving under tifleence, and any offense

involving a firearm.

California recently made major reforms to its cniadijustice system by
implementing AB 109, or realignment, in responsthprison overcrowding crisis.
With the emphasis on keeping offenders close toehand highlighting re-entry
services, realignment has increased the jail pdipuland costs at the local level. SB
617 provides a tool to county district attorneysvieed out folks that do not belong in
the criminal justice system.

This measure will also generate major savings tacourt system which has seen
major cuts to its operating budget due to the rebedget crisis. According to the
Criminal Justice Statistics Center, there were ¢\&€,000 misdemeanor arrests in
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2013. Averaging about $380 per case to administer,ts@re spending roughly
$500 million per year on misdemeanors afoe contrast, the average cost to
administer an infraction is only about $35 per &asignificantly lower than a
misdemeanor. This measure will reduce costs taahes, by reducing the number
of jury trials and cutting back on court adminisitra services. It also cuts down on
the number of people incarcerated and on probation.

SB 617 is an important measure whose time has cdmell continue to hold
offenders of minor offenses accountable and resenveriminal justice system for
those that need to be there.

2. Effect of Legislation

This legislation would allow a crime punishableaamisdemeanor, with a maximum term of
confinement not exceeding six months in jail, tacharged as a misdemeanor or an infraction at
the discretion of the prosecuting attorney. Tagdlation, however, does limit the
misdemeanors that can be reduced. Specificallggdemeanors involving a firearms violation,
sex offender registration violation, child endamgent or child abuse violation, elder abuse
violation, domestic violence violation, driving uercthe influence violation, or a sex offense,

and misdemeanors requiring restitution, cannotiaeged as an infraction.

According to the San Diego District Attorney’s @#i who is the sponsor of this legislation:

SB 617 allows a person charged with an infractmalévate the charge back up
to a misdemeanor, preserving their rights and legeés, such as the right to
counsel and the right to jury trial.

The currently existing non-custodial penalties inds associated with the minor
offenses will mirror Penal Code 19.8 (b) by a firt exceeding $250. In the case
of indigent defendants, there is language to aftmwudicial discretion to lower
fines or forego imposition of the fines and require defendant to perform
community service.

SB 617 will allow the prosecutor to exercise hider discretion at charging, the
earliest phase of the prosecution, or at any tieferb trial, as soon as
information regarding the facts of the committetén$e, the lack of prior
delinquency or criminality of the offender, and thek of the offender’s need for
supervision become apparent and warrant prosecotian infraction.

SB 617 will result in steering minor offenders awaym the criminal justice
system, and from the stigma associated with itvilltallow offenders to be held
accountable while avoiding costs associated wititracted court involvement,
jury trials, attorney representation, confinemamig probation involvement, all of
which are inapplicable to infractions.

! Criminal Justice Statistics Center, Office of @alifornia Attorney General Kamala Harris
2 Legislative Analyst Office, California’s Crimindustice System: A Primer, 2013. Page 36
3 Legislative Analyst Office, California’s Crimindustice System: A Primer, 2013. Page 36
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The most recent amendments to the legislation geothiat an offense that is charged as an
infraction pursuant to this the section is punisédly a fine not exceeding $250, except where a
lesser fine is expressly provided, and, additignadiquire that the person being charged with an
infraction be notified in writing or in person thAey have the ability to have the matter proceed
as a misdemeanor.

This legislation, as amended, is more in line g current “wobblette” code sections, than the
prior version. The primary differences are thatjer the existing wobblette section: (1) the
decision to reduce the misdemeanor to an infractcmurs at arraignment, and (2) the court,
with the consent of the defendant, may determiagttie offense is an infraction. Members may
wish to consider recommending an amendment makimgade sections consistent.

3. Argument in Opposition
The Los Angeles District Attorney’s office states:

| regret to inform you that the preliminary positiof the Los Angeles District
Attorney’s Office on Senate Bill 617, as proposedé¢ amended in committee, is
Oppose, unless Amended. We would be happy to watkyeur office and the
sponsor to attempt to address our concerns reggitanbill.

SB 617 would provide that, subject to specifiedegtions, misdemeanors
punished by a maximum term of confinement not edicge6 months in jail may
be charged with a misdemeanor or infraction, indiseretion of the prosecution.
The bill further provides that a misdemeanor shatlbe reduced to an infraction,
except at the discretion of the prosecution. Fioesrimes filed as or reduced to
infractions would be limited to a maximum of $250.

Our initial concern is that SB 617 may not opeesgentended. While the bill has
express language stating that a misdemeanor cherretiuced to an infraction
without the consent of the prosecution, we belidna this language could be
construed as unconstitutional under a separatigowers analysis. Once a
charge is filed, the ability to reduce or dispota tiled charge becomes a judicial
function and cannot be conditioned upon the prdasacs approval. Manduley v.
Superior Court (2002) 27 Cal. 4th 537,552; Esteyb&unicipal Court for Long
Beach Municipal Court (1971) 5 Cal. 3d 119, 12Zy#e v. Tenorio (1970) 3
Cal. 3d 89, 94. Hence, we believe it is likely thatappellate court would
construe SB 617 to permit the reduction of a misekmor to an infraction over
the objection of the prosecutor.

We also have a serious concern about the limitatfdhe fine to $250. This

could have the unintended consequence of limitiegetfectiveness of many
misdemeanors in the areas of environmental criocsumer protection and
OSHA (worker safety protection). Most cases irséhareas are against
corporations that cannot be punished by incaraaratin the regulatory context,
thousands of dollars in fines are often necessacpipel compliance and protect
public health and safety. Moreover, some misdenrsandhese cases are
punished as felonies if there is a prior misdemeaooviction. This is a strong
disincentive for a corporate criminal.
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In general, a misdemeanor conviction has a deteeféect upon corporations and
its officers and employees. An infraction and aGfBe would have little or no
deterrent effect.

There are numerous six month misdemeanors in tthescdany are for conduct
that is arguably as serious as those punisheddnygear term. An alternate
approach might be to identify misdemeanors thatem® serious but have resulted
in a significant expenditure of court time and tlol @dhose crimes to the list of
misdemeanors that can be filed as or reduced ofl@ttion under current law.

We look forward to working with you regarding Sem&ill 617.

-- END -



