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PURPOSE

The purpose of thishill isto create a mechanism of post-conviction relief for a person to
vacate a conviction or sentence based on error damaging hisor her ability to meaningfully
understand, defend against, or knowingly accept the immigration consequences of the
conviction.

Existing law requires a court before accepting a plea to adviséminal defendant as follows:

"If you are not a citizen, you are hereby advideat tonviction of the offense for which you
have been charged may have the consequences afatEpy exclusion from admission to the
United States, or denial of naturalization pursuarihe laws of the United States.” (Penal Code
§1016.5 (a).)



AB 813 (Gonzalez) Page of 7

Existing law permits a defendant to make a motion to withdreohher plea if the court fails to
admonish him or her about the possible immigratimnsequences of entering the plea. (Penal
Code, § 1016.5 (a).)

Existing law permits a defendant to move to withdraw a plengttime before judgment, or
within six months after an order granting probatimen the entry of judgment is suspended, or
if the defendant appeared without counsel at the tf the plea. (Penal Code § 1018.)

Existing law allows every person unlawfully imprisoned or rasted of his or her liberty to
prosecute a writ of habeas corpus to inquire inéodause of his or her restraint. (Penal Code §
1473 (a).)

Existing law authorizes a person no longer unlawfully imprisboerestrained to prosecute a
motion to vacate the judgment based on newly desi@ml/evidence, as specified, if the motion is
brought within one year of the discovery. (Pen. €d&1473.6.)

Existing federal law lists several categories of crimes which rendeoracitizen removable from
the United States, including: crimes of moral ttuge; aggravated felony convictions; domestic
violence convictions; firearm convictions, and daagvictions. (INA 8§ 237(a)(2), see also 8
U.S.C. § 1227(a)(2).)

Existing federal law lists several categories of crimes which will rend non-citizen
inadmissible to the United States, including: csmémoral turpitude; drug convictions; and
prostitution convictions. (INA 8 212(a)(2), seeam&U.S.C. § 1182(a)(2).)

This bill permits a person no longer imprisoned or restcaiodile a motion to vacate a
conviction or sentence for either of the followirggsons:

» The conviction or sentence is legally invalid doetprejudicial error damaging the
moving party’s ability to meaningfully understam:fend against, or knowingly accept
the actual or potential adverse immigration consagas of a plea of guilty or nolo
contendere; or,

* Newly discovered evidence of actual innocence gxidtich requires vacation of the
conviction or sentence as a matter of law or inititerests of justice.

Thisbill provides that a motion to vacate be filed witrsmaable diligence after the later of the
following:

» The date the moving party receives a notice to apipemmigration court or other notice
from immigration authorities that asserts the cotiwh or sentence as a basis for removal,

» The date a removal order against the moving phesed on the existence of the conviction
or sentence, becomes final;

Thisbill provides that the motion shall be filed withoutlue delay from the date of the moving
party discovered, or could have discovered withetkercise of due diligence, the evidence that
provides a basis for relief under this section.
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This bill entitles the moving party to a hearing; howevethatrequest of the moving party, the
court may hold the hearing without his or her ppas@resence if counsel for the moving party
is present and the court finds good cause as tatlnhgnoving party cannot be present.

Thisbill requires the court to grant the motion to vadagecbnviction or sentence if the moving
party establishes, by a preponderance of the eseéhe existence of any of the specified
grounds for relief.

Thisbill requires the court when ruling on the motion tecsly the basis for its conclusions.

Thisbill provides that if the court grants the motion toata a conviction or sentence obtained
through a plea of guilty or nolo contendere, thertehall allow the moving party to withdraw
the plea.

Thisbill permits an appeal from an order granting or dengimotion to vacate the conviction
or sentence.

RECEIVERSHIP/OVERCROWDING CRISIS AGGRAVATION

For the past eight years, this Committee has sireti legislation referred to its jurisdiction for
any potential impact on prison overcrowding. Muddff the United States Supreme Court

ruling and federal court orders relating to théessaability to provide a constitutional level of
health care to its inmate population and the rdlegsue of prison overcrowding, this Committee
has applied its “ROCA” policy as a content-neutpavisional measure necessary to ensure that
the Legislature does not erode progress in redywmilsgn overcrowding.

On February 10, 2014, the federal court orderedd®ala to reduce its in-state adult institution
population to 137.5% of design capacity by Febri2&y2016, as follows:

* 143% of design bed capacity by June 30, 2014;
* 141.5% of design bed capacity by February 28, 2848,
» 137.5% of design bed capacity by February 28, 2016.

In February of this year the administration repotteat as “of February 11, 2015, 112,993
inmates were housed in the State’s 34 adult inigtits, which amounts to 136.6% of design bed
capacity, and 8,828 inmates were housed in outadé-$acilities. This current population is
now below the court-ordered reduction to 137.5%lesign bed capacity.”( Defendants’
February 2015 Status Report In Response To Febfidarg014 Order, 2:90-cv-00520 KIM
DAD PC, 3-Judge Cour€oleman v. Brown, Plata v. Brown (fn. omitted).

While significant gains have been made in redutiiegprison population, the state now must
stabilize these advances and demonstrate to tleealezburt that California has in place the
“durable solution” to prison overcrowding “consistly demanded” by the court. (Opinion Re:
Order Granting in Part and Denying in Part DefesladRequest For Extension of December 31,
2013 Deadline, NO. 2:90-cv-0520 LKK DAD (PC), 3-gaedCourt,Coleman v. Brown, Plata v.
Brown (2-10-14). The Committee’s consideration of killat may impact the prison population
therefore will be informed by the following quests
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* Whether a proposal erodes a measure which hashudett to reducing the prison
population;

* Whether a proposal addresses a major area of maibty or criminal activity for which
there is no other reasonable, appropriate remedy;

» Whether a proposal addresses a crime which isthirdangerous to the physical safety
of others for which there is no other reasonablyrapriate sanction;

* Whether a proposal corrects a constitutional prole legislative drafting error; and

* Whether a proposal proposes penalties which amopionate, and cannot be achieved
through any other reasonably appropriate remedy.

COMMENTS
1. Need for This Bill
According to the author:

California lags far behind the rest of the coumtrits failure to provide its
residents with a means of challenging unlawful éctions after their criminal
sentences have been served. Forty-four statetharidderal government all
provide individuals with a way of challenging urjesnvictions after criminal
custody has ended. In California, however, indigld who gain access to
evidence of actual innocence - or to proof of adein the underlying criminal
proceeding - have no way to present this evideefer® the court after criminal
custody has expired.

This omission has a particularly devastating imgec€California’s immigrant
community. Since 1987, California law has requidetense counsel to inform
non-citizen defendants about the immigration consages of

convictions. However, many defense attorneysfsillito do so. Many
immigrants suffer convictions without having angadthat their criminal record
will, at some point in the future, result in maragtimmigration imprisonment and
deportation, permanently separating families.

While the criminal penalty for a conviction is algthe immigration penalty can
remain “invisible” until an encounter with the imgnation system raises the issue.
For many immigrants, the first time they learntod tmmigration consequences of
a conviction can occur years after they have sstakyg completed their criminal
sentence when Immigration and Customs Enforcemdrdtes removal
proceedings. Challenging the unlawful criminal wotion is often the only
remedy available to allow immigrants an opportubityemain with their families
in the United States. Yet, in California, affectedividuals have no way of
challenging their unjust convictions once probatos, because they no longer
satisfy habeas corpus’ strict custody requireme@@lifornians are thus routinely
deported on the basis of convictions that neveulshisave existed in the first
place.

AB 813 will fill a gap in California criminal prockire by providing a means for
people to challenge their legally invalid convictso The proposal does not
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guarantee an automatic reversal of the convichahan opportunity to present a
case in front of a judge.

2. Peoplev. Kim (2009) 45 Cal.4th 1078

Kim was a legal resident, but not a citizen of theted States, when he suffered multiple
criminal convictions. The federal government sdughdeport him based on the convictions,
and Kim petitioned for a writ of error coram nolsgsgking to vacate the convictions which
triggered the deportation proceedings based oarfagvareness of the immigration
consequences of his plea. The California Supremet@oanted review to address whether
persons in similar situations are entitled to hiénegr guilty pleas vacated by a writ of error
coram nobis.I¢. at p. 1084.)

The Supreme Court observed, the writ of coram nishgsanted only when three requirements
are met. First, the petitioner must demonstraaé sbme fact existed which, through no fault or
negligence on his part, was not presented to the edthe trial, and which if presented would
have prevented the rendition of the judgment. Nivet petitioner must show that the newly
discovered evidence does not go to the meritssokss tried because issues of fact, once
adjudicated, even if incorrectly, cannot be reopesecept on motion for new trial. This
requirement applies even though the evidence istoureis not discovered until after the
deadline for filing a motion for new trial time after the motion has been denied. Finally, the
petitioner must show that the relied-upon factseaest known to him or her and could not in the
exercise of due diligence have been discoveredyatime substantially earlier than the time of
the motion for the writ.Feople v. Kim, supra, 45 Cal.4th at pp. 1092-1093, citiRgople v.
Shipman (1965) 62 Cal.2d 226.)

The Court held that Kim was ineligible for a coraobis relief. Kim was put on notice of the
possible immigration consequences pertaining teplba agreement. The fact that the actual
immigration consequences of the plea were unknavwhd court and the parties was a mistake
of law, not a mistake of fact. Kim's claim amounted claim of ineffective assistance of
counsel, which is not reviewable by way of writcofam nobis. Here, Kim's contention was not
a basic flaw which would have prevented renditibthe judgment, but rather facts which went
to the legal effect of the judgmeniepple v. Kim, supra, 45 Cal.4th at pp. 1102-1103.) Kmm,

the Court concluded by noting, "[T]he Legislatuees ibeen active in providing statutory
remedies when the existing remedies such as habgass have proven ineffective. Section
1016.5 especially shows the Legislature's condenhthose who plead guilty or no contest to
criminal charges are aware of the immigration cqnsaces of their pleas. Because the
Legislature remains free to enact further statutengedies for those in defendant's position, we
are disinclined to reinterpret the historic writesfor coram nobis to provide the remedy he
seeks." Peoplev. Kim, supra, 45 Cal.4th at p. 1107.)

3. Motion for Post-Conviction Relief

This bill creates a new mechanism for post-conerctielief for a person who is no longer in
actual or constructive custody. Specifically,libas a person to move to vacate a conviction
due to error affecting his or her ability to meagiirlly understand, defend against, or knowingly
accept the actual or potential immigration consegas of the conviction.

In Padilla v. Kentucky (2010) 559 U.S. 356, the United States Supremet belot that the Sixth
Amendment requires defense counsel to providenadtive and competent advice to noncitizen
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defendants regarding the potential immigration egngnces of their criminal casdsl. @t p.

360.) Specifically, the United States Supreme Choeild that defense counsel is constitutionally
deficient if there is a failure to advise a noregh client entering a plea to a criminal offense of
the risk of deportation. "Deportation as a congsege of a criminal conviction has become an
integral part of the penalty for a criminal conioct for noncitizens, sometimes the most
important part.I@d. at p. 364.) The court's holding is not limitecotdy affirmative mis-advice of
the consequence because that would encourage defemssel to remain silent on a matter of
great importance to a noncitizen client, and thatilé be inconsistent with counsel's duty to
provide advice to a client considering the advaegaand disadvantages of a plea agreemient. (
at pp. 370-371.)

A criminal defendant who is no longer in "custodiyt purposes of the writ of habeas corpus,
can move to withdraw a guilty plea if the trial coaccepting the plea, failed to admonish the
defendant of the possible immigration consequemteeoplea under Penal Code section 1016.5.
There is no time limit within which such a motiorust be filed, but there is a due diligence
requirement. Reople v. Zamudio (2000) 23 Cal.4th 183.) However, the grounds liieg basis of
relief are quite limited. It is only available wieethecourt fails to give the general
admonishment or the record is silent on the maf@enple v. Martinez (2013) 57 Cal.4th 555,
565.)

At this time, under California law, there is no i@ to for a person who is no longer in actual
or constructive custody to challenge his or hewvadion based on a mistake of law regarding
immigration consequences or ineffective assistafceunsel in properly advising of these
consequences when the person learns of the esbicpstody. Théadilla case requiring that a
defense counsel properly advise a person on imtiegraonsequences was subsequent to the
California decision irkim prohibiting the use aforum nobis and so this bill would create a
mechanism for post-conviction relief where theraas one currently.

4. Support
The Alameda County Public Defender supports tHistating:

Currently, only people who are in prison, on paami®n probation may ask a court
to review the validity of their conviction. Peopléth old convictions—who long
ago completed their sentence and have become gielntembers of society—
have not way to raise a claim of innocence or etisg challenge the legal validity
of the convictions. California is one of the véey states that lacks a vehicle for
post-custodial review. In fact, forty-four otheéates and the federal government all
provide individuals with a way of challenging urjgsnvictions after criminal
custody has ended.

This deficiency in current law has a particulargvdstating impact on California’s
immigrant communities. While the criminal pendtty a conviction is obvious

and immediate, the immigration penalty can remaiaiSible” until an encounter
with the immigration system raises the issue. &it@87, California law has
required defense counsel to inform noncitizen dédeits about the immigration
consequences of convictions. But, despite thigirement, some defense attorneys
still fail to do so. Immigrants may only find atlat their conviction makes them
deplorable when, years later, Immigration and Gust&nforcement initiates
removal proceedings. By then, however, it is tte.l Without any vehicle to
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challenge their convictions in state court, immigsaare routinely deported on the
basis of conviction that never should have exigtdtie first place.

5. Opposition
The Alameda County District Attorney opposes thilsgbating:

| oppose this bill for many reasons. The firdhigt existing law already creates a
mechanism for a person to seek relief if they aditlkmow their immigration
consequences of a conviction. Second, this billireg all motions shall be entitled
to a hearing which removes the discretion fromciiert to have a hearing because
there is not requirement of showing or new eviden&kso this new hearing also
doesn't require the defendant to be present foh&aging so who is going to testify
that he or she didn’t understand their immigratonsequences.

6. Related Legislation

AB 267 (Jones-Sawyer) would require the court, paathe acceptance of a guilty plea to a
felony offense, to inform the defendant of the @asi consequences that may result from
conviction of a felony. AB 267 passed this Comneitte June 16.

AB 1343 (Thurmond) would require defense couns@ravide accurate and affirmative advice
to a defendant regarding the potential immigrationsequences of a proposed disposition and
attempt to defend against those consequences.3AB\ill be heard in this Committee today.

AB 1352 (Eggman) would require the court to allodedendant to withdraw his or her plea in a
deferred entry of judgment case in order to avpecHied adverse consequences, including
deportation. AB 1352 (Eggman) is set to be heauttlis committee on July 14th.

-- END —



