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I am a principal in the firm of Houck & Balisok in Glendale California.  I am a member of the Consumer Attorneys of California and I have served on the Board of Directors of California Advocates for Nursing Home Reform for more than 10 years.  I have been litigating cases of abuse and neglect against nursing homes since 1983.  However, it wasn’t until the enactment of the Elder Abuse Act in 1991 that I was able to devote my practice to such cases.  Prior to 1991, the only successful cases were for younger dependent adults who managed to survive nursing home abuse or neglect.  I have written numerous articles on elder abuse litigation and authored a frequently used practice guide for lawyers on how to sue nursing facilities.  I regularly participate in seminars the purpose of which is to teach other lawyers how to litigate cases of abuse and neglect against nursing homes.  I have frequently litigated legal issues pertaining to my nursing home abuse practice before the State Supreme Court and Courts of Appeal.  Notably, I represent the plaintiffs in a case now pending before the State Supreme Court titled Covenant Care v. Superior Court in which the court may reach the question whether liability under the Elder Abuse Act is insurable under California law.


* * *


No doubt the purpose of this body is to find ways to address the unchanged and intractable problem of institutional neglect and abuse of our elders.  In the past, the Legislature has required elder abuse reporting (as set forth at Welf. & Inst.  Code section 15630), criminalized elder abuse (as set forth in Penal Code section 368 and Welf. & Inst.  Code section 15657), and in 1991 enacted the Elder Abuse and Dependent Adult Civil Protection Act (as set forth at Welf. & Inst.  Code sections 15600(h), (j), and 15657) in order to bring the power of the civil justice system to bear on the continuing problem of abuse and neglect of our elders.  As I will explain he results have not been impressive:  Operator attitudes and practices have gone essentially unchanged by these laws.


The good news is that there is no liability insurance crisis affecting the financial viability of nursing homes in California.  Any suggestion to that effect is false and misleading.  


The bad news is that California’s Elder Abuse Act has had little if any effect in deterring abuse and neglect in California’s nursing homes.  The fundamental issue for California and for this committee remains the same:  What can we do to deter the most egregious conduct against nursing homes?


First, I would like to discuss why the marked increase in liability claims under the Elder Abuse Act and the dramatic increase in insurance premiums hasn’t threatened the financial viability of nursing homes.  In summary, it is because the federal Medicare program and the federal/state MediCal program combine to reimburse nursing home operators for the cost of liability insurance premiums.  When premiums go up, the nursing home operator passes them on to the taxpayer.  Although this statement may be controversial, it is beyond doubt true.  I hand this committee two sheets my staff put together directing the reader to the 
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in order to confirm that malpractice insurance premiums are reimbursed by MediCal and by Medicare.


And why hasn’t the Elder Abuse Act, enacted in 1991, deterred neglect and abuse of our parents?  Again, the answer is that the federal Medicare program and the federal/state MediCal program combine to reimburse nursing home operators for the cost of liability insurance premiums.  When losses from lawsuits increase, the operator need be little concerned.  Premiums go up, the operator passes the increase on to the taxpayer.   


The net result is that our parents continue to be abused and neglected in 24-hour care facilities, taxpayers pay for the cost of the liability of nursing home operators who continue with their decades old business practices.  In other words, only our parents and the taxpayers continue to suffer under the current interpretation of the Elder Abuse Act.  It’s really the worst possible outcome; one we could not have expected from a very well motivated and inspired piece of  legislation – the Elder Abuse Act. 


The Elder Abuse Act

The Act provides for special remedies for elderly and dependent persons who are neglected and abused and then die.  For the victim who lives to trial, there is typically no particular benefit from the Act other than the remedy of attorneys fees.  


However, for the plaintiff who dies, in order to obtain the benefit of the Elder Abuse Act’s remedy of pre-death pain and suffering damages or attorneys fees, his or her heirs must make nearly the identical showing which is to be made in order to claim punitive damages against the defendant.  That required showing is clear and convincing evidence that the defendant’s conduct was malicious, fraudulent or oppressive.  While Mr.  Mark Reagan, speaking on behalf of the California Association of Health Facilities, will offer that the Elder Abuse Act’s remedies are available based on a simple showing of “neglect,” that representation is plainly wrong and misleading.  Welf. & Inst.  Code section 15657 where the entire Elder Abuse Act is codified (with the exception of the Legislature’s statement of purpose at Welf. & Inst.  Code section 15600(h), (j)) explicitly provides:

Where it is proven by clear and convincing evidence that a defendant is liable for physical abuse as defined in Section 15610.63, neglect as defined in Section 15610.57, or fiduciary abuse as defined in Section 15610.30, and that the defendant has been guilty of recklessness, oppression, fraud, or malice in the commission of this abuse, in addition to all other remedies otherwise provided by law: ****

Section 15657 goes on to provide for attorneys fees to the Plaintiff and pre-death pain and suffering.  


Plainly, a plaintiff must establish by clear and convincing evidence that the defendant acted with malice, fraud oppression or recklessness.


There is no higher burden which the law imposes on a civil litigant.  The standard of proof – clear and convincing – is just a tick below the “beyond a reasonable doubt standard” in criminal law.  “Recklessness” has also been described by the State Supreme Court as the “deliberate disregard of the high probability of injury.”  See Delaney v.  Baker (1999) 20 Cal.  4th 23, 31.  Like “Recklessness,” “malice” and “oppression” describe only the most egregious conduct.  


Also as many of you may know, California law forbids an insurer from paying when the defendants’ conduct is shown as malicious or oppressive.  Insurance Code section 533.  So, if an insurer may not indemnify for such conduct why have nursing facilities’ insurance premiums increased?  After all, if an action under the Elder Abuse Act must depend on a showing of conduct which is not insurable, why have insurers paid, and why have premiums increases so dramatically?


Nursing home operators appear able to rely on their insurance carriers to pay out under the Elder Abuse Act.  Insurance carriers have agreed to indemnify nursing facility operators.  


Oddly, however, insurers of physicians have routinely taken the position that the liability under Elder Abuse Act is not insurable, including liability founded solely on “recklessness.”  


Why the difference between the position of nursing home insurers and issuers of policies of professional liability for physicians?  It’s a puzzling question.  The answer seems to be that as long as the federal and state governments reimburse nursing home operators for the cost of insurance, and as long as the insurers’ high premiums are paid, there is no normal market tension between the premium payer and the insurer.  

Candidly, if we could look beneath the covers, I would not be surprised to see an agreement that insurers will not press this point, but simply continue to raise their government reimbursed insurance premiums.  


If the State Supreme Court in Covenant Care v.  Superior Court clarifies that conduct under the Elder Abuse Act is uninsurable, the effect would be to restore nursing home operators to the same position that any other business in California which engages in malicious, oppressive or fraudulent conduct faces: uninsured liability under the Elder Abuse Act.  Insurance would be available only for cases where the Elder or Dependent Adult was alive and could be compensated.  Such Plaintiffs can and could always recover against the nursing home for negligence, or other conduct not falling within parameters of Insurance Code section 533.   However, if an insurer did not indemnify policy holders for conduct under the Elder Abuse Act, premiums would decline to their “pre-crisis” levels, saving the taxpayers of California hundreds of millions of dollars which they now pay under the MediCal program to reimburse abusive and neglectful operators of skilled nursing facilities for increases in their malpractice insurance premiums due to their malicious, oppressive and fraudulent conduct under the Elder Abuse Act.


However, it is the prospect of awards based on uninsurable conduct under the Elder Abuse Act which will bring the conduct of any profit oriented business man into line.  Only then can we expect compliant behavior from those who accept the 
responsibility to care for our elderly.


In any case, there is no legitimate insurance crisis on the table today.  This crisis has, I think, been contrived by the nursing home industry, which somehow manages with a straight face to assert that the cost of liability insurance premiums has cut into their profits, even compelled some to file Bankruptcy.  The target of this ruse appears to be more money from the legislature, or at least the elimination of the Elder Abuse Act.  In neither case, however, can we foresee an end to the decades old practices of the nursing home industry.  Only an end to insurer’s practices of indemnifying under the Elder Abuse Act will allow the civil justice system to play its important role in ending abuse and neglect of our parents.


Thank you.





