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1. Introduction

tc \l1 "Introduction
I am general counsel for the California Association of Health Facilities and have been practicing long-term care law for the last 11 years.

2. Comments on previous testimony (3 issues)
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A.
Claims for elder abuse and neglect trigger  insurance coverage, at least for the defense of the action and sometimes for indemnity as well.  The definition of “neglect” reads very similarly to a “professional abuse” standard.
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B.
State not close to fully reimbursing providers for liability insurance costs given timelag of cost reports, state plan methodology and insufficient add-ons.
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State not close to fully reimbursing providers for liability insurance costs given timelag of cost reports, state plan methodology and insufficient add-ons.
C.
Covenant Care case has nothing to do with insurance but rather whether the requirements of CCP §425.13 to assert punitive damages claims apply to plaintiffs also seeking EADACPA remedies.
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C.
Covenant Care case has nothing to do with insurance but rather whether the requirements of CCP §425.13 to assert punitive damages claims apply to plaintiffs also seeking EADACPA remedies.I.
When the EADACPA civil remedies for elder abuse and neglect were first proposed, CAHF expressed the concern that each and every claim for negligence would also include a claim of abuse and neglect.  CAHF was assured that this would not be the case.  While the truth is that it has become so well-accepted that abuse and neglect claims must be alleged in a civil complaint for negligence against the long-term care facility that it would essentially attorney malpractice for plaintiff’s attorney not to do so.  With this reality and given the open-ended nature of the Elder Abuse Act and Business and Professions Code §17200, the erosion of MICRA protections and the use of survey results as “centerpieces” of these cases, access to insurance is clearly in crisis.
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When the EADACPA civil remedies for elder abuse and neglect were first proposed, CAHF expressed the concern that each and every claim for negligence would also include a claim of abuse and neglect.  CAHF was assured that this would not be the case.  While the truth is that it has become so well-accepted that abuse and neglect claims must be alleged in a civil complaint for negligence against the long-term care facility that it would essentially attorney malpractice for plaintiff’s attorney not to do so.  With this reality and given the open-ended nature of the Elder Abuse Act and Business and Professions Code §17200, the erosion of MICRA protections and the use of survey results as “centerpieces” of these cases, access to insurance is clearly in crisis.
Just this last year we saw a $5.3 million award in California.  This followed a prior jury verdict for $95 million for an accidental fall for a patient who still resided at the facility.  We have seen awards between $20 million and $78 million nationally and the National Law Journal has indicated that three of the top 26 largest jury verdicts in the U.S. were against nursing homes.  These include a $312 million award, an $82 million award and a $78 million award.  

The liability insurance crisis in California follows similar crises in other states.  The chart prepared for the Committee represents the states that have taken action to stop this crisis.  The three most important issues that are commonly shared by states in this type of crisis include open-ended statutory claims, unlimited attorney fees provisions, and the use of unrelated and unreliable survey results as the “centerpieces” of claims rather than the medical facts.

3. The “end run” around MICRA is made by the use of completely open-ended statutory causes of action such as EADACPA and Business and Professions Code §17200, which include or are linked to unlimited attorneys’ fees provisions.  In most instances, such fees run about two times of compensatory damage claims, if not more.  These types of causes of action allow plaintiffs to present these cases with a “12 inch paint brush” and focusing on “evidence” of the industry’s survey history,  the “evidence” of the company’s survey history, the “evidence” of the facility’s survey history, but not evidence involving the actual care and treatment of the patient.
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The use of DHS surveys at facilities as the “centerpieces” of cases rather than the medical facts are the rule rather than the exception.  Plaintiffs want to run from the medical facts, don’t want to talk about the cause of death, don’t want to focus on the fact that their loved one had a terminal condition.  Under these circumstances, and the unreliable nature of such surveys (as determined by the federal government and its contractors), the inflated awards are the byproduct of a completely unlevel playing field of “evidence.”tc \l1 "V.
The use of DHS surveys at facilities as the “centerpieces” of cases rather than the medical facts are the rule rather than the exception.  Plaintiffs want to run from the medical facts, don’t want to talk about the cause of death, don’t want to focus on the fact that their loved one had a terminal condition.  Under these circumstances, and the unreliable nature of such surveys (as determined by the federal government and its contractors), the inflated awards are the byproduct of a completely unlevel playing field of “evidence.”
Just the defense costs of these cases are astounding.  In-house general counsel indicate that it may cost as much as up to $1 million to defend a Business and Professions Code §17200 case aggressively pursued, and up to $300,000 to defend a case brought under EADACPA.  Then, if the plaintiff obtains $1, they would get all of their attorney’s fees.  Therefore, the open-ended attorneys fees provisions end up being “wedge” issues that produce inflated settlements according to the analysis done by AON Insurance, 40% of the funds paid out for these types of practices represent plaintiff’s attorney’s fees.

4. If this weren’t bad enough, certain members of the plaintiff’s bar engages in questionable marketing and advertising practices as part of their method of providing counsel to elder and dependent adults. 
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The civil liability system must change in at least three ways.  First, the open‑ended nature of both EADACPA and Business and Professions Code §17200 must change such that professional negligence is not necessarily equated with claims of neglect or abuse and then allowed to continue by virtue of the “incentives” to provide elders and dependent adults with legal representation.  Second, unlimited attorney’s fees awards which drive inflated settlement amounts and which don’t create any incentives for plaintiff’s attorneys to operate in an efficient manner must be eliminated.  Third, the use of unreliable survey results must be limited in civil trials so that survey results that don’t concern the actual care and treatment provided (or allegedly not provided) to the patient at issue in the civil action are excluded from evidence.
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More than happy to provide additional information to the committee on any of the above‑referenced issues.
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