Joint Informational Hearing of the

SENATE COMMITTEES ON

HEALTH AND HUMAN SERVICES and ENVIRONMENTAL QUALITY

on

 STATE AND LOCAL GOVERNMENTS’ ROLE IN PREVENTING AND MITIGATING

ENVIRONMENTAL HEALTH RISKS IN CALIFORNIA SCHOOLS

I.  BACKGROUND

On the grounds of the Beverly Hills High School are oil and gas wells.  The wells and the high school have co-existed for over 70 years.  The school grounds contain both active and abandoned wells.  The current operator of the oil and gas facilities is Venoco.

In February 2003, news reports contained allegations that emissions from the oil and gas facilities presented a risk to students and staff at the high school campus.  The news reports were based on air samples by consultants to the law firm of Masry and Vititoe, which showed dangerously high levels of toxic emissions.

In response, the South Coast Air Quality Management District (SCAQMD) began what became a series of inspections of the facility.  As a stationary source of air pollution, the oil and gas facilities were already under permit by SCAQMD.  

As a result of the SCAQMD inspections, the district issued three notices of violation.  The violations were for equipment being installed that was not covered by the facility’s existing permits, equipment that was not in good operating condition and venting of natural gas.  Also as a result of the inspections and violations, Venoco shut down the facility for approximately 6 months.

In October 2003, SCAQMD and Venoco settled the violations with Venoco paying a $10,000 penalty and installing $60,000 worth of equipment for monitoring emissions from the facility.

After the allegations were released, SCAQMD also began collecting and analyzing a series of air samples.  The results were released to the public along with the District’s conclusion that their monitoring did not show readings of toxic emissions that could be considered abnormal.  

The City of Beverly Hills and the Beverly Hills Unified School District hired consulting firms to conduct environmental assessment work.  The City and School District have consistently held that the consultants’ work has resulted in no evidence of an elevated health risk to students at Beverly Hills High School.

Masry and Vititoe have filed three lawsuits and now represent over 800 plaintiffs who allege injuries from toxic exposure at the school.  Almost all are alumni of the high school.  The litigation names current and former owners/operators of the oil wells, the Beverly Hills Unified School District, the City of Beverly Hills and Sempra, the owner of a nearby heating and cooling plant.

II.  LOCAL, REGIONAL AND STATE AGENCIES INVOLVED AT BEVERLY HILLS HIGH SCHOOL

Beverly Hills Unified School District

The school district leases part of the high school grounds to Venoco, Inc. for the oil and gas facilities.  The school district receives royalty payments from Venoco.  The facility produces oil and gas from a variety of different properties and landowners, not just the school district.

City of Beverly Hills

The City through their local land use powers is one of the permitting agencies for the oil and gas facilities.  They also own mineral rights and receive royalty payments from Venoco.  After the allegations were made, the City began their own legislative fact-finding proceeding and subpoenaed documents from Masry & Vititoe and Venoco.

Department of Toxic Substance Control

The Department of Toxic Substances Control, or DTSC, has the basic mission of protecting California and Californians from exposures to hazardous wastes.  DTSC fulfills this role by regulating hazardous waste, cleaning-up existing contamination and looking for ways to reduce the hazardous waste produced in California. 

During the 1990s, DTSC identified contamination at several school sites.  In particular, significant health and safety hazards at the controversial Belmont Learning Center, a new school then under construction on an oil field with elevated concentration of potentially explosive methane and toxic hydrogen sulfide gases.  In response, legislation was enacted; SB 162, (Escutia), Chapter 1002, Statutes of 2000 and AB 387, (Wildman) Chapter 992, Statutes of 2000.

These laws detail an environmental review process for new or expanding school sites.  DTSC reviews the environmental evaluations of school properties to identify the presence of hazardous materials at the site.  If a potential hazard is identified, DTSC uses a risk assessment approach to determine whether the hazardous materials are present at high enough concentrations to cause health problems to people or damage to the environment.  If there is significant contamination and the school district still wants to purchase the site as a school, remediation is carried out under DTSC oversight.  To date, DTSC has found hazardous materials from landfills, storage tanks, dry cleaners, chemical plants and oilfields at potential school sites. 

Although existing schools are exempt from DTSC requirements, some school districts have requested DTSC assistance in overseeing the environmental investigation and remediation of existing school sites.

South Coast Air Quality Management District

The South Coast Air Quality Management District (SCAQMD) is the air pollution control agency for the Los Angeles, Orange and parts of Riverside and San Bernardino Counties. SCAQMD was created by state law and is charged with enforcing both state and federal air pollution control laws.  Their main mission is to:

· Attain and maintain state and federal standards for air quality

· Abate the emission of hazardous and toxic pollutants into the air

· Respond to and abate nuisances that have been identified by citizen complaints

· Inform the public about current air quality conditions.

SCAQMD is responsible for controlling emissions from stationary sources of air pollution.  These include everything from refineries to dry cleaning establishments.  The Venoco oil and gas facilities are a stationary source; hence the SCAQMD issues a permit for the facilities.

The board has 12 members.  Nine are local elected officials, either county supervisors or city council members.  The Governor of California, the Speaker of the State Assembly and Senate Rules Committee each appoint one of the three remaining Board members. 

Department of Conservation, The Division of Oil, Gas and Geothermal Resources 

The Division of Oil, Gas, and Geothermal Resources (DOGGR) - formed in 1915 – oversees statewide oil and gas activities.  DOGGR requirements encourage the wise development of California’s oil, gas, and geothermal resources while protecting the environment.  DOGGR supervises the drilling, operation, maintenance, and abandonment of wells, and the operation, maintenance, and removal or abandonment of oil and gas production tanks and facilities, to prevent damage to life, health, property, natural resources, underground oil and gas deposits, and underground and surface waters, and to prevent the loss of oil, gas, or reservoir energy.  (Public Resources Code, Section 3106)

DOGGR states that, to date, about 174,000 oil, gas, and geothermal wells have been drilled in California and about 88,000 are still in use.  DOGGR oversees about 700 companies that operate the wells.  Daily oil production runs about 800,000 barrels, placing California fourth among oil producing states.  Also, DOGGR reports that California generates more electricity from geothermal resources than any other state or nation.

The Division has issued a permit for the Venoco oil and gas facilities on the high school grounds and conducts an annual inspection.

Los Angeles County District Attorney

The Los Angeles County District Attorney (DA) enforces criminal laws within the county.  The DA’s Office has an environmental law unit that among their duties prosecutes criminal violations of environmental laws.

III.  ISSUES/LEGISLATION

Enforcement of Violations--Choice of Penalties

Currently, for enforcement actions of Air Pollution Control districts, the enforcing agencies or district attorneys must choose between levying civil penalties - fines, or taking criminal actions – characterized as misdemeanors or felonies punishable by fines or incarceration - for the same actions.  If a criminal action is undertaken, any civil penalty actions must be terminated, except that injunctions may proceed.  (Health and Safety Code Section 42400.7.)

This section limits the discretion of the entities charged with enforcing the provisions relating to emissions of harmful materials into the air.  By choosing to pursue civil penalties, criminal actions for the same acts are precluded – and pursuing criminal penalties results in the opposite.  There are likely situations where enforcement agencies and prosecutors would like to have both options for the same acts.

Enforcement of the air emissions statutes is one of the few, if not only, environmental areas where there is an either/or choice for criminal and civil penalties.  Examples of laws that allow for civil and criminal penalties include:

· Oil Spill Response and Contingency Planning (Chapter 7.4, Commencing with Section 8670, of the Government Code). 

· Hazardous Materials Control law (Chapter 6.5, Commencing with Section 25100, of the Health and Safety Code).

· Underground Storage Tank Regulation and Cleanup Law (Chapter 6.7, Commencing with Section 25280, of the Health and Safety Code).

· State Superfund Site Cleanup Law (Chapter 6.8, Commencing with Section 25300, of the Health and Safety Code.

· Radiation and Radioactive Waste Disposal Law (Chapter 8, Commencing with Section 114960, of the Health and Safety Code).

· Porter-Cologne Water Quality Control Act, (Division 13, commencing with Section 13000, of the Water Code).

Repealing Health & Safety Code Sec. 42400.7 would eliminate the restriction on enforcement actions and give air emission agencies and district attorneys greater flexibility in bringing enforcement actions.

Division of Toxic Substance Control and Existing Schools

Under current law, the Department of Toxic Substances control (DTSC) plays a role in the establishment of new schools.  School districts cannot acquire school sites, or begin construction on owned or leased school sites, unless certain environmental assessments are conducted and reviewed and approved by DTSC.  School districts must enter into agreements with DTSC to oversee response actions if preliminary endangerment assessments show hazardous material releases, threatened releases, or the presence of naturally occurring hazardous materials at proposed school sites that could pose significant risks to children or adults, and the school districts own the proposed school sites.  School districts must take those response actions that DTSC may require.  

DTSC does not play a similar role for existing schools.  No provision of current law specifically permits DTSC to respond to hazardous substance issues at existing schools – it must be invited by the school districts - unless there is a significant occurrence.  Current law does not contemplate a role for DTSC with respect to overseeing hazardous substance issues at existing schools. 

A possible solution would be to amend existing law to give DTSC the ability to work on hazardous substance identification and mitigation issues for existing schools, even in the absence of a specific invitation of a school district, similar to the law with regards to new schools.    
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