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SENATOR DEBORAH ORTIZ:  Good morning.  I am Senator Deborah Ortiz, chair of the Senate Committee on Health and Human Services.  I’d like to welcome you to the “Health and Human Services Agency Pharmacy Assistance Proposal” hearing.

I believe a couple of colleagues from the Assembly may be joining us.  The sergeants are requesting their attendance, and I’d like to give at least a couple of minutes and give them some time to join us, if it’s at all possible.


Let me just let the public know that this is an informational hearing today on the Administration’s proposed Pharmacy Assistance Program, which was submitted to the Legislature as an alternative to the Canadian importation drug legislation that is currently on the Governor’s desk.  We will be hearing from representatives from the Department of Health Services, various representatives from the academic world, as well as the Legislative Analyst’s Office.

We’ll wait a couple of moments for my colleagues to join us.  I’m anxious to get an overview and a report on the Administration’s proposal.  Unfortunately, it came to the Legislature about three days before the end of session—at least to some of us who are carrying the importation bills.  We certainly didn’t have an opportunity to look at the potential benefit to Californians through this proposal.  But I look forward to hearing from the representatives of the Administration as well as the Legislative Analyst’s Office when we’re joined by a couple of our colleagues.  So, just be patient for a couple of minutes, and I’m confident that we will have members joining us soon.

[Break]


I understand Assemblymembers Chu and Nakano are on their way or are somewhere in the building.  We have a fairly tight agenda, but when they join us, they’ll be given an opportunity to provide an opening statement.


As I mentioned earlier, this is the informational hearing on the Health and Human Services Agency Pharmacy Assistance Proposal, which was submitted to the Legislature as an alternative to the Canadian importation measures.  There are a couple of measures that are currently sitting on the Governor’s desk.  We’re optimistic and hopeful for a signature rather than a veto.  When this proposal was raised the last week of session, I committed to try to have a full airing of the proposal to understand whether or not this was indeed one of the options that could provide Californians with affordable medication.  I committed to have a hearing to look at the issues and consider it, and I look forward to working with the Administration if this is indeed a workable option.


We will be hearing today from representatives from the Department of Health Services as well as various representatives from the academic world and the Legislative Analyst’s Office.  We’re also very fortunate today to have with us by phone Mr. Kevin Concannon, who is the director of the Iowa Department of Health Services and the former commissioner of the Maine Department of Human Services.  When Mr. Concannon was with the Maine Department of Human Services, he led the efforts to obtain more affordable prescription drugs for state residents and was named the defendant in the landmark decision, the U.S. Supreme Court decision, PhRMA vs. Concannon.  He will be joining us, I believe, at 11:00 today, or 11:10 or so, and providing us with some direction on that model in Maine.

We will also hear testimony from several senior and consumer advocacy organizations and representatives from the California Pharmacists Association as well.


As many of you know, this year, I, along with several other legislators, carried legislation that would authorize the importation of lower-cost prescription drugs from Canada.  My bill, SB 1149, requires the Board of Pharmacy to establish a website to link consumers to Canadian pharmacies that meet Canadian and California pharmacy standards.  This bill and other bills that are currently before the Governor will produce, I think, real and immediate relief for Californians from what are often cost of medication and drugs that are in some cases 70 percent higher than the option that would be provided through the importation programs.  


The Schwarzenegger Administration has proposed that in lieu of these bills we establish a pharmacy discount program for low-income residents similar to what many other states have attempted to do.  As I have said earlier, I am more than willing to consider the Administration’s proposal, and I look forward to working with the Governor to resolve this outstanding policy issue.  However, I want to reiterate that this proposal should in no way be a substitute for the importation bills.  It could indeed be a complement to the proposal, but at this point, I’m fairly skeptical that it could produce the kinds of discounts as valuable to the consumers as those that are currently available through Canadian importation options.  I’m worried that various drug companies will veto or tie up in litigation anything that compels them to give significant discounts.  But I’m more than willing to listen.  My hope is that we can find a way to combine the best of the discounts that may be available from Canadian sources as well as through negotiated discounts with drug manufacturers. 

However, if the Governor does decide to veto the bills that are before him, I think it would be a tragedy for Californians whose health and wellbeing depend on access to medication.  The Governor has a choice whether to do the bidding of the drug companies or to listen to the consumers.  Let’s hope he chooses California consumers rather than the companies.


As Gary Passmore with the Congress of California Seniors has so aptly put it before, A medication that is not taken for cost reasons is not safe medication.  When the Governor decided that California’s workers’ compensation rates were too high, he took decisive action.  He needs to take the same decisive action on high prescription drug prices.


The purpose of this hearing is to flesh out the details of the Administration’s proposal, to gain a better understanding of the potential challenges to its successful implementation, and to learn from the experiences of other states who have attempted to implement similar programs.  As I said, I think it behooves us to find a way to provide the lowest prices to consumers regardless of where they come from:  Canadian pharmacies or negotiated agreements with drug companies.

With that, I’m happy to ask our first panel of speakers to come forward.  The first topic would be the “Overview of Health and Human Services Agency Pharmacy Assistance Proposal.”  We’ve asked the department to come forward and give us a detailed overview of the proposal, including the timeline for the implementation, the eligibility requirements, and the estimated cost-savings.


So, let me welcome Ms. Sandra Shewry, who is the director of the Department of Health Services; as well as Stan Rosenstein, who is the deputy director of Medical Care Services.


Welcome.


MS. SANDRA SHEWRY:  Thank you, Senator Ortiz.  Sandra Shewry, with the Department of Health Services.


I absolutely share your concern that hard-working, low-income families can’t afford to buy essential prescription drugs.  And the Administration shares your frustration that the high cost of prescription drugs has created among our citizens, really, an inability to access these needed products which are so essential to improved health outcomes.


Using Kaiser Family Foundation findings, we estimate that more than two million people living in California needed a drug but could not afford to buy it on their own last year.  Many other states, as you mentioned, are attempting to address this problem.  For example, Ohio, Maine, Vermont, Hawaii, and others have implemented, or are planning to implement, programs to assist people in the short run in obtaining affordable prescription drugs.


The closest example to what we’re proposing with California Rx is Ohio’s program.  Ohio’s program is to be operational next month (in October), and it’s going to be offering uninsured residents, up to 250 percent of the federal poverty level, access to prescription drugs negotiated at prices by their state public employee system.  So, a similar kind of model where the state is stepping up to do some negotiating on behalf of uninsured residents.

California has a similar program designed to help seniors on Medicare with the cost of prescription drugs:  SB 393.  Today, we have that program.  It’s helped a lot of people access far more than most people realize.  It’s a very active interchange.


California Rx is designed to bring discount drug prices to California’s estimated 4.8 million uninsured residents that live in households with incomes under 300 percent of the federal poverty level.  That’s about $29,000 for a family size of one or $47,000 for a family of three.  California Rx is designed to really bring the purchasing power of that large volume of people in order to maintain manufactured discounts and to provide a single point of entry to allow residents access to drug discount programs that already exist.


So, the goal of the program is to bring the lowest possible price to low-income uninsured and underinsured Californians.  We’ll do this by offering each participant a card that pharmacists will use to find the lowest price available for a drug.  The Department of Health Services, either through a vendor or directly, will negotiate price discounts from manufacturers, establish the network of pharmacies or other delivery systems, and operate the enrollment system.  Our view is that participants will apply at the local pharmacy on line or through a call center by completing a short application with income self-certification.  We’re looking for pharmaceutical companies to step up and contribute outreach funds for the program to educate the public and pharmacists about California Rx, and we propose that the state invest about $3 million to cover state administrative costs.


The reason we are proposing a state appropriation as part of the model is to allow California Rx to qualify for an exemption from the Medicaid “best price” rules.  That will allow the program to negotiate better discounts than would otherwise be available.  We anticipate that participants will pay a small enrollment fee and that that would be then paid on an annual basis.

California Rx would be a State Pharmaceutical Assistance Program, and those words are key to our understanding of the design.  It’s basically qualifying as an SPAP—a State Pharmaceutical Assistance Program—that would be focused on uninsured Californians with incomes below 300 percent of poverty who do not have prescription drug coverage.


The California Rx would be the single point of entry for people, and what the first thing that the system would do—the California Rx system, once you’re enrolled—is it would look at manufacturers’ free and discount drug programs to see what kind of discounts are available.  Often, manufacturers provide no-cost or low-cost drugs through their own programs, but many uninsured Californians don’t know about these programs.  So, the system would search for, basically through a portal, if you will, for the lowest available priced drugs, be they through California Rx’s negotiated prices or through a manufacturer program.


Discounts that we negotiate for the program will come from two sources.  The first would be to benchmark a level of discount through retail pharmacies.  And the second would be through rebates or discounts from manufacturers.

The design of California Rx is designed to take advantage of the federal “best price” rules, and there are certain federal rules that have to be met in order to qualify as a State Pharmacy Assistance Program.  The three that are most germane are:  The state must make a meaningful financial contribution.  So, the fact that we are proposing to have the state pick up the administrative expenses satisfies that first federal criteria.  The second is:  The program must be “means” tested.  Again, limiting the program to uninsured people under 300 percent of poverty meets that second requirement.  And the third is that no federal funds can be involved in a State Pharmacy Assistance Program.  California Rx meets all three of these criteria.


With a “best price” exemption from the federal government, manufacturers can offer California Rx a discount that they would then not have to pass on to Medicaid programs nationwide.  It’s the feature used by the states that run pharmacy assistance programs today, and it provides the safe harbor that manufacturers are looking for in order to make discounts available for these special programs.


We envision that enrollment will be simple:  People will enroll through a pharmacy, the Internet, or a call-in center.  And because California Rx is a discount program and not a benefit program, we envision that income will be self-certified at the time of application.


Again, California Rx will have little value if people don’t know about it, so we are asking manufacturers to contribute funds for outreach for the program.  We see them being able to do that both through funding an outreach campaign but then also through the materials they use today—educational materials—with pharmacies and physicians’ offices.


As I mentioned, we will ask for there to be a small fee to cover the cost of enrollment.  The numbers that have been talked about is about the $10 level.  If the enrollment occurs through a pharmacy, we see that that fee would be retained by the pharmacist to cover her costs of doing the enrollment assistance.


California Rx would require state legislative authority and the appropriation to fund the cost of administration.  So, to the extent we are able to move forward with the proposal, we would be here in January looking for your assistance and concurrence.  


The key to this program is, really, the viability of discounts:  Are manufacturers willing to step up and join us in solving what is a problem that we all agree is leading to health outcomes that are not what we hope for our people?  The Administration has initiated discussions with manufacturers by contacting several CEOs and expressing the Governor’s interest in the program, asking them whether or not this is a model that can develop meaningful discounts.  We have had initial meetings held at the Health and Human Services Agency with groups of manufacturers’ representatives, pharmacists, and consumer groups.  We’re receiving responses now from manufacturers, and at this point, what we’ve learned—it’s all very preliminary—is that they are willing to participate in the program.  The 300 percent of poverty level sounds like it would be acceptable.  You know, the pharmaceutical manufacturers’ programs vary today.  Some are at the federal poverty level; some are in the 200, 250 range; so, 300 is a reach.  They are willing to assist in outreach.  And they are commenting to us on some of the program design features.

We believe that we can obtain meaningful discounts for Californians.  We believe California Rx offers a step this state could take in relatively quick order to start bringing discounts to uninsured Californians.  


We’re ready to answer any detailed questions you might have or anything else.


SENATOR ORTIZ:  Yes, Madam Director, I appreciate that.


It looks like we’re going to be joined by Assemblymember Nakano.  Welcome.


And Stan, welcome.  Do you have a presentation for the committee as well?


MR. STAN ROSENSTEIN:  Stan Rosenstein.  I’m here to answer questions and will assist the director.

SENATOR ORTIZ:  Wonderful.  Well, I will hold off on my questions.  I will thank Assemblymember Nakano for joining us and give him an opportunity, if he’d like, to do some opening comments.


ASSEMBLYMEMBER GEORGE NAKANO:  I would, first of all, like to thank the chair for bringing this important topic for discussion before this committee.


The cost of prescription drugs in California is a significant concern for my constituents, and all Californians.  The rising costs of these drugs is one of the key reasons for the general rise in healthcare costs and making coverage less accessible to many people.  The Legislature has wrestled with this topic for several years, and I think the package of bills currently awaiting the Governor’s signature is the most effective way of reducing these costs.

I was happy to support Senator Ortiz’s SB 1149, which I believe will allow residents to purchase drugs from Canada safely and at a lower rate.  I’m looking forward to hearing further details on the pharmacy assistance proposal at today’s hearing.


Thank you, Madam Chair.


SENATOR ORTIZ:  Thank you for joining us.  I do appreciate it.  I know we’ve got a lot of things, believe it or not, that are going on during this time of the year, but this is an important issue, so I thank you for joining us.


I actually have a number of questions, so I appreciate your overview.  Whether it’s Stan or yourself, I look forward to some clarification.


Let me just ask you to address an issue.  According to the letter that the Department of Health Services sent to Senator Speier, the department concluded that implementing a discount program for Medicare beneficiaries that involved negotiating voluntary benefits with the drug companies—that you’re now in negotiations with—was, at that time, unworkable and that there were very few drug manufacturers that had actually expressed an interest in the program.  Let me ask:  Why do you think the landscape has changed, and do you believe the agency is somehow not going to face similar barriers in this proposed program?  Again, the key is a voluntary participation of these drug companies.


MR. ROSENSTEIN:  Let me answer that.  It’s my letter that went to Senator Speier.


The Golden Bear Program, which is what this letter related to, was a program that would provide similar benefits—discounts from drug manufacturers (that was a benchmark pharmacy payment)—to everybody on Medicare.  When we looked at this program, we looked at:  What went wrong with Golden Bear?  And the biggest thing that went wrong was it was not a means-tested program, so that we could not offer drug manufacturers the safe harbor of the State Pharmaceutical Assistance Program the director has talked about.  It was going to provide somebody who was a millionaire on Medicare with the same discount that somebody who was low-income on Medicare would get.  The pharmaceutical companies, frankly, were not interested in providing a non-means-tested benefit.

The second problem where it failed was . . . 


SENATOR ORTIZ:  Let me stop you there because I think this program that’s being proposed is a self-certification of income.  Let me ask why that same risk of millionaires coming into the program to purchase . . .


MR. ROSENSTEIN:  These were actually questions. . . . or discussions we had with the pharmaceutical industry of, We want it to be self-certified.  You know, that is the issue . . .

SENATOR ORTIZ:  Well, that was represented how the program is going to operate.


MR. ROSENSTEIN:  Right.


SENATOR ORTIZ:  That it will be self-certified for income eligibility.


MR. ROSENSTEIN:  Our experience has been, most people do self-certify accurately income.  There are going to be exceptions to that.  We don’t think this will be a highly abused program because it’s not a benefit program; it’s a discount program.  People who have large means aren’t going to, under penalty of perjury, lie about. . . . you know, I don’t think they’re going to lie about their income to get a discount card.  Some may.  There’s a risk.  We don’t want it to be intrusive.  It does meet the standard to have a means test.  Many of the drug manufacturers have told us for their free programs, they’re going to still require verification.  That certainly is their right.  Our proposal’s going to be a portal to their system.  Somebody will go there, and for a free drug, they’re going to probably have to provide documentation because that will be a manufacturer’s program.  We do think it’s a balance, and it’s going to be very hard at the pharmacy level, the Internet level, to ask for documentation, as you know.


SENATOR ORTIZ:  And I appreciate that the Administration is proposing a self-certification program, but it sounds like you don’t necessarily have the buy-in of the pharmaceutical companies for a self-certification model.


MR. ROSENSTEIN:  We have the buy-in so far from most of them for the discount program.


SENATOR ORTIZ:  The self-certification.


MR. ROSENSTEIN:  Right.  I can’t say we have a hundred percent buy-in for their free programs.  Again, we want to give people the cheapest drug they can get it, and if it’s a free program, certainly, we want to get a person into that program.  And what the pharmaceutical manufacturers have been pretty clear is for their free programs, they’re probably going to require documentation—which will be okay.  The key will be getting people to that program because most people don’t know about it.


SENATOR ORTIZ:  And I agree with you that most people don’t misrepresent income.  That doesn’t mean the state hasn’t over the years spent hundreds of millions of dollars on so-called fraud detection programs to eke out little to no fraud on those income determinations.  So, that’s actually an interesting and a positive, I think, position of the Administration—the self-certification model.  But I think the question will be:  Do we indeed get universal buy-in of the pharmaceutical companies?  Number one.  And number two, if we do that, the wider the program the more open, and how do we spread the discount?  That becomes a thinner discount across the system, potentially.

These are all of the unanswered questions that we didn’t have time to look at three days before the end of session.  I look at this as a productive beginning discussion.


Let me ask about the timeline because I think that’s really critical.  Can you give us a sense of the proposed timeline?  I know that you potentially will be looking at introducing legislation in January.  But assuming that the legislative process is successful and there’s legislation signed and it makes it through the Legislature, we still have some ramp-up time there.  So, I would love to get a sense of:  How do you develop the eligibility guidelines, the enrollment forms and the processes, and how long until we negotiate these rebates?  Because our past experience in negotiating rebates has been less than timely nor universally consistent.  I mean, we’ve been before this committee and the budget subcommittee on this whole rebate model, and the department.  So, give us a sense of how soon, if, indeed, legislation is enacted next year, that we will actually see all of the regulations and all of the processes and all the forms enacted, in which the consumer can say, We now have a program we can access.

MR. ROSENSTEIN:  We’re visualizing about six months.  We’re not looking at a regulatory process but a contracting process and that the program implementation would be six months after the legislation.  It’s going to start off manufacturer by manufacturer.  There won’t be . . . 

SENATOR ORTIZ:  So, it would be July of ’06?


MR. ROSENSTEIN:  It will depend on when the legislation is adopted.  If there was agreement, it could be adopted in January with an urgency clause.


SENATOR ORTIZ:  Gosh, you’re so optimistic.  [Laughter.]


MR. ROSENSTEIN:  Well, it all depends on how much agreement there is.  It certainly could be enacted fairly quickly.  It would take an urgency clause, obviously.


SENATOR ORTIZ:  A bill introduced in January.  I don’t even know if we can introduce one.  We’re at the beginning of a two-year session.  I think our policy committees don’t start until March.


Assuming we do indeed get two-thirds vote in both houses, best-case scenario, you get a bill through both houses as an urgency and a two-thirds vote late, late spring, early summer—let’s be very clear—and then we have an appropriation in the budget with $3 million that’s being proposed.  So, let’s be pragmatic about the likelihood.  End of next session, operative January 1 of ’06, six months’ ramp-up:  July of ’06—earliest that we would see a program in place.

MS. SHEWRY:  If the enactment date is January ’06, the effective date, we would take those six months post-budget to be ready.  So, we’re looking at a very _________ time.


SENATOR ORTIZ:  Immediate ramp-up, January of ’06.


MS. SHEWRY:  Right.


SENATOR ORTIZ:  That’s quite ambitious.  I’ve never seen a major program. . . . again, I’m open.


MS. SHEWRY:  Senator Ortiz!

SENATOR ORTIZ:  Well . . . 


UNIDENTIFIED:  [Inaudible.]


SENATOR ORTIZ:  Healthy Families, okay, yes.  And then we had to come back and do things afterwards, but that was good.


You indicated a $3 million appropriation.  Let’s see, the proposal appears to envision the state committing funding to help provide the discounts available to enrollees in the program, and if that is correct, what level of funding is being contemplated?  Again, this is envisioned in the three million?  Is that a   pragmatic...?


MR. ROSENSTEIN:  That’s an estimate.  The thought is that it would fund the state costs plus the cost of a vendor.  


SENATOR ORTIZ:  And the outreach as well?


MR. ROSENSTEIN:  We’re looking for the pharmaceutical manufacturers to contribute money for the outreach to the state.  So, we’re not asking for an appropriation for that.  We’re looking for contributions.  It’s been done in Ohio, so there’s other states that have gotten contributions.


SENATOR ORTIZ:  Let me ask:  How many Californians do you think would be able to be served through this program?


MS. SHEWRY:  The target market is 4.8 million that would meet the financial and uninsured/underinsured eligibility criteria.  As we know, every program starts a little slower than anyone would hope and then reaches a critical mass where word-of-mouth builds.  You know, hitting 50, 60, 70 percent of most programs that are voluntary is a fabulous success.


SENATOR ORTIZ:  The dilemma I have is getting a sense of what is the percentage of discount that could be negotiated with pharmaceutical companies. Right now, we know, based on a lot of empirical data and studies that have been done on the federal level, that the Canadian importation model affords in most cases at least a 40 to 50 percent reduction in cost, and in many cases 70 to 80 percent reduction.  The Maine Rx model, I believe, is about a 15 percent reduction, maybe approaching 25, and I know we’re leaning towards this model in California.  So, think about it—because I’m going to take a moment to welcome our colleague that has joined us.  But I really would like to get a sense, if it’s going to be a company-by-company negotiation and there’s some products and some drugs that are greater demand than others, how are we going to be able to assess and say this is a 15 percent reduction in this rebate or this negotiated reduction, and here we’re going to see a 10 percent?  How are you going to be able to provide that assurance of those reductions since you’ve yet to negotiate?


But hold that for a moment, and let me welcome Assemblymember Chu and thank her for joining us.  She’s been a leader in the health policy area.  I really enjoy her support and her leadership in the Assembly, and let me give her an opportunity to say a few words.


ASSEMBLYMEMBER JUDY CHU:  I’m just happy to join you, and I’m looking forward to seeing this proposal.  I hope that we can do what we can to make our purchases of drugs much more equitable and efficient.  So, I look forward to hearing from you today.

SENATOR ORTIZ:  Thank you for joining us.  Again, I do appreciate it.


All right.  Well, share with us how we’re going to be able to anticipate what those reductions are.


MR. ROSENSTEIN:  We’ve looked at the Maine Rx proposal, and actually, Maine Rx is not yet caught up to where California’s 393 program is.  It certainly is not where the Ohio Rx proposal is, which is what we’re modeling off of.  Just to give you an example, the 393 program brings about a 22 percent discount.


SENATOR ORTIZ:  Twenty-two percent.


MR. ROSENSTEIN:  Right.  So, that already exceeds the Maine Rx.  And I don’t want to say this is what we will achieve, but just to give you a benchmark, a couple of possibilities—and I’m not saying we can achieve these—but California right now gets about a 22 percent discount from retail for the rates we pay pharmaceutical manufacturers. . . . or we pay pharmacists.  I’m sorry.  PBMs actually still do better than Medi-Cal.  So, you can anticipate a discount, at least, of 20 percent in the pharmacy side of the equation.  The Medi-Cal program, which is really the gold standard of discount programs—and I’m not sure we can hit the gold standard—achieves another 25 percent discount off of what we pay retail pharmacies, and that 20 percent and that 25 percent are actually compounded.  Medi-Cal’s close to a 50 percent discount.


Now, Medi-Cal would be an enormous achievement to make, but the Maine Rx 15 percent is, in my opinion, very easy to surpass.  Maine hasn’t yet achieved what we’ve achieved in 393.

SENATOR ORTIZ:  So, it doesn’t give us a sense of assurance that this is what. . . . you’re suggesting and fairly confident that we will get at least a 22 percent or 20 percent discount.


MR. ROSENSTEIN:  We’ll get that amount just from the difference from retail and the rate the pharmacist is paid.  And then, there will be an additional discount—and we’re shooting high right now—from the drug manufacturers on top of what the pharmacy . . .


SENATOR ORTIZ:  So, what do we hope to achieve overall in the program?  Thirty percent?


MR. ROSENSTEIN:  Well, ideally, if I was king, we’d have the Medi-Cal prices, but that’s a major stretch.  That would be the best we could achieve.


SENATOR ORTIZ:  And you’re confident you’re going to get buy-in through these negotiated expectations on the part of DHS with the various pharmaceutical companies.


MS. SHEWRY:  The discounts—there are two levels.  The program would have the guaranteed level of discount, what Stan’s been referring to, the discount at the pharmacy level.  Then, the real burden is on us to make those manufacturer rebates or discounts that happen in addition to be as deep as possible, and that’s where . . . 


SENATOR ORTIZ:  And that’s a company-by-company negotiated discount.


MS. SHEWRY:  Mm-hmm.


SENATOR ORTIZ:  We’ve had a spotty history in California in that area.  Either delayed or not collected and outstanding and, depending on whose study you believe, significant numbers of lost collection.

MS. SHEWRY:  What we know is we get very good rebate rates from manufacturers, and Medi-Cal obviously have the large volume there.  So, going back to your other question, as people enroll, the leverage that you can get through a purchasing strategy such as this will increase.


SENATOR ORTIZ:  Okay.  Let me see if there are other members who would like to ask questions on the Administration’s proposal.


Okay.  Well, let me continue them then.


So, the proposal contemplates integrating into the discount card other private discount programs, including the manufacturer patient assistance programs.  Those private programs differ considerably and have their own enrollment and eligibility screening processes.  How would these other programs be integrated into a proposed California state pharmacy assistance card?  


MS. SHEWRY:  The Cal-Rx, we see as a portal that would have the       ability. . . . and this would need to be updated fairly frequently because the manufacturer programs evolve, drug company pricing changes quarterly/every six months.  The system would scan what is, for the drug that you need today, what is the best way, the best path, for obtaining that.  If it’s the manufacturer program, then the additional screens that that manufacturer would use need to be in the system.  If they have a program for people under 100 percent of poverty, but you’re at 150, the system, then, would direct you to Cal-Rx’s discount program.  If you’re at the 100, it would lead you to the manufacturer’s program.  


SENATOR ORTIZ:  It sounds like you’ve gotten some sort of assurance that the drug companies will defer to our system.


MS. SHEWRY:  The drug companies will make us aware of their rules so that they can be built in so that we can do an appropriate routing of where the biggest discounts are available.


MR. ROSENSTEIN:  And these are the discussions we’re having with the drug manufacturers right now—all of these issues.


SENATOR ORTIZ:  I think it’s clearly got a little more refinement, but if that’s the goal and objective.


MS. SHEWRY:  That’s the concept, right.


SENATOR ORTIZ:  Would the Medicare beneficiaries who desired to enroll in this program also be able to access Medicare drug discount cards and Part D drug coverage plans when they become operative in 2006?  


MR. ROSENSTEIN:  Well, Medicare beneficiaries in 2006 will get a benefit that’ll be better than the discount program when they’re covered.  There’s the infamous “donut hole” of coverage, and they’d be eligible for this program when they have no coverage.


SENATOR ORTIZ:  So, we could potentially pick up the “donut hole?”

MR. ROSENSTEIN:  Yes, for the people below 300 percent of poverty, when they get the “donut hole.”  And then, some of the drug manufacturers have additional programs, which we want to tap into, for people who are low-income Medicare, that are above Medi-Cal standards, that the point of entry would help.


So, the intent is that once somebody hits the point of no coverage under Medicare, they would be uninsured like anybody else and eligible for the program.


SENATOR ORTIZ:  You know, I hope that you will stick around because I do want to hear from the advocates and others who’ve been very active in the importation bills.  They may raise questions that I think are appropriate, and I’d welcome a response to any questions they may raise.


With that, let me thank you.  Let me ask you to stand by and come join us back at the table if we get an opportunity.


Let’s move to the second item on the agenda.  We’ve asked a number of witnesses to review the Administration’s proposal and to comment on some of the outstanding legal, practical, and policy impediments to its timely implementation.  The panel will also expand on the proposal’s ability to secure real and substantive discounts on prescription drugs as compared to efforts in other states that are in various levels of implementation.


So, we have three witnesses.  We have Mr. Ramón Castellblanch, who is with CSU San Francisco.  He’s a Ph.D. there, and he’s prepared a number of written analyses of the Administration’s proposal, and I understand is going to be using a PowerPoint to highlight some of your findings.  Let’s see, before we hear from Mr. Carson, from the LAO, we’ll ask the sergeants to make sure that we get Mr. Kevin Concannon in, in the time allotted.  I believe we have to make sure he’s on the phone at, what time?  Somewhere between now and 11:05, one or both witnesses will be able to present.  I suspect only Dr. Castellblanch.

So, welcome.  You may begin.


DR. RAMÓN CASTELLBLANCH:  Thank you, Madam Chair, members of the committee.  My name’s Ramón Castellblanch, San Francisco State University.

I am going to be commenting on the Governor’s proposal based on the three documents I saw.  There’s considerably more information here in the packet than  I . . .

SENATOR ORTIZ:  And let me let my colleagues know that we have an outline of Dr. Castellblanch’s presentation in the packet that will help guide us through his presentation.


DR. CASTELLBLANCH:  Right.  And also, we don’t have PowerPoint because it turns out this device here doesn’t take floppies.

SENATOR ORTIZ:  I apologize for that.


DR. CASTELLBLANCH:  Basically, the Governor’s proposal would, as explained by the previous witnesses, seek to get discounts for low-income, uninsured individuals and possibly through a contracting-out of the pharmacy benefit function, that we learned today they may keep it in-house.  And they’re also seeking a waiver from the Centers for Medicare and Medicaid Services on the “best price” rule.


To try and put that in perspective, the kind of savings that they could realize versus the kinds of savings that are available, I think the best sources are the work that was done by Stephen Schondelmeyer and Bill von Oehsen several years ago, and also the National Conference of State Legislatures, on what kinds of discounts can be gotten through bulk purchasing.

So, as you see on the chart that’s in front of you—though, the audience doesn’t have it—where I describe it as “Discount Options:  Price Relative to Average Wholesale Price,” what Schondelmeyer and von Oehsen found is that starting with the retail price, the private sector, through bulk purchasing and other kinds of arrangements, can get discounts as low as 60 percent, and that is the optimum, ideal discount for the private sector.  The Medicaid program gets approximately a 60 percent discount now under the Medicaid “best price” rules.  As another standard, the federal supply schedule, which provides discounts for federal programs, such as the Veterans Administration, gets a 50 percent discount—also roughly a 50 percent discount.  Also, the 340B Program, which is available to community health clinics—some in California—gets approximately a 50 percent discount.  

So, those are some of the ranges of discounts that are available to sort of have a reference point as to what the Governor’s proposal can do.


Now, probably one of the most successful bulk purchasing arrangements in the United States is the Minnesota Multi-State Contracting Alliance for Pharmacy.  It’s the oldest bulk purchasing arrangement in the United States.  It’s been in place for twenty years.  It involves 41 states, though I believe it does not involve the State of California.  They don’t purchase for states in their entirety, but they purchase for various programs within the states:  maybe the prisons in one state, mental hospitals in another state, and so forth.  But aggregate, what they’ve been able to save representing 41 states on brand-name drugs, according to the NCSL (National Council of State Legislatures), 23.7 percent below AWP is the discount they have gotten for brand-name drugs and 65 percent below AWP for generic drugs.


So, that is probably as good as it gets, bulk purchasing.  Which is good but it’s not easy.  Other programs would probably not do as well.


Now I’m going to flip over to the next page, and I’m going to the box marked “Bulk Purchasing:  Likely Impact.”  I was fortunate to speak with the person from the state of Maine who’s in charge of their purchasing right now and their Maine Rx Plus program about what they’ve learned trying to negotiate discounts.  She said that in the experience of Maine—and you might ask Concannon about this as well since he worked on this several years ago—the two major levers that the state needs to get good discounts are its Medicaid leverage, because that’s where the state is really buying most of its drugs is through the Medicaid program.  And to the extent that the state can condition its bulk purchasing arrangements on a participation in the Medicaid program, they gain substantial leverage.  That’s one key lever available to states.  And the U.S. Supreme Court has upheld in the case of PhRMA vs. Concannon that states can do this.  So, this is the major form of leverage—one of the major forms of leverage—states can have.

The other major form of leverage is that there has to be a substantial number of people enrolled to begin with, which Ms. Shewry noted.  That to the extent you get people actually enrolled in your program, you’re in a much better position to talk to the drug industry.  If you go to them with nobody enrolled and say, We’d like to get this discount for some people that may be enrolled in the future, that’s generally not very convincing.


So, without these key bargaining levers of Medicaid involvement and substantial enrollment, bulk purchasing is not likely to produce substantial discounts; the sorts of discounts, say, that you saw in the Minnesota program.


SENATOR ORTIZ:  Let me interrupt you for a moment just to restate and make sure I understand.


Your understanding of the bulk purchasing program, I think you referenced the Minnesota model.


DR. CASTELLBLANCH:  Yes.  Minnesota Multi-State.


SENATOR ORTIZ:  Is that we have to use the Medicaid leverage as the incentive for participation.

DR. CASTELLBLANCH:  Well, Minnesota’s not using the Medicaid leverage but Maine is, and Maine is going to get some substantial discounts next month.  Unfortunately, I can’t give you the numbers because they’re going to be announced publicly in October in Maine.  But they have been using Medicaid leverage already to negotiate discounts.


SENATOR ORTIZ:  But the program proposed by our Administration envisions a voluntary program without using the Medicaid leverage.


DR. CASTELLBLANCH:  Neither of these key levers are going to be used.  So, there would not be Medicaid involvement, and as things stand, we don’t have major enrollment in this program because there’s nothing there yet.  And that’s going to be a major impediment to getting large discounts.  In fact, those two factors, I think, explain much better than the issue raised by the Administration witness why Golden Bear was unsuccessful.  Golden Bear does look a lot like what the Administration is proposing right now.  It’s a program that does not have either one of those levers in hand.  It is not planning to use the Medicaid lever, and it doesn’t have major enrollment.  That was a problem for Golden Bear.  And we already know from the experience of Golden Bear what happens when you try and negotiate without either one of those levers.  And the Administration knows because they told them that they thought their program was unworkable.


So, probably, as the Administration proposal stands now, without these major levers in place, the discounts would not be substantial or to the extent we would hope.  This is not to say the Administration proposal couldn’t be amended to bring in these levers, and then you’d have considerably more effect on price.  But as it stands now, it would be in a weak position to negotiate discounts.


SENATOR ORTIZ:  Well, let me ask you:  As proposed by the Administration without these levers/factors, do you think they could still achieve the discounts that were hypothetically presented?


DR. CASTELLBLANCH:  I don’t know which discounts to which you’re referring.


SENATOR ORTIZ:  That they represented that they would achieve,    roughly . . .


DR. CASTELLBLANCH:  Close to Medicaid, or 30 percent, or something like that?

SENATOR ORTIZ:  I think 22 percent is the floor.


DR. CASTELLBLANCH:  Yes.


SENATOR ORTIZ:  At a minimum.


DR. CASTELLBLANCH:  That’s very hard to imagine, given the experience of other states using these same levers—or not using these same levers.


So, that’s probably the most important aspect.  And therefore, the question of whether or not the program could beat the Medicaid “best price” is somewhat of a moot question, because to get below the Medicaid price, you have to get 40 percent discounts.  I don’t think the way things are set up they would even get half that far.  So, the Medicaid “best price” issue is somewhat moot under the current arrangement that the Administration is proposing.


There are a number of administrative issues.  One of which I don’t know about but which needs to be discovered is to what extent the state is connected to the pharmacies, the State of California is connected to the pharmacies in the state, by computer—on line.  This is something Concannon can talk about more, but this is a critical element in making these programs work.  He has not been able to go forward in Iowa, as I understand it, because when he got there, he found a computer setup between the state of Iowa and the Iowa pharmacies was not working well.  The state of Maine has an effective computer linkage between the state and the pharmacies, and this enables the program to function well in several ways:  It tells the pharmacist who’s eligible, because they can get a hold of the state immediately; they see right away on the screen if the state’s eligible.  Maybe more important, it provides a record to the state of the rebates to which they would be entitled under the program.  If there’s going to be any rebates from the drug makers, the state has to have a good record of those, and without, again, a good connection to the pharmacies, it’s very difficult to have that record.


So, I don’t know in California how good the pharmacy hookup is between the state and the pharmacies.  Maybe it’s good, maybe it’s not, but that’s a very important administrative issue.  It’s a threshold issue.  You can’t really go forward until that’s in place.


SENATOR ORTIZ:  Maybe we can get the representatives from the department to respond to that later.  Thank you.


DR. CASTELLBLANCH:  Sure.


So, that goes to two, as I said, two major administrative issues.


Some other issues:  In terms of getting a waiver from CMS—because I understand that this program’s going to go to the Centers for Medicare and Medicaid Services in an attempt to get a waiver (looking up under that box marked “CMS Waiver Request:  Likely Impact”)—as the Administration said, it would require a substantial state contribution.  This much has been made clear by a series of court decisions; that if a state is going to get a waiver to give Medicaid prices to non-Medicaid people, or Medi-Cal prices to non-Medi-Cal people, the state is going to have to put up a substantial amount of money.  And it’s not clear how much that is, and it’s not clear that $3 million is what the courts would be looking for in terms of California’s contribution.  The number could be much larger.  I’m not saying we shouldn’t spend it, but to be real about what we’re talking about here, we need to know that there’s possibly a much larger financial requirement for this program than has been contemplated.


Also, it should be known that CMS has been very slow to act on these kinds of proposals.  Maine has two waiver proposals that have been in over a year, and they have not heard anything back from CMS.  They have been sitting on these proposals.  And it’s also important to note that even if you get a waiver from CMS, those waivers can be overturned in court.  Both the states of Maine and Vermont had gotten waivers like these only to be sued, along with the Department of Health and Human Services, in federal court and have the waivers thrown out.


SENATOR ORTIZ:  And I think that’s really important in light of what I was trying to get a sense of from the Administration:  how quickly they could ramp up and have this program operative.  I don’t think we anticipated the litigation and the waiver process as well to probably extend the timeline from their optimistic start.


DR. CASTELLBLANCH:  It could add years to go the CMS court route.  Maine is specifically now designing its program to try and circumvent those kinds of entanglements, because they learned the hard way how much time can be lost working your way up through the federal court system and back down again.

So, the waiver is a significant concern both in the costs that it may involve and the delays that it may entail.


Also, I made a few notes just from what I heard today.  On the manufacturers’ programs, those, of course, are subject to the whim of the manufacturers.  If they want to make them disappear tomorrow, they can.  There’s no guarantee, just because Pfizer or somebody says, I’ve got this program to anyone, that they’ll have it the day after tomorrow.  If, for some marketing reason or some other reason, they decide they don’t want to do this anymore, those things are just gone, or they can be scaled back or altered in fundamental ways as to who’s eligible and so forth that make them unreliable.


Also, I understand it can be very cumbersome to attempt to use those programs.  When people do go through the trouble of finding out that the program’s there and where it is and who you have to get a hold of, then they discover that there’s a raft of paperwork that goes with it.  It’s not easy in many of these cases to actually collect on these manufacturer discounts.  So, that’s another significant issue there.

Those, I think, are the major issues that I would raise.  Also, it’s interesting that the consumer perspective has not been, so far—or the senior perspective—any perspective other than that of the pharmaceutical industry—seems to have been entertained by the Administration in drafting this proposal.  And it would seem to me that a great many of these issues would be highlighted and brought out were the process to be inclusive as opposed to the one that’s been conducted to date.


But hopefully, this gives you some thoughts about how the program might work and some of the issues that need to be addressed.


Thank you.


SENATOR ORTIZ:  So, let me ask the representatives, Ms. Shewry and Mr. Rosenstein. . . . well, come on forward, but I want to check for time because we have Mr. Carson from LAO as well as a timeline for Mr. Concannon to call in.

On the last issue raised by Dr. Castellblanch, whether or not there will be consumer participation in drafting the program and input, I think that’s a critical question; plus, the other questions raised earlier.  I wasn’t noting them, but maybe you could address that question as well as the other two or so that I’d raised earlier.


MS. SHEWRY:  Senator Ortiz—Sandra Shewry with the Department of Health Services.  


We heard you looking for follow-up on four issues:  To what extent is the state connected with pharmacies?  We are connected with pharmacies and     Medi-Cal.  Fifty million claims a year come in on our online system with pharmacies.  So, we do have that relationship established and can use that base.

SENATOR ORTIZ:  Great.


MS. SHEWRY:  I think Dr. Castellblanch is assuming a waiver where we’re not seeing this as a waiver program.  We don’t believe that a federal waiver would be necessary.  We are designing the program to be consistent with State Pharmacy Assistance Program rules, but we believe we could submit a letter to CMS that it isn’t. . . . we’re not asking for a waiver of any federal law.  We would just be describing to them that the state is making a financial contribution, that the program is means-tested, and that federal funds are not being used in the program.

SENATOR ORTIZ:  But aren’t all other State Pharmacy Assistance Programs—don’t they all require a federal waiver?


MS. SHEWRY:  You need a waiver if you’re trying to link to your Medicaid program.  And some of the states mentioned may have been trying to bring in their Medicaid purchasing to address uninsured folks.  We do not believe we would need a waiver for a California . . . 


SENATOR ORTIZ:  But we don’t have assurances yet from the federal government that we don’t. . . . if we have something that looks like an SPAP, even if it isn’t technically an SPAP, do we have assurance?  I mean, I think it’s still a gray area that we . . . 


MR. ROSENSTEIN:  Let me see if I can clarify a little bit of it.  Maine and Vermont attempted to directly link their Medicaid rebate with their uninsured program.  That is what’s been in litigation.  That is what the pharmaceutical manufacturers would oppose.  That is what requires the federal waiver that was mentioned, and those federal waivers, as was mentioned, are not being approved.


What we’re talking about. . . . you know, if we were to say we want to offer as a condition of participation in Medi-Cal the Medi-Cal and Medicaid price, then we, too, would need a waiver.  That’s not the proposal, because, frankly, none of those proposals yet have ever happened.


SENATOR ORTIZ:  Right.  We understand they’re all pending any action.


MR. ROSENSTEIN:  What this proposal really is, is just a letter to designate the state is a State Pharmaceutical Assistance Program.


You may recall the GHPP rebate issues where we’re trying to get rebates for the blood factor of GHPPs.  We just got the GHPP designated as a State Drug Assistance Program.  So, we’ve had some very recent experience getting programs designated as drug assistance programs, and it really is a letter.  And then, once CMS sends it—because, again, that’s what we did last spring for GHPP.

SENATOR ORTIZ:  And I think the test here, or the key, is whether or not there’s state funding, and we fully fund the GHPP.


MR. ROSENSTEIN:  Right.  And the question will be whether the $3 million is enough.


SENATOR ORTIZ:  Is adequate enough to fund.


MR. ROSENSTEIN:  We think it is.  We will be having discussions with CMS on that issue to validate, in fact, we’re right on that.


SENATOR ORTIZ:  But if the federal government determines it’s not, then we indeed have to go through a waiver process.


MR. ROSENSTEIN:  Now, the waiver process is designed to link the rebate to the Medicaid rebate, which I don’t believe CMS will approve.  Getting approval for a State Pharmacy Assistance Program is fairly routine, and CMS is routinely approving those.


SENATOR ORTIZ:  And maybe that’s a defining and critical point that’s been represented here:  that we’re not pursuing a Medi-Cal/Medicaid program.  Therefore, you’re confident we’re not going to need a waiver.


MR. ROSENSTEIN:  Right.


DR. CASTELLBLANCH:  Well, I’m confused by the letter that the Governor signed.


SENATOR ORTIZ:  Hold on.  You will go through the chair.  Let me ask you to clarify that statement in light of Governor Schwarzenegger’s letter dated August 20th, page 2, second paragraph:  “Another approach we are exploring is to offer Medi-Cal (California’s Medicaid program) prices to low-income, uninsured residents.”  That’s in direct contradiction to what you have . . . 

MR. ROSENSTEIN:  Right.  That is the fallback provision.  If we are not able to get voluntary rebates, we hold out the option to pursue what Maine and Vermont has pursued, which is to seek the 1115 waiver.  The proposal in the legislation is a voluntary program.  If that doesn’t work, then there is the option to try to do what Maine and Vermont have done, or plan to do.


SENATOR ORTIZ:  So, let’s be very clear.  The first option, the voluntary program, is being worked on, being pursued, but we haven’t heard that there’s an absolute buy-in by all the companies.  And let’s be very clear on the record here.  I think it’s a very optimistic effort, and we appreciate the very-late-in-the-session effort of the Administration.  We’ve got able representatives before this committee to, if possible, make it happen.  But I think it’s not nearly cooked.  I mean, it’s still in very early stages of discussion, and certainly, we do not have assurances.  Hopefully, we’ll hear from the pharmaceutical companies whether there indeed is buy-in to 20 percent or 90 percent, to give us a better sense of whether or not this is possible.  But let’s also be very clear that the Administration has held out.  You know, I’m optimistic about that, that latter option or that fallback position, which may realize greater savings.  So, just so that we’re very clear, there are a couple of options that are in play here.

MS. SHEWRY:  And just to link back, the California Rx proposals described in the paragraph just previous to the one you’re pointing to, it would require us to demonstrate to the federal government that we’re in compliance with federal law.  So, we would submit a letter making those assertions.


The next paragraph describes an approach that would require a waiver of federal law, and then, the federal government would have a role of deciding whether or not they chose to make those waiver decisions.  So, there are very different relationships with the federal.


SENATOR ORTIZ:  But nonetheless, it says (the Administration), “Another approach we are exploring is to offer Medi-Cal prices to low-income, uninsured residents.”  So, that is also an option out there that warranted clarification.


Were there a couple of other questions?


MS. SHEWRY:  Consumers?  The issue was raised is:  Have consumers been at the table?  We did invite representatives from a variety of consumer groups representing senior interests/low-income interests and started the dialogue with them, just as we did with the pharmacy and manufacturer groups.  Some of the features you see in the program—the application ease, where you can come in through the Internet, through a call-in center or at a pharmacy; the concept of self-certification of income—all reflect our concerns about consumer interests.


SENATOR ORTIZ:  I think my question was:  Will the consumer groups continue to be invited?


MS. SHEWRY:  Absolutely.


SENATOR ORTIZ:  I appreciate that.  You’ve usually been very supportive of that, and I appreciate that, but we need to get that assurance going forward they’ll be a part of that process.


Let me make sure where we are on time.  Mr. Concannon is to call in at five minutes after eleven?  Or ten minutes after?

UNIDENTIFIED:  I’ll call right now.


SENATOR ORTIZ:  What time was he supposed to call?


UNIDENTIFIED:  We’re supposed to call him at 11:05.


SENATOR ORTIZ:  Okay.  Did we go through all the questions?


As they’re dialing, Assemblymember Chu has some questions.


ASSEMBLYMEMBER CHU:  How about the issue that was raised about these kind of programs work best when many enrollees are already in place?


MS. SHEWRY:  Any purchasing program has maximum leverage.  The number of people enrolled provide that leverage.  With a possible enrollment base of 4.8 million Californians, many who need drugs, are buying them today, will be eager for this program.  We can’t say today how many will be enrolled in month 3, 4, or 5.  We think this program will offer them a meaningful alternative, and they will sign up.


ASSEMBLYMEMBER CHU:  But you’d have to get ramped up before you actually are able to offer these discounts.


MS. SHEWRY:  That is the request the Administration is making of the manufacturers, is to start the program strong, put meaningful discounts out, so that we can demonstrate to the public the interest in addressing this concern.

SENATOR ORTIZ:  Let me once again let the public and the committee know that we have Mr. Kevin Concannon, who is the director of the Iowa Department of Health Services.  He’s also the former commissioner of the Maine Department of Human Services.  He really led the efforts to obtain more affordable prescription drugs for state residents.  He was named the defendant in the landmark U.S. Supreme Court case PhRMA vs. Concannon.  He has joined us via telephone.  I assume he’s on.  And I’m not sure what his availability is, but I welcome you, Mr. Concannon, to the Senate Health and Human Services Committee.  We’re joined here with my colleagues from the Assembly—Assemblymember Judy Chu as well as Assemblymember George Nakano—as well as the public and consumer advocates.


Welcome.


MR. KEITH CONCANNON:  Thank you very much, Senator.  I’m delighted to be here and very enthusiastic about the proposal I’ve read here that is before your committee.  


SENATOR ORTIZ:  Well, we hope that you will provide us with some expertise and some direction on your experience and whether or not the State of California’s proposal, which we have discovered today is modeled after the Ohio program—unfortunately, we don’t have that Ohio program before the committee—what your thoughts are.  And I assume that you have a presentation for the committee, and we’ll be able to ask a few questions based on your experience.


MR. CONCANNON:  I would be happy to do so.  If you so wish, Senator, I could give you a little bit of background on the Maine program and what prompted it and then what our experience was right up until. . . . I think there was a court hearing in the federal court in Rhode Island, of all places, on the Maine program just within the last two weeks.


SENATOR ORTIZ:  Well, let me get a sense of your timeline, whether you want to do a presentation or whether you would welcome us just asking direct questions.  I just want to get a sense of your availability.


MR. CONCANNON:  I’m certainly available as long as the committee wishes.  I could do a brief overview in a few minutes.  It might be easier.  I’ll try to anticipate some of the questions the committee might have, and then I’ll be happy to answer questions.


SENATOR ORTIZ:  Okay.  Well, go ahead and move forward with your presentation, but if you could, direct your comments on what you see in the proposed California program that is either somewhat like the Maine program or whether you have any comments on California’s program.


MR. CONCANNON:  Correct.  Thank you, Senator.


As I mentioned, just in reading I’m not fully familiar with it but read the material that came to me in terms of the California proposal, and it has some earmarks similar to what we came to know as the Maine Rx program—the program that I know most directly.


And by way of background, Maine, at the other end of the country, is bordered by two Canadian provinces, and that was one of the factors that certainly influenced the governor and legislators in both political parties in Maine to try to obtain more affordable prescription drugs for the residents of the state.


As was noted in the brief bio on myself, I had headed the Health and Human Services Department there, and we operated—as is true in California, the Medi-Cal program—we operated what’s called MaineCare, the Medicaid program for Maine.  And while it had a fairly ample range of benefits and a significant prescription drug benefit, within the state we had about 20 percent of the population without prescription drug insurance.  And one of the factors we discovered very significantly was that when we began the Maine Rx program, we found nearly half of the people enrolling in the program were not seniors.  That is, they were people under age 65, under age 62, who needed prescription drugs, who had chronic conditions, and did not have prescription drug insurance.  So, that was very significant to us.


The way we constructed the Maine Rx program, the rationale was this:  Since the Medicaid program in Maine—and I suspect it’s certainly the case in California—is the largest single purchaser of prescription drugs, we used the rationale that it ought to secure a decent reimbursement or a decent rebate from the manufacturers.  And since we had several hundred thousand people, most of whom were within 300 percent of the federal poverty level—that is, not that much wealthier than the average Medicaid recipient—we argued that Medicaid ought to be employed as a lever, a pressure point, to get manufacturers to give a better break to the state.  


Now, that was one of the points that was litigated, and while we lost initially in the federal trial court in Maine, we won in the court of appeals, and then it went up to the U.S. Supreme Court.  And the U.S. Supreme Court was not persuaded by the argument by the pharmacy industry; that is, the manufacturers.  PhRMA argued that using the Medicaid program as a lever to benefit people beyond Medicaid would endanger Medicaid recipients and might make it less possible for them to get the benefits under Medicaid.  The court didn’t find that persuasive.  We certainly didn’t find it persuasive.  So, I mention that as one of the factors, leverage factors, that obviously you as a state will need to be mindful of.


But we believe there’s a compelling reason to use the Medicaid program as a lever, both since it is such a significant portion of the state budget but also for this reason:  Our argument in support of using Medicaid as a lever was that if many of the folks who currently do not have prescription drug insurance don’t get the kind of medication they should be taking—for example, heart medication or other medications, cholesterol-lowering medications—they will be more at risk of having the catastrophic either heart attack or stroke or the other occurrences that then will put them totally at the dependency of the Medicaid program.


So, that was our rationale in using it as a lever.  As I say, we saw no evidence, nor did the courts find any evidence, that using the Medicaid program in that way or in any way comprised access for people outside of Medicaid.


SENATOR ORTIZ:  So, you prevailed in the U.S. Supreme Court on that argument.


MR. CONCANNON:  Yes.  Frankly, it was a mixed decision—I mean, the lawyers, I think, would say—but we prevailed on that.  They were not able to show the court that there was any harm in this. 


The second area that they argued was this:  The way we constructed the Maine Rx program, we made it a limited benefit under Medicaid.  That is, instead of the full panoply of Medicaid benefits, we simply said we’re going to create a single benefit under Medicaid.  We’re calling it a prescription drug benefit.  And we the state, instead of giving the usual match rate—I think California’s match rate is 50/50, if I recall—we said we will put in a dollar per script, or $2. . . . I’m sorry, a dollar per script or 2 percent of the cost of that script, whichever is more, and we would therefore make it a limited-benefit Medicaid program.

Now, the Clinton Administration—the last federal administration—approved Maine’s waiver.  So, that was a significant portion of this; that we were operating under a federal waiver.  We relied upon the state’s existing infrastructure for processing claims under Medicaid.  So, that’s a very important factor.  I’m certain that California has a point-of-sale system for processing claims under Medi-Cal.  We simply piggybacked this prescription program on the technology that we already had in place for Medicaid.  We also paid drugstores throughout the state, using our same so-called payroll cycle; wherein, on a weekly basis we sent out payments to the drugstores across the state.


Now, the manufacturers, of course, resisted this, and that’s where the lawsuit came in under both—at the trial court and in the appeals court—and then all the way up to the U.S. Supreme Court.


I can say the rate of enrollment in it was faster than anything I’ve experienced over the years.  I was previously the health and human services director in the state of Oregon when we created the so-called Oregon Health Plan.  That was a very high rate of enrollment initially.  Well, this was even higher in Maine, which to me demonstrated the need and the fact that this was an authentic savings for consumers.  It saved them approximately 20 percent, which is 20 percent off retail, which is the typical Medicaid rebate that states get from the manufacturers.  It averages about 20 percent.


We had a preferred drug list for the Medicaid program.  We applied that same preferred drug list for this program.  We did not charge an enrollment fee, but rather, for each time consumers used the card, we would subtract a portion of that rebate to cover the admin costs of the program.  And I might say, we needed some money right up front to get the program operating because, as I think your committee may be aware, the way in which the American Medicaid program operates or interacts with drug manufacturers, each state keeps careful track each quarter of how many scripts are written for specific medications, and then, on a three-month basis bills that information as sent to the manufacturers, and, on average, about three months later, the manufacturer is sent a rebate back to the state.  So, there is a period there in which you are having to cover the “float,” so called.  We initiated this program using money from, in Maine’s case, tobacco settlement dollars to sort of prime the pumper up front covering the cost of the float.

The program, once it went up to the Supreme Court. . . . we were rejoined, I should say, at the Supreme Court level when the case went before them.  The program is now just underway again in revised form in Maine, but there’s still litigating parts of this.  And as I said, there was a hearing about ten days ago in the federal court in Rhode Island on Maine Rx.


That’s kind of an overview of the way the Maine program operated.


SENATOR ORTIZ:  Well, it’s quite an overview, and I have a number of questions, and I’m sure my colleagues do, but let me just ask:  What are the remaining new issues that were raised in, did you say, federal district court?


MR. CONCANNON:  I think what’s very different right now—and I think this is where California might be in a better position to negotiate—the current administration at CMS, at the Centers for Medicare & Medicaid, has not been very supportive of the Maine program.  That’s a difference in the current arena.  And I would expect that that’s where some of the major challenges are going to be in getting CMS to approve a California waiver.

Now, do I think one should be approved?  Yes, I do.  Do I think what I’ve seen or the proposal here makes sense to me?  Yes, it does.  But I think that’s going to be one of the challenges.


SENATOR ORTIZ:  Okay.  Well, I appreciate you providing us with your experience and certainly your expertise in this area.  Let me extend an opportunity to my colleagues.


Assemblymember Chu?


ASSEMBLYMEMBER CHU:  I was wondering.  There was the question here for the California program as to whether drug manufacturers would voluntarily continue with this program or whether they might drop out if they did not find it worth their while.  Have you had that experience?


MR. CONCANNON:  In Maine, the program actually worked.  I mean, it was actually a better program than certainly, I would argue, the current so-called drug discount cards that are out there, and the best evidence of that was the rate of uptake of citizens.  The drugstores found it a positive experience as well because we used the same, again, payroll, the same payroll cycles, the same technology, as was used in the Medicaid program.  So, it was a very user-friendly program for both pharmacies and for the residents in the state.


Now, the manufacturers again were reluctant participants, in part because they did not want to move beyond the rebates they give in the traditional Medicaid program.  You know, “transparency” is not a word that could be frequently applied to the whole pharmaceutical industry, especially on the manufacturing side, so we used the pressure and the leverage of the Medicaid program to bring the manufacturers in.  Now, I’m aware that across the country right now some twenty or twenty-one states have implemented so-called preferred drug lists where they’re securing additional rebates from the manufacturers.  I know in the case of the Maine program, the state of Maine program, it has been reconfigured to reflect the kinds of incentives that the manufacturers have been giving in order to get their drugs on the preferred drug list.  


One thing I know was a takeaway from our experience in Maine is that the drug manufacturers, the item that they pay the most attention to is market share.  We know it actually doesn’t cost them that much more to manufacture a particular pill or a tablet, but they worry about market share.  And Medicaid, and I’m certain Medi-Cal even more so, has such a significant ability to influence market share.  That’s where your negotiating leverage comes.


SENATOR ORTIZ:  Assemblymember Chu?

ASSEMBLYMEMBER CHU:  The other question is:  Did the manufacturers continue with the program?


MR. CONCANNON:  It was put in suspension as a result of the court, post the. . . . the Supreme Court upheld some parts of it and then sent us back to the trial court, and then once it went back in the trial courts in Maine, the federal courts, a number of judges said they were. . . . they recused themselves, either because they owned drug company stocks or they felt they had to recuse themselves.  That’s why it’s delayed it and it ended up in a federal court down in Rhode Island.


SENATOR ORTIZ:  Mr. Concannon, let me ask:  You do understand that the proposal that the Administration has asked us to consider, and they’re considering implementing or introducing through legislation next legislative session in January, does not have the very levers that the Medicaid program that you regard as essential to an effective program.


MR. CONCANNON:  Yes.  And I’m not sure where California is on it—if it has as yet implemented a preferred drug list to PPL.  


SENATOR ORTIZ:  We do have it in Medicaid, but it won’t influence this program since the Administration is proposing that it not be. . . . well, is proposing that it be voluntary, number one, and that we not have the two levers, the leverage factors, that our earlier presenter and independent analyst insist are essential to a successful program.  And, of course, that would be the Medicaid leverage as well as substantial enrollment.  We’ve heard from the Administration that there will be no Medicaid leverage, it will be voluntary, and we’re projecting enrollment but we don’t have any hard figures.


So, in that sense, as much as we should and will consider the proposal, there are those, certainly, that have presented that suggest we’re not going to realize the kind of participation or discounts that would be realized through the Medicaid leverage as well as the huge enrollment option.

MR. CONCANNON:  Yes.  My experience would be that the voluntary programs tend to be very spotty:  you get a handful of manufacturers, and they choose to participate.  But I don’t think there’s any doubt about the fact that the more leverage—that is, the more pressure—you can exert through programs like Medicaid, I think it tends to get the attention of the manufacturers, and they’re much more likely, I think, to participate in a meaningful way than otherwise.


SENATOR ORTIZ:  Let me ask, and I want to make sure I understood your numbers.  You indicated the discount that was realized through the Maine program was about 20 percent lower than the retail cost, which is certainly something I think our Administration is proposing without the leverage of the Medicaid requirement, and they’re anticipating a 22 percent reduction.  I don’t know if that is the average wholesale price.  But we have heard, and some of the empirical, objective, independent studies have shown, that there’s at least a 40 to 50 percent reduction through Canadian importation and in some cases 70 to 80 percent reduction, or discounts, in costs.


You know, 20 percent would be an improvement in California for those who don’t have a pharmaceutical benefit or are uninsured, but was it your understanding that residents in Maine were still utilizing the Canadian importation option to purchase even greater discounts than the Maine Rx program was offering?


MR. CONCANNON:  Yes.  Yes, indeed.  And you’re exactly right, Senator.  Actually, we began the formulation of Maine Rx trying to secure the same level of discount that Canadian consumers benefit from, and it is, as you say, it’s in the 40 percent range for name-brand drugs, and for some generic drugs it could be 60/70 percent.  That is exactly our experience.  


In the U.S., as you may know, there are different levels, different strata really, of discounts, and the Medicaid discount tends to average about 20 percent or so—20 to 21 percent—but as you say, the Canadian discount is about 40 percent.  The Veterans Administration in the U.S. secures that much deeper discount than Medicaid programs, and it ranges in the 40 percent range.  We settled initially on the Medicaid discount with the view in mind—the legislation was crafted in Maine—to eventually get to the Canadian discount amount.  We still had people in the state who normally did the bus trips but also through the mails got their medications on the Canadian side.  By the way, we never had a single, not a  single example of a safety problem or somebody getting drugs that were improperly made.  This is, in our view, a bogus claim that is made by the FDA from time to time.


SENATOR ORTIZ:  I do appreciate that.  I continued to ask for that one injury or harm from Canadian importation, and I appreciate being reminded that we’ve yet to find that one person from Canadian importation.


MR. CONCANNON:  Right.


SENATOR ORTIZ:  I think it’s important for us to say that.  We’ve yet to see injury or harm or death or any of the horror stories that have been represented coming from Canadian importation.  Now, again, the GAO report and the congressional Research Service report suggested other state importation has a higher risk and there are inconsistencies, and in fact, we have had some problems in U.S. pharmacies through mail order and Internet purchases.  So, again, let’s let the record reflect that Mr. Concannon’s experience was that they have yet to see one case of a Canadian injury or harm or tainted product through importation of Canadian pharmacies.


Let me ask my colleagues if there are other questions.


Well, I do have a couple more questions.  The critical one is, our Administration’s proposal that is being raised here in this committee would require legislation that could not be introduced until January of ’05, that would have to go through a legislative process, and unless it’s a two-thirds vote from both houses, the earliest it would be operative would be January of ’06, and that’s really very, very optimistic.  Let me ask you how long it took to implement the Maine Rx program from conception to implementation.


MR. CONCANNON:  It was a very short period of time, and principally, I can tell you we formulated the details in the month of December and negotiated them with the White House and CMS and received the Medicaid waiver approval in the middle of January of that year.  So, it was about a six-week period of crafting the concept and the formulation, and we implemented the following June 1st.  So, about five months later.


SENATOR ORTIZ:  And what year was that?


MR. CONCANNON:  That was 2002.


SENATOR ORTIZ:  So, that was prior to the current administration.


MR. CONCANNON:  Correct.  Now, again, the way in which we were able to expedite implementation of it was piggybacking on the existing Medicaid system—the point-of-sales system—which I’m sure exists in California.  Every drugstore is on line, in that respect.  So, to the extent that we were able to piggyback this, we did not have to create separate technology software systems or infrastructure, and from the pharmacies’ point of view, they were able to get a dependable payment and the same payroll cycle as we handled our Medicaid program.  So, I am a very strong believer in piggybacking to the extent that it can be possible.


SENATOR ORTIZ:  And our department director suggests that we indeed have the capacity to do that.  So, we’re going to agree that hopefully that factor is not an impediment.


Let me extend a final invitation to my colleagues if there are questions for Mr. Concannon.


Mr. Concannon, are there any closing comments or any advice you’d like to provide us here in California?


MR. CONCANNON:  No.  I’m now in the Midwest.  As you know, I’d love to see California implement such a program because I think it would have a tremendous influence on the rest of the country.  And I’d recommend a book that has just recently been published by a Dr. Marcia Angell.  She’s the former editor of the New England Journal of Medicine.  Her book has just come out within the last month or so on the American pharmaceutical industry.  She debunks a number of the sort of myths that we hear:  If you press hard on getting a better discount, somehow it will mean we won’t be able to cure cancer or find other efficacious medications.  She debunks a lot of that.

SENATOR ORTIZ:  Do you have a title for that book?


MR. CONCANNON:  I don’t right in front of me.  My wife just told me by phone yesterday she’s got the book for me.


SENATOR ORTIZ:  Well, hopefully, you can forward that to my staff.  We don’t know the last name of the author?


MR. CONCANNON:  The author’s name is Marcia Angell, M.D.  She’s the former editor of the New England Journal of Medicine.  She’s featured in this month’s AARP national monthly sort of mailing, and she’s in the centerfold answering questions about prescription drug issues.


SENATOR ORTIZ:  The centerfold.  Okay.


MR. CONCANNON:  Not quite the same kind of centerfold.  [Laughter.]


SENATOR ORTIZ:  Well, thank you so much for your testimony.  I really appreciate it.  We welcome input and some real-life experiences, good and bad, from other states that have done the kinds of things that we hope to do in California.  And who knows?  We may be able to bring you in in person some day to comment on the Administration’s proposal when it’s better developed and/or future efforts should we not succeed in getting the importation bills that are on the Governor’s desk today.  Should they not be signed, maybe we’ll pull you back and have you comment in person.


MR. CONCANNON:  I’d be happy to do so.  Thank you very much.  I appreciate the opportunity.


SENATOR ORTIZ:  We’ll invite you in the middle of the Midwest winter and see whether you would love joining us.


MR. CONCANNON:  That’d be wonderful.


SENATOR ORTIZ:  Thank you so much for your time.  I do appreciate it.


MR. CONCANNON:  Thank you.  Bye-bye.


SENATOR ORTIZ:  Bye-bye.


All right.  Well, I certainly found that quite helpful.  I know we’re running a little bit behind schedule.  Let me ask Mr. Daniel Carson from the Leg. Analyst’s Office to please give us some overview and your preliminary analysis.  We sought your analysis of the Governor’s proposal since we didn’t have anything before us.  I believe the memo from the LAO is in the packet for Members.  This is actually our first formal presentation of an analysis, so we appreciate you responding on a very short notice.

You may begin.


MR. DANIEL CARSON:  Madam Chair and Members, thank you for the invitation.  Also, you should have a handout that just summarizes the letter that you have in your packet; just kind of hits the high points.

The first point I think is one you’ve already devoted quite a bit of attention to this morning:  the magnitude of the drug discounts that you can expect to get.  I think there’s been a lot of testimony on that.  I would just summarize our point by saying that, in fact, if the Administration is going after voluntary rebates, that is a very tough road for them to go here.  If they’re successful, they will be doing something that a number of other states have had difficulty in this kind of an approach.


SENATOR ORTIZ:  Can you identify the difficulties in that voluntary program?

MR. CARSON:  Well, if you don’t have the leverage—if you don’t have the hammer through something like the connection to Medicaid—there is some strong disincentives for the industry to agree to lower their prices.  There is at least one state—in Iowa—which had gone down this path, and it’s reported in a study that Rutgers University released recently (which we referenced in our look at this for you) that only 3 of the 20 major drug companies were reported to have played ball here; to have agreed to provide significant rebates.


SENATOR ORTIZ:  Only three of the twenty major.

MR. CARSON:  That’s what they reported.  And so, in that case, Rutgers reported that the governor of that state deemed that program to be a failure in that respect.  If you’re able to get rebates, you probably can get to the range of savings that the Administration has suggested.  That seems to be consistent with what the literature is suggesting.  If not, it seems like they would probably get more in the range of 10 or 12 percent, and that would be probably comparable to some of the other existing private discount card programs that are out there now.


SENATOR ORTIZ:  And that sort of three of twenty participating, the anticipated discount is more like 10 to 12 percent.


MR. CARSON:  Right, right.


Now, it’s also important to think about not just the magnitude of the discounts but who would be getting in on the discounts.  And so, you see we’ve raised the point here that what the Administration is doing is essentially focusing on a group that does not now receive the benefit of the programs that exist now.  They’re mainly focused on elderly and disabled persons with chronic diseases.  So, by framing their proposal to affect those under 300 percent of the federal poverty level, we’re talking about essentially reaching groups of family and children that may not now get access to these discount card programs, and clearly, there’s some potential benefit in that to those families.


We would say, though, that in terms of expectations of participation, you are then talking about a group, on the whole, that has lesser pharmaceutical needs, and those pharmaceuticals that they do purchase on average would tend to be less costly.  

Now, there is one important aspect of their proposal that might go against the grain here, and that is that they’re talking about providing coverage, as was discussed earlier, for Medicare beneficiaries for those things that are not covered by the new Part D Medicare drug benefit.


SENATOR ORTIZ:  The “donut issue.”

MR. CARSON:  Well, it’s more than the “donut issue” because the first issue will be:  What kind of formulary, what kind of drug coverage, does the federal government put together?  That is still very much an issue that’s playing out.  We’ll have more information about that, we think, by the end of the year in terms of what kind of formulary will be put in play.  If it is a very generous drug benefit, then there’s not going to be a lot of purchases that will apply under this new drug discount program that the Governor has in mind.  If the Medicare drug discount that comes forward is one that’s very narrowly crafted, then this program may take on more importance for those individuals.  So, the access issue is important.


Another issue we think that is important to talk about is the rebate mechanism that’s contemplated in this language.  Now, clearly the Administration does have some language in their proposed bill that sets up a special fund into which rebates from drug manufacturers could be collected, and they have language that allows that money to be paid out to the pharmacies.  What is not clear is what mechanism they have to pass those savings on down to the consumers.  It’s clearly their intent to do so, but the exact means by which they would run this rebate program is not spelled out; the details aren’t there.  And the Administration had indicated to us last week that that is an issue they’re still looking at and trying to work out the best approach.  I think this Legislature probably will want more of an assurance of how, exactly, we’re going to make sure that the consumers are going to get the benefit here, as the Administration does seem to intend.


We’ve been talking all morning about case law and cases that have been bouncing around in this area.  So, we would simply caution you:  Be careful as you write a bill, to try to protect yourself from litigation.  There’s no point in having the best benefit in the world if it’s frozen in the courts.  At the very least, if you feel it’s an important policy issue to press ahead with a new approach, you will want to try and put yourself in the best position legally to defend what you come up with.


Kind of implied in a lot of discussion that’s happened this morning is the need to think about the various models for pharmacy assistance that are there before you pick this one that the Administration has proposed.  We have had already a fairly active discussion here about possible ways to connect this program to Medicaid to leverage additional rebates.  That’s obviously a path that’s been discussed a lot. 


We also think you need to think about how this new program fits with the existing drug discount programs that have already been enacted by the Legislature.  It’s important to note that the language that the Administration has put forward does not repeal Senator Speier’s bill from 1999:  SB 393.  That was the measure which currently requires retail pharmacies to sell pharmaceuticals at a discount to Medicare beneficiaries, including both disabled and elderly beneficiaries.  They also don’t repeal the Golden Bear Program that was discussed earlier; although, they have indicated that they’re not intending to go forward.  But you may want to think through your options here.  Do you want to modify the programs you have in place?  Do you want to start new with this?  Do you want to coordinate these programs in some way?  I think that’s something worth thinking through as you tackle this issue.


We’ve touched on it before:  You want to think also about how this new program fits with what’s going on in the Medicare world.  Very significant change is going on, and of course, the fine points of how that program will play out, as we just discussed, are still unclear.  It has very significant ramifications; so, if you go this path and you hire yourself a pharmacy benefit manager to bargain with the companies to get these deals.  If, for example, the Medicare program that comes out eventually is a generous one, that takes that pool of purchases off the table, if you will, and it means that the PBM that the state would hire for this new program would be bargaining for a smaller pool of purchases.  They may not fare as well as if they were providing a lot of drug benefit for Medicare beneficiaries.


And then just lastly, we noted a number of narrower drafting issues that you may want to think about.  Some of that was discussed earlier, such as:  What’s the realistic timeline for implementing a program like this?  I would just say any time information technology issues are involved, you need to be pretty cautious about allowing an adequate time for systems to be put in place, and that may be relevant both to their online arrangements with the pharmacies and also whatever rebate mechanism they decide to come up with.


So, let me leave it there, and maybe I can respond to some questions. 


SENATOR ORTIZ:  Okay.  Let me see if my colleagues have any questions for Mr. Carson.


ASSEMBLYMEMBER CHU:  Well, which program currently existing does this come closest to?  What would you recommend with regard to the other programs if this were to go through?


MR. CARSON:  Ms. Chu, we’re not coming in here today with specific recommendations as to which route to go, and one of the reasons for that is, for example, we’d like to see what the outcome of the negotiations with the Administration with the drugs companies is too.  We want to see what happens—how this new Medicare program shapes up.  Those are pretty important factors there that would most certainly affect the kind of recommendation we would bring your way.


I also learned as you did this morning that this is modeled after Ohio.  I would say based on the look at the Rutgers report that I provided to committee staff—and I’d be happy to provide to you also—it does look a lot like what Iowa attempted, and Iowa was not, according to the Rutgers report, a success story in this regard.


SENATOR ORTIZ:  Further questions?

I have a number of questions, but Mr. Nakano?


We all learned today that this is modeled after Ohio versus Iowa or Maine, and I was under the impression, not knowing what the model was, that we were looking at the Maine as the comparison.  Would it be possible for you to go back and look at the Ohio model and report back to our committee at some point and do the same kind of thorough analysis you’ve done thus far?


MR. CARSON:  Sure, Ms. Ortiz.  We’d be happy to look at that.  If I understood correctly, though, it sounds like Ohio is just now implementing, so we won’t have results to look at in terms of what kind of savings were achieved.  But we could certainly report back to you as what kind of system did Ohio put in place and perhaps if they have any understandings with the pharmaceutical companies there.


SENATOR ORTIZ:  Certainly.  Well, whatever you can spend some time looking at, and I certainly don’t want to rush it, but I think probably early in the session next year.  If and when there’s a bill introduced and we go through the policy process, the hearing process, hopefully you’ll be available to help guide us through that with the Ohio model.  I know you do a very thorough job, but I think Ohio’s quite different in some respects than California.  Is it a good comparison given our health needs and the size of our system?


And I think one of the critical questions has been asked a couple of times, and I’m going to ask it again, and hopefully, the Administration will be able, when we come back and revisit this, be able to answer the question:  What do we do with this patchwork of existing programs?  If indeed this is going to operate as the model umbrella program, then that means at some point some of these other programs will either not warrant enactment or may not deliver the kind of savings that are proposed here or may still be essential because they cover a population that may not be reflected here.  But I think as we’ve spent the last five to six years dismantling particularly Health Services, taking a lot out of a department that does a lot of good work, I worry about trying to, as we go through the budget process, figure out where we staff up and where we staff down.


So, hopefully, we’ll come back and LAO will help us look at this program as it develops and has a little more definition to it and parameters and the critical question about whether or not there’s significant buy-in voluntarily by the pharmaceutical companies; and if not, then do we go to a Medicaid leverage program?  We’ll then get a sense of whether or not these programs are going to need to continue or be revised or be folded in.


So, there’s a lot of unanswered questions.  Certainly, we could not have moved this proposal three days before the end of session, as was requested by the Governor.  The questions that are being raised today with little to no information to give certainty to this committee chair, and I suspect my colleagues, really indicates that we’ve got a lot of time to spend understanding this proposal and probably moving through next legislative session other proposals that might realize 70 to 80 percent reductions in the importation model.  I suspect we’re going to come back and revisit that again.

Let’s take a look at the Ohio model.  Hopefully, the Administration can give whatever background they have to this committee as well as LAO, to share with us what the Ohio model looks like.  My staff will be trying to find some information on it as well, and we’ll share that with the other house.  Maybe we can reconvene when we get a little more information on just this topic alone on the Ohio model as an informational foundation before we move forward in the legislative session.


With that, let me thank you, Mr. Carson.


Mr. Castellblanch—as always very helpful.


We now have a panel discussion of the senior and consumer groups that I encourage to come forward.  Mr. Gary Passmore, thank you, as always, for being here and making sure we try to do the right thing and letting us know when we don’t.  He’s being joined by Emily Clayton, who’s a healthcare associate with CALPIRG; as well as Rand Martin, from the AIDS Healthcare Foundation; and Linda Berry, from the Senior Action Network.

I believe, Mr. Passmore, you will begin.  You’re the first witness.


MR. GARY PASSMORE:  Thank you, Senator Ortiz, and thank you for inviting me to appear today.  And I guess most of all, thank you for once again taking the lead on promoting a public discussion of an issue that really affects seniors and healthcare consumers in California.  We appreciate you, as always.


Our organization has studied the California Rx proposal, and we were one of the groups, along with a number of other provider and advocacy groups, that met with Secretary Belshé and some of her key staff several weeks ago.  They presented the proposal to us, and we had a fairly lengthy discussion of some of the issues; some of which have come up here in the hearing today.  So, I do want to acknowledge that they have been reaching out to consumer groups.


SENATOR ORTIZ:  I appreciate that.


MR. PASSMORE:  And I’d like to congratulate the Secretary in the Administration for publicly recognizing the plight of seniors and Californians facing prohibitively expensive drugs.  We hope that we can work with them to implement this proposal.


Second, as I’ve stated before, and you far more eloquently summarized my statements, it’s important always to keep in mind that the least safe prescription drugs are those that are never taken or taken in reduced dosage or in skipped doses because consumers can’t afford them.  We always need to remember that.  So, from our point of view, every proposal that brings drug costs within the reach of those who need them is worthy of very serious consideration, and that includes the California Rx program.


We’ve also been very strong advocates of your legislation and Assemblymember Frommer’s legislation to bring affordable and safe drugs from Canada.  So, I guess my third point is that we do not see this as an alternative or a substitute for those proposals.  We still strongly support that legislation.  We urge the Governor to sign it.  It’s still on his desk.  We don’t see this as either/or but perhaps a both/and, and a full state response could include both kinds of approaches.


And I say this—and then let me go on to talk specifically about the proposal—but I say this for several reasons.  One of them is that I guess it’s important to point out that your legislation and Assemblymember Frommer’s legislation is really far more than symbolic—and I think you’ve all read and heard that statement being made—because they signal that the State of California, both officially and on behalf of the citizens, believe that the existing federal barriers to end inaction have to end, and that’s a very important message.  Dealing directly with the issues of the international barriers, if you will, which your bills does, is an important piece toward changing the system that we have in place.


Also, as we’ve heard today, the discounts that the Maine program has, and many of the other state programs have, range in the, say, 15 to 20 percent; whereas, as you’ve said, in Canada the discounts range in the order of 40 to 80 percent.  So, obviously, that kind of gap underscores the need for both approaches.


Let me deal with several specific concerns or issues that grow out of our review of the California Rx proposal.  The first one, as has been stated, is that it depends in large part on the good faith and cooperation of the pharmaceutical manufacturers.  And our view is that this is a fundamental weakness in the plan.  PhRMA has a very poor track record in this regard, so we should avoid a program that depends upon the largess of the manufacturers.


We would strongly urge, as has been suggested here, that there be some provision for penalties for not participating in the program, such as mandating prior approval of all the products of a company in the state Medi-Cal program if they refuse to participate and offer generous discounts in this program.  Or, creating extra high hurdles for their inclusion in the Medi-Cal formulary.  Our sense is that without a stick, PhRMA will eat our carrot and walk away.


The second one is that the system of discounts should leave as little to bureaucratic negotiation as possible.  We’re very leery about the idea of trying to negotiate sometimes changeable percentage discounts to a manipulated and probably fictitious average wholesale price.  As was said earlier, transparency is not a word that you use when you talk about drug pricing in this country.  So, we think that the state should insist on a set level of prices for specific drugs, such as was mentioned:  those of the Veterans Administration.  Interestingly, maybe the state ought to go to the Health Canada price list and go to the manufacturers and say, Why don’t you shoot for these prices for us?  

In short, we believe that we must be very aggressive in the development of this program and ending the secrecy of prices and discounts that now allow PhRMA to avoid market transparency.  It is very hostile to healthcare consumers in this country.


The third point:  The proposal seeks to open up and make accessible the various manufacturer discount programs, and I’d like to share with you some of our direct experience.  The Congress of California Seniors last year decided to undertake as a project creating an informational outreach and enrollment program focused on non-English-speaking elderly Californians and see if we could work with the manufacturers, get information about the programs, and assimilate it to try to create not a common application form the way the state is, but a common source of information that we could then go out and do an outreach program and also provide assistance to get people enrolled.  We abandoned the effort because it was terribly complex.


Today, or at least in 2003, there were 53 different companies that offered manufacturer discounts.  Some of the larger companies offered as many as a half a dozen separate programs that that single company has.  I’ve got a booklet of them here.  Our experience and our effort was that the requirements are often very, very complicated and confusing.  They are sometimes in conflict, and they change on a regular basis, depending upon market forces, as was mentioned here earlier today.  I described these programs to Secretary Belshé as “a kettle of eels.”  I mean, it’s just almost impossible to take them all in.

So, my comment here is that while this looks like a worthwhile activity, I would caution that the state is going to have to create an enormously complex program to deal with all of these different programs and one that can be constantly updated—probably on a weekly basis.


My concern in implementation is that an individual will come bring a card to a pharmacist along with a prescription, and if they’re at 150 or maybe 200 percent of federal poverty level, many of them are going to be notified that the best deal for them is these rebate. . . . I mean, is these manufacturer programs.  But really, what that is, is like a Catch-22, because they’re going to be sent into a complex process.  They need that pill today, but they’re going to be sent into a fairly complex, a very complex in some cases, process of application, collecting information; and most of these programs, and I don’t think it has been brought out here, are run through physicians.  So, they’re going to have to go back to the physician, get the physician to complete all of the medical information required, and the drugs are shipped for dispensing to physicians, not to pharmacists.  So, if you’re dealing with an uninsured population that doesn’t have access easily to physicians, they either have a barrier immediately or are going to face costs in addition to the cost of the script, if they’ve got to deal with physicians at the front end and the back end.

So, I guess I would say, our conclusion is that most of the manufacturer discount programs that exist today are window dressing to allow PhRMA to assure public policymakers like yourself that they’re very sensitive to cost barriers, and I hope we don’t follow that same path and think we’re providing a service.  My hunch is that if we substantially increase access to these programs, these programs will disappear.  Okay?


My fourth point:  The proposal outlined by the Administration makes consumer outreach conditional on funding in the language that they provided us.  Today we were told they’re going to rely on PhRMA to conduct the outreach.  I can’t quite understand the incentive that the manufacturers have to engage in effective outreach to produce prices that reduces their profits.  Take, for example, the current Medicare discount drug card.  They are just now achieving 10 percent of eligibility enrollment in that program.  Ten percent.  I know that earlier this summer when that program came on line, AARP sent out 26,000 applications to people who indicated an interest, and nationally they got 451 people to sign up for discount cards.  So, in the absence of a substantial, effective, culturally-sensitive, outreach program, this program will not succeed; notwithstanding the experience of Maine.


It will require an outreach program that involves community-based organizations, like ours, and providers—healthcare providers—all of the clinics, and physicians.  Anybody needs to be promoting this program for it to have a chance of reaching the 40 to 50 percent coverage that they talked about.  And it shouldn’t be an add-on.  It should be built into the guts of this program, and the state should recognize the costs—the way we did originally with Healthy Families.


Fifth—and this issue’s been raised by other people:  The program needs to be designed. . . . if it’s to have any value to seniors, it needs to be designed to reflect the new Medicare benefit.  That program, the new Medicare program, has specific language prohibiting using other benefits to pay for any of the deductibles, co-pays, premiums, or actually to fill the “donut.”  So, there’s going to have to be a careful working out of language. 


Also, I think a key issue was the one that was raised in the prior panel about the ultimate formulary of the federal Medicare drug benefit program, or programs, because they’re going to vary around the country and probably within California.  And so, the formulary that we have here compared to those formularies are going to be an issue.

Also, we need to take into account the changing benefits that are going to be available for the dual-eligibles.  And I won’t talk about that issue.


Let me raise about six or eight other questions or concerns that we have, and these are just going to be one-sentence things, and then I’ll close.


SENATOR ORTIZ:  Yes, please do, because I know we had suggested five minutes, which was probably unrealistic, but we’ve got three other witnesses here, and I don’t want to lose my one member that’s here.


MR. PASSMORE:  The first point is, we would like to see a hardship clause built into the eligibility requirements here so that when a person’s drug cost exceeded a certain percentage of their gross income, which is a feature of the Maine program, that they would also be eligible in addition to the 300 percent level.  And the Maine program believes that that’s a significant value that our program does not have.  So, we’d like to see a hardship clause.


We have questions:  Will there be a prior approval process for any of the drugs in this process?  Will there be a reported formulary?  Can the program cover nonprescription drug items such as diabetes supplies, which haven’t been mentioned to date? 


One of our concerns is that there should be a mechanism for avoiding physician fees for reauthorization of prescriptions.  Right now you get maybe 3 to 6 scripts filled by the doctor, and then you have to go back to the doctor.  If we’re dealing with an uninsured population, we would like to see something done so that somebody doesn’t have to pay 50 bucks to go have the doctor sign another script—you know, half a dozen scripts.


And another concern that we’ve got—and this is just going to have to unfold, and I’m sure it’ll come up in policy hearings next spring.  We’re no more happy with PBMs than we are with manufacturers, and I would like to see some very clear public accountability for any third-party vendor that was brought into this program.  That’s not evident right now.


So, in summary, we really endorse this effort.  We think that it would be a useful addition to the panoply of efforts that the state’s making, if it can create real, substantiated cost savings that involve some significant outreach.  But at the same time that we believe the problem of skyrocketing drug costs and price manipulation are national problems, they require greater political will at the federal level; and so, we urge you and the Administration to redouble your efforts to break down the pricing stranglehold of the drug companies.


Thanks.


SENATOR ORTIZ:  Thank you, Mr. Passmore.  As usual, you’re just an excellent witness with a lot of strong direction, and we appreciate that.  We look forward to working with you as we move forward.


I know we still have a number of witnesses under the consumer panel, but we also are going to hear from the pharmaceutical companies as well as public comment.  So, let me ask others to be as brief as you can.  Try not to be redundant, but feel free to share with us the insight we need.


So, our next witness is Emily Clayton.


MS. EMILY CLAYTON:  Thank you, Senator, and the Administration as well, for joining us in our efforts to fight a problem that’s clearly affecting millions of Californians.  Excuse me if I skip through my notes to avoid redundancy here.


We’d first like to thank the Governor for this proposal; if for nothing else his willingness to undertake the Herculean task of synthesizing the drug benefits that are available currently.  We appreciate someone being willing to undertake that effort, though we still share concerns about the ability to do that.


And we do have a number of concerns about the Governor’s proposal.  The first is actually the mechanism for people paying to join this program.  As we heard from Mr. Concannon, Maine has a different style of charging for membership in a program like this, which is that those who actually utilize the benefit pay as they go, and they pay the more often that they refill their prescriptions through a deduction from their benefits.  We think that given the uncertainty of the value that any given individual might gain by joining this program, that’s perhaps a more appropriate way of charging people for participating in the program, as to when they actually receive the individual benefits.  So, for each prescription there’s a small deduction from their benefit so that they’re not forced to buy into a system where they are then guaranteed no actual benefit on any prescriptions that they might be given.


The next set of issues that I want to deal with is the “carrot and stick” dynamic between the negotiating parties in this.  In terms of the “carrot,” it’s very hard to see what pharmaceutical industry companies actually have to gain by this.  The customers that they’re talking about are currently paying exorbitant prices for their drugs.  This program does nothing to establish a prior authorization list, to establish a preferred drug list, which would be an incentive to give negotiations, and it does nothing to actually alter the prescribing habits of physicians who are prescribing in all different circumstances all across the state.  If physicians continue to write whatever prescriptions they would write otherwise, then the pharmaceutical industry has very little incentive to give a discount on a drug that’s already been written. . . . a prescription that’s already been written by a physician somewhere across the state.  For that reason, we think that there needs to be some creation of a preferred drug list or linking it to some other existing PDL or a prior authorization for companies that don’t participate in this.  Because otherwise, they have no reason to come to the table whatsoever.


Secondarily, I think that there should be great concern about the “stick” that the Administration is willing to use here.  They say that if this doesn’t work, only then are they going to look at the idea of tying this into Medicare prices and the waiver. . . . rather, to Medicaid prices.  


The carrot. . . . or rather, the stick that they’re using in this instance is a tactic that pharmaceutical companies have successfully delayed for two and three years in other states.  There’s no reason to say, Come to the table, deal with us; and if you don’t, we’re going to go to something that you’ve already been successfully stalling in other states for years and years and years.  We don’t think that this is actually going to be a successful way of encouraging participation.


Third, I think that a great concern is one that Mr. Passmore’s already addressed, which is the idea of percentage discounts off the AWP or any other way of calculating those discounts.  Drug prices continue to rise at rates that are far above those of inflation.  Two recent studies issued this spring—one by AARP and one by Families U.S.A.—note that the value of discounts provided in the Medicare cards have been significantly less than those that were projected because of manipulation of the AWP and the dramatically increasing prices of prescription drugs; which, I think, should give cause for concern when it comes to deciding how we’re going to be getting these and straight percentages does not guarantee any actual savings.


And the second set of concerns that we have deals with legislation that’s currently sitting on the Governor’s desk.  We are very concerned as a consumer group that passing and working on a bill like this with no guarantees of any actual savings for people below 300 percent of the federal poverty lines, and certainly no protection at all for people above those lines, is going to serve as a fig leaf in a justification for not taking serious action on more underlying problems that exist within the pharmaceutical industry.


There’s a reason that a recent study showed that 33 percent of Americans are considering buying drugs from Canada and from foreign sources:  because drug prices are out of control for all Americans.  

We fear that we’re going to set up a very complex program here in the State of California, and then everyone above 300 percent of the poverty line, perhaps many of those below it, are still going to go to foreign sources blindly without information that could be provided through bills like yours or Assemblymember Frommer’s.  And I think that that is a clear concern:  that we’re going to set up a complex, expensive program with no guarantees, and then people, if they don’t have those valuable websites, are not going to be able to get great information on it.


Secondarily, we’re concerned that although we understand the importance of having a means-tested program, 300 percent of the federal poverty level does still not make drugs affordable for people beyond that.  Take the example of a couple in their fifties, each with osteoarthritis and cholesterol problems—not a particularly unreasonable circumstance.  Celebrex, an osteoarthritis drug, sells for an average of $180 a month to California’s uninsured.  Zocor for cholesterol sells for about $140.  If that couple is earning $40,000, which is above the 300 percent line, they would spend $7,680 dollars on just those four prescriptions each year.  That accounts to 19 percent of their family income on four prescriptions.  That’s not affordable, and it’s not acceptable.  But our concern is, if we pass this proposal, we’re not going to be taking as aggressive action for people who will come above the 300 percent poverty line because the pharmaceutical companies will have said that they’ve done their part, and we’re worried that there might be sentiment floating around the Legislature or the executive branch that concurs with that concern.


Finally, we’re concerned that the underlying systemic abuses that have been addressed by several pieces of legislation sitting on the Governor’s desk are a necessary prerequisite to any effective change.  AB 1960, dealing with PBMs, I think is an absolutely essential component to have in place before we even consider the state contracting with another PBM.  We have to clear up the transparency issues there, and without the Governor’s signature on that bill dealing with PBMs, then not only are people below the 300 percent poverty line not going to get new benefits through this program, but small companies that are dealing with PBMs—labor unions, everyone else dealing with PBMs—are still going to suffer from the underlying systemic problems.  Those problems are also evident in the bill addressed by Senator Sher in SB 1765 with gift giving to doctors.


All of these pieces of legislation that are sitting on the Governor’s desk are necessary underpinnings to creating a new program on top of that.  We fear that if the Governor puts this bill into place and uses it as a fig leaf for actually achieving substantial change, which he already has the opportunity to do, that consumers are going to get the short end of the stick.

Thank you.


SENATOR ORTIZ:  Thank you for your testimony and your direction.


Next witness?  Mr. Martin.


MR. RAND MARTIN:  Thank you, Madam Chair, Mr. Nakano.  Rand Martin representing AIDS Healthcare Foundation.

As I know you’re aware, AHF is the largest nonprofit provider of clinical care to people with HIV and AIDS in the country.  What you may not be aware is that AHF also has an international reach with clinics in places as far flung as Honduras, the Ukraine, South Africa, Uganda, which gives us a unique perspective on prescription drugs because we see the panoply of issues relative to cost and access, and we bring that to this issue, now for the last three-and-a-half years, beginning with bills that had been before this committee as early as the summer of 2001.  I know the chair will recall a very lengthy debate that really kicked off this whole process that’s culminated this year.

I want to make three primary points here, and I will be brief because I don’t want to be redundant.  Madam Chair, you can stop me if I become redundant.


AHF does actually support in concept and in general structure the proposal from the Administration, and we’re looking forward to partnering with the Administration and our colleagues here on getting a real, workable bill through the Legislature and implemented.  And we appreciate the fact that the Secretary called us together a couple of weeks ago to discuss this.  We were as surprised, Madam Chair and others, as you were about the lack of notice that the Administration gave us on all this.  And, unfortunately, despite our efforts to engage them in a collaboration as early as the spring of this past year, we did not find out about this until it was given to you and Mr. Frommer an hour after the deadline for amending bills and ended up in the press the following morning.  We appreciate now they are going to be collaborative with us, and we look forward to that partnership.


We support the proposal because, rather than having no loaf at all, it is at least one slice of a much bigger loaf, and the rest of the loaf is, as folks here have indicated, is the array of bills that are sitting on the Governor’s desk right now.  We also support it because it may very well affect some of the clients that we serve.  We have 5,000 clients here in California; many of them use our pharmacy services.  Most of them are covered under Medi-Cal or the AIDS Drug Assistance Program, but many of them do fall outside and may be covered either if they’re uninsured or underinsured or be covered for drugs that are not covered under ADAP for people with HIV and AIDS.


But as has been indicated before, what’s seriously lacking—the heart that is lacking here—is a funding mechanism that will ensure some real hard-dollar savings, much as the Canada bills do.  Your bill, Madam Chair, the bill that we’ve sponsored by Senator Perata (SB 1333), all have real hard-dollar savings that this proposal does not.


SENATOR ORTIZ:  That was a question I was leaning over and asking my staff.  I understand your organization has taken a position that we could realize greater discounts through the Perata bill and the importation bills collectively that exceed what is conceptually being presented here.


MR. MARTIN:  Far exceed.  Far exceed.


SENATOR ORTIZ:  Okay.  I just want to make sure that we can give you another option that would be even more affordable.


MR. MARTIN:  Absolutely.  


SENATOR ORTIZ:  Please continue.


MR. MARTIN:  There is nothing about this proposal or any of the Canada proposals that are exclusive.  We can do a pretty good array of changes here.


The bottom line is that under this proposal, we cannot rely on the good graces of the drug companies.  What demonstrates that is what’s happened in the last few months relative to the Medicare drug discount card implementation in which we’ve seen. . . . while AARP suggests a 10 to 15 percent discount using that program, the drug prices at the same time are going up substantially:  7 percent as of the year ending March 2004, which is the most recent.  So, the fact that we would be getting drug discounts through the program is offset by the increased drug prices that the pharmaceutical companies are employing.  So, ultimately, we end up perhaps being in a negative situation, despite the fact that we have this wonderful drug discount program.


The proposal that we have made dating back to 2001 is to tie it to something that’s measurable, tie it to something that’s hard—a real savings.  The proposals in the past have tied it to the VA schedule.  I know we’ve talked today about tying it to—at least in this proposal because it’s not a Medi-Cal proposal—tying it to Medi-Cal prices.  And those are ways to ensure that there are real hard-dollar savings.  

I do want to caution, and I’m going to say this even though we (we as an organization) don’t believe this—there will be people—the pharmaceutical companies, the Administration, the department, and some consumers groups—who will claim that if you tie any of these savings to Medi-Cal or to the VA, that you risk access problems; that the pharmaceutical companies will come back and say, Well, we’re not going to pay that, so we’re just going to go to a prior authorization system, or some response like that, in which we lose all rebates, and people who have been getting the drug easily, because it’s been on the formulary, will lose it because it’s now on prior authorization—or, at least, risk losing it.  We don’t happen to believe that that’s the case because we don’t believe the pharmaceutical companies are prepared to give up on California to that degree.  But it is an issue that we’re going to have to deal with as this bill moves forward because that will be one of the strongest arguments made by the opposition.


The last point I’d like to make is relative to what the other bills in the package sitting on the Governor’s desk bring to the mix, and that is an impact on the state budget.  This proposal—California Rx—your proposal, Madam Chair, are good generally for consumers, especially for those who are un- or underinsured.  What it doesn’t do is have any impact on the 4 billion-plus, nearly 5 billion, that we’re spending through Medi-Cal and ADAP.  We saw proposals in the last couple of years to severely limit access to ADAP or put caps on people who could get into it on an annual basis. 


We don’t want to see proposals like that keep coming up, and the only reason we’re seeing them is because we’re spending so much on prescription drugs.  If we can reduce what the state, what the General Fund is spending on prescription drugs, then we can avoid some of the more horrendous proposals that have been coming out of both the prior administration and this administration on restricting access.  We cannot ask the most vulnerable citizens of our population, of our state, to give and give and give when we’re not willing to ask the drug companies in this case to pay their fair share in order to keep our fiscal house in order.


Thank you very much.


SENATOR ORTIZ:  Appropriate closing.  Thank you so much.


MR. MARTIN:  Will you quote that one again like you had Mr. Passmore?


SENATOR ORTIZ:  I will.  My staff has to make sure they can write it down so I’ll remember it.  [Laughter.]


MR. MARTIN:  Thank you.


SENATOR ORTIZ:  All right.  Our final witness on the consumer panel is Ms. Linda Berry.


Welcome.


MS. LINDA BERRY:  Thank you, Chairman Ortiz and committee members.  My name is Linda Berry, and I’m representing Senior Action Network today.

I’d like to agree with a lot of the members of the panel.  We do support a Pharmacy Assistance Program, but we also do not believe that the bills that are now sitting on the Governor’s desk are mutually exclusive from the development of a comprehensive Pharmacy Assistance Program.  In fact, they would be very complementary and provide substantial savings that we just don’t see appearing in some of the other proposals.


I’d also like to talk specifically about another group that we would like to see linkage with any development of a Pharmacy Assistance Program.  Now, what we’re talking about are the dual-eligible members/beneficiaries who are currently receiving both Medi-Cal and Medicare benefits.  In 2006, this population will be enrolled into a Medicare drug benefit program.  What we’d like to propose is establishing a Pharmacy Assistance Program that would also encompass the state using the Medi-Cal program as a Part D provider for providing Medicare benefit for these low-income beneficiaries.  This could be linked with a Pharmacy Assistance Program.  From what we understand with the regulations coming out under the Medicare Modernization Act, this would be allowed because states will be able to maintain a Pharmacy Assistance Program for low-income beneficiaries.

Our proposal will serve four main purposes.  One is to keep control of the pharmacy benefit in California, and by this we mean it will be able to piggyback the existing system of Medi-Cal which is guaranteeing the best price.  We could even get a better price if we had the Canadian prices, but right now we know that Medi-Cal is the best purchaser in this state—better than what any PBM will be able to accomplish.


The other thing is, by keeping control of the benefit in California, it means that beneficiaries will still be able to go to community pharmacies.  They’re not going to be enrolled in a PBM which may enroll them in a mail order facility where they’re getting their drug benefits out of Wyoming.  This will preserve the community benefit and enable us to use community pharmacists, which is very important in managing the drug therapies of these beneficiaries.


And it will also reduce the confusion and administrative complexity over the proposed Medicare Modernization Act.  When that act goes into effect, it will affect in the dual-eligible population approximately 950,000 beneficiaries here in California.  This group is especially expensive to treat.  They make up 17 percent of the Medicaid population, but they account for 44 percent of all Medicaid spending.  In California, the dual-eligible population consumes about 39 percent of the Medi-Cal drug budget.  So, they’re a very important category.


One other thing we’re concerned about, when we take this population and if we enroll them into a PBM, they will be subject to new formularies that we’re not yet certain what they will entail—and the extent that any savings realized may also be offset by the costs involved with switching many frail, vulnerable beneficiaries from the comprehensive Medi-Cal benefit that’s now available through the Medi-Cal program to these new formularies that will be managed by PBMs.  We also have to think about the administrative complexity:  if you are a nursing home administrator taking care of frail elderly who could enroll in any number of PBMs—and how the state is expected to try to monitor the different reimbursement methodologies and the different formularies that are conceivably going to be enacted.


Most importantly, we also have to remember that under the new program that’s being offered to the dual-eligible beneficiaries, we are going to be losing the Medi-Cal rebate dollars.  So, that’s going to be a substantial loss.


We’d just like to again add that either for the dual-eligibles or for any beneficiary of a Pharmacy Assistance Program, we think the best model is to have the linkage with Medi-Cal, to allow Medi-Cal to administer it where it can get the best price and to avoid a lot of the administrative complexity that we’re anticipating in the future.

Again, we’d like to reiterate that a Pharmacy Assistance Program should not be mutually exclusive from the bills that right now are available that could further provide the types of reductions in prices that are really vital for all citizens in the state.


Thank you.


SENATOR ORTIZ:  Thank you, Ms. Berry, for that closing.  And let me just ask, is it the case that you actually, in fact, have a proposal that outlines how the state could provide pharmacy benefits to dual-eligible populations?  Is that a draft proposal?  Have you shared it with the committee?


MS. BERRY:  I believe there was a draft proposal submitted that my colleague has submitted—from Senior Action Network, David Grant—that does look more closely at how we currently administer the dual-eligible benefit and where the cost-savings could arrive.  We also looked at what will happen in 2006 when the state is no longer administering that benefit—turns it over to the private PBMs.  The idea of having the state serve as the Medicare Part D provider would have to be done through a Pharmacy Assistance Program, in terms of the language written by the MMA—the Medicare Modernization Act.


SENATOR ORTIZ:  As we move through this maze of the new, you know, certainly the Medicare transition as well as this proposal, maybe we could have, at some point, the Administration and LAO comment on how that might, if at all, be incorporated into where we’re trying to arrive at in the future.


Let me just thank you all and ask whether Mr. Nakano has any questions for any of the panelists here.


No questions.  And I’m going to hold off because we are running behind time.  Thank you, as always, for all of your great insight on the consumer perspective and your hard work in this effort.  We couldn’t do it without you.


You know, I know there have been a number of questions raised, and hopefully Director Shewry as well as Mr. Rosenstein have been keeping track of the questions.  I’m reluctant to ask you to come forward and see if there’s anything you want to comment on the record; although, I want to give you the opportunity simply because my notes are unclear, and my staff’s handwriting is illegible to remind me of the best questions.  [Laughter.]  No, I take that back.  One staff has very legible handwriting.


I think we’ll obviously have opportunity in the future to have you come back and comment on much of the input that’s been provided thus far.


Let me now ask the representative from the California Pharmacists Association—Mr. Kellison—to come forward.  As you can, please detail the potential impact of the Administration’s proposal on the state’s pharmacies and pharmacists.  And let me welcome you.

MR. PETER KELLISON:  Thank you, Madam Chair.  Peter Kellison on behalf of the California Pharmacists Association.


Much of the commentary that the pharmacy association would present has been, to a large extent, presented already with regard to the proposal by some of the consumer groups.  And I would like to outline some of the concerns the pharmacists have and the general support that they have.

CPhA is the largest association of state pharmacists in the nation.  It has over 5,000 members, and it represents pharmacists in every practice setting, both independent, chain, hospital, home health, and others.  And these members understand the situation that consumers are experiencing as well.  For one, they’re the face the consumers see when they come into the pharmacy and find out what the cost of the prices are, or what the cost of the drugs are.  And second, they, too, are purchasers of drug products and experience the escalating prices combined with the lack of increase in reimbursement for these products.  They’re supportive of programs that safely, legally, and effectively extend discounted products to consumers.

There are over 5,000 community pharmacies in the state.  They provide a safety net to patients in providing the care to patients from all situations:  from HMO, Medi-Cal, private pay, and cash out of pocket.


CPhA has evaluated the California pharmacy assistance proposal and generally supports the proposal.  We have met with the Administration.  We have heard from them.  This is a general concept that meets the standards that CPhA supports as far as should the proposal be able to work and the details.  Then they would be supportive of it.  However, there is a leap of faith in whether or not the discounts are real, whether the manufacturers will participate in providing them, and will there be, too, an adequate network of pharmacies to participate where these discounts can be provided and, as well, that there be outreach for consumers to be aware of the discounts and where they can receive them?

On the component of the adequate network of pharmacies, the one concern CPhA has is the utilization of outsourcing to a PBM administrating this proposal.  CPhA has its own PBM pharmaceutical care network and will oppose the utilization of any PBM to administer this program, even if it were its own PBM.  Medi-Cal currently receives the best price for any drug product.  They do have an adequate network currently, where over 90 percent of all pharmacies in the state currently—or roughly—participate in the Medi-Cal program.  So, we do not believe that sharing the discounts with a third party contractor are an appropriate way of securing the discounts and providing them to consumers.


There are other discount programs that are available that CPhA is supportive of, whether they be from drug companies directly, or there is the SB 393 discount program that exists for Medicare beneficiaries.  However, we would caution that in particular, indexing any non-Medi-Cal program to the Medi-Cal payment system is inappropriate and would cause concern and opposition from CPhA were there to be an expansion of that program.


We are willing to work with the Administration . . . 


SENATOR ORTIZ:  Excuse me.  Would you mind clarifying that last statement?  Are you suggesting that were the Administration to go to a model that ties into the Medicaid leverage, that you would oppose that—or your association?


MR. KELLISON:  If, for example, the SB 393 program were to be expanded to include other patient populations, we would oppose that.

SENATOR ORTIZ:  Okay.  That’s different then; where the Administration’s proposal is to go to a Medicaid leverage . . . 


MR. KELLISON:  No, we would absolutely not oppose that.


SENATOR ORTIZ:  I appreciate that.


MR. KELLISON:  We would support anything to provide an incentive, either positive or negative, for the participation of manufacturers in the program.  So, yes, that is an important distinction.


SENATOR ORTIZ:  Thanks for the clarification.  Continue.


MR. KELLISON:  Simply put, we are supportive of the concept.  We’re pleased to work with the Administration.  While the Golden Bear Program did not get off the ground, we are a part of this.  We want to be a productive participant in this and would like to see it succeed.  So, we’re pleased to work with you, with other members of the Legislature, with the consumer groups, the Governor, the Secretary, the department, on working on this proposal as it moves forward.


SENATOR ORTIZ:  Great.  Thank you, Mr. Kellison.  You’ve given a pretty thorough overview, and I suspect that we’ll be able to have you come back as we move through the process next session, and you’ll provide guidance to us as the Administration’s proposal gathers a few details so we can more effectively measure it.  So, thank you so much for your time and your testimony.


We now have public comment.


Let me just first thank everyone who’s come forward before the committee today.  I think it’s been a really helpful overview, with lots of questions, and it’s certainly good to see some of the details in the Administration’s proposal.  We will now look over the Ohio model and obviously have LAO and others come in the future to critique that model and see if it’s appropriate for California.  I think we’ve covered significant ground and gained a better understanding of the Administration’s proposal that I think most of us, at least from the non-Administration witnesses and testimony, seem to believe that we could not have possibly moved anything forward at the twelfth hour of the session.  So, it’s clear that the proposal needs considerably more work, given its ambiguities and its implementation. 


There are a number of comments I want to make in my formal closing, but let me just suggest that we are at the beginning of the fact-finding and understanding of the proposal.  I think public comment will share a bit more light on our opportunity to seriously understand what the Administration is proposing.  Again, all of us, I think—the advocates and the authors and the Members that were sitting on this dais—agree that we would hope that the Governor would still favorably consider the proposals that are on his desk.  But let me hold off on my final closing comments until we hear from the public.


Let me just suggest that the public can come forward.  I’m going to ask you to try to adhere to the two-minute-per-person rule.  If there’s no public comment, that’s fine as well.  


Welcome.  I do know we have a request of someone to call in over the phone.  I don’t know if we have the ability to do that, but let’s have that person prepared to call in public testimony.  But let’s have those who are in attendance come first.


Welcome.  Mr. Powers, it’s good to see you.


MR. BILL POWERS:  Thank you, Madam Chair.  Bill Powers.  I’m here on behalf of the California Alliance for Retired Americans.


We also had the opportunity to be briefed by the Administration on this proposal, and frankly, we have deep concerns about it.  In the long run, we believe that this problem is only going to be solved when there is universal action taken by Congress on this issue.  So, we would see this as a stopgap measure.  But even with that, we have deep concerns because we’re not sure that we would get a fair shake from the pharmaceutical firms.  We don’t know what their proposals will be.  We don’t know how long they’re going to last.  The experience with some of their current discount proposals is that they’re relatively short-term; they’re limited in who they cover.  We’re not sure how all of this is going to work, and we would say, approach it with extreme caution.  It certainly can’t be a substitute for a decent program that’s going to reduce the cost of prescription drugs clearly for seniors who are major users of prescription drugs.


I would also say that this should not be done in the absence of dealing positively with the proposals before the Governor.  We would hope the Governor would sign the reimportation legislation that’s on his desk there.  We don’t see a contradiction.  What it would do would be to offer real competition between the pharmaceutical firms’ reductions or discounts and what the state or consumers can get from Canada.


So, with those comments, we would appreciate your review of. . . . and I’d like to listen to your review of this.  Certainly, you have an interest in the bill sitting on the Governor’s desk, which, by the way, our organization supported.


Thank you very much.


SENATOR ORTIZ:  And I appreciate that.  You’ve been wonderful, as usual, even in your retirement, to continue to do the right thing.  I appreciate that direction.  It’s consistent with what we heard from others.


Are there any others under “Public Comment” that want to come forward?


Let me ask whether we. . . . oh, he’s not available.  Okay, let me just quickly read a statement.  We had attempted to have a witness that had requested calling in.  It’s a Mr. David Balto, who we can’t seem to connect with, who’s a former director of policy in the Bureau of Competition at the FTC (Federal Trade Commission).  He’s with the law firm of Robins, Kaplan, Miller & Ciresi in Washington, D.C.  He was due to provide us with testimony regarding the use of PBMs to administer the Governor’s proposed Rx discount program.


I think we would be remiss if we were not to mention one of the reform bills that’s sitting on the Governor’s desk, which is Assemblymember Fran Pavley’s bill, AB 1960, which is a fairly comprehensive and incredibly progressive proposal that would establish a disclosure framework for PBMs.  The bill would provide the state with increased pricing information so prescription purchasers, like CalPERS, could determine if they were getting the best possible deal from their PBMs.  It would be advantageous to have the bills’ disclosure provisions in place so that taxpayers could be ensured that any savings generated from the Governor’s prescription drug program—a reform plan—are passed back to the state and ultimately back to consumers.  This is a really significant reform that creates far more transparency than we’ve seen in the PBM programs thus far.


I want to pitch and hope that this proposal is signed as well.  I think the mystery around the nature of pricing of pharmaceutical drugs is one that the public has had very little insight into.  We talk a lot about the average wholesale price, which I think was referenced earlier—I think aptly so—as a manufacturer-contrived price.  We often use the average wholesale price as the marker in which we then propose reductions, but that is a relatively contrived and a price that is not really based on the actual costs of the manufacturing with a reasonable profit margin.  So, even if we get a reduction in the average wholesale price, it’s still far higher than I think Californians and public programs that purchase in hundreds of millions of dollars’ worth of product ought to be held hostage to that average wholesale price.


And then there’s the retail price, and I think the Administration’s proposal in that retail price is higher than the average wholesale price.  I think the figure that the Administration is proposing we’re going to see a reduction in is, in fact, based on the retail price.  So, even a 22 or 20 percent reduction in the retail price is still far higher than the contrived inflated average wholesale price.


What we have to understand is that this is a very, very complex but it’s a very expensive issue.  It indeed begs for real federal oversight and reform—not what we saw in last year’s Medicare legislation.  California could again be a leader in leading the nation and providing our consumers real relief.

Let me just say that the testimony here today has been pretty incredible, as usual, as a beginning point.  Let me just make it very clear:  At least my perspective is that the Administration’s proposal needs far more work.  It was, I think, unrealistic for the Governor to ask those of us who authored these bills to somehow not move them to his desk and adopt a concept that had had no airing, certainly had had no input from the Legislature, and was offered in concept through a letter three days before the end of session.  I mean, it came after a pronouncement by the Administration that any late session “gut and amends” would be vetoed.


We’ve seen some actually positive response by the new Administration in a lot of the health programs, and our Governor deserves credit for that.  This measure, unfortunately, that was being proposed with no detail, no public airing, no public debate, might have warranted serious review had it been presented to the committee process and gone through the committee process earlier in session.  We indeed have proposals before the Governor that I think have been measured and analyzed and subject to public review over the months of this last session and have been part of the discussion and a very significant part of our cost drivers in a healthcare system, that have been characterized as “silly” and have been characterized as “proposals to jam the Governor politically.”  That is troubling.


We take our jobs very seriously.  We’ve gone through a process that airs these proposals, and I think this Governor is capable of far more leadership and has, in fact, demonstrated it in many areas.  Unfortunately, when the Governor entered into the talk radio world and suggested that these proposals are silly and they’re simply politically superficial, it really, I think, negates the hard work and the leadership of a lot of Members who have worked very hard on behalf of the consumers of California.


Nonetheless, I think our committee will obviously pursue this and have an open mind, but to suggest that somehow we abandon our commitment to the consumers that many of us have dedicated our careers to in this one area I think is just an unrealistic expectation of the Administration.  I’ve always had a very high regard for Ms. Shewry as well as Ms. Belshé.  Stan, you’ve been a great public servant in the highest of honors, and I do hope that you understand that this committee is committed to that kind of policymaking and leadership that I think the institution deserves.  But I don’t know that we make policy on talk radio, and I don’t know that you demean the authors of the bills.  It’s unfortunate that the Governor feels “jammed”; that the Democrats are giving him “silly” bills.  These are very significant policies, and there’s a lot of hard work and there are a lot of voices that are represented by the consumer advocacy groups before this committee.  And, you know, our Californians ought not to settle for something less than a full and decent return on our taxpayers’ healthcare dollars.

Let me also say that we did invite the pharmaceutical companies to come forward.  I know many of them are sitting in the audience observing.  I would have liked to have heard from them whether or not they indeed are going to buy into these negotiated reductions and pharmaceutical costs.  That is the big question mark, and that is sort of going to be the key to this, whether they will do so voluntarily.  But for almost universal adoption and buying into this program, we will not realize the savings that are presented and offered.  And do know that this committee will look very closely as this Administration moves forward on this proposal to see if we have the opportunity to go to that fallback position that was suggested in the letter.


You know, I do hope that the Governor would see fit to sign the bills that are on his desk.  Many other states have had the courage to do that.  They’ve invited litigation, and they’ve prevailed.  This issue is not going to go away.  There are many of us that will be gone in a couple of years but others that will follow.  I look forward to a great opportunity to work with the Administration.  I’m happy to have a conversation with Ms. Shewry and Mr. Rosenstein and certainly Ms. Belshé, who’ve always been great leaders in this area.  But nonetheless, this issue is not going away.  We’ll be revisiting it in January and I suspect long after that.


With that, I thank the public for participating.  I look forward to working with you all.  And let me also in a closing comment say I look forward to the LAO’s analysis of the Ohio model.  All of us are going to try to look and see whether that is appropriate.  I encourage the department to continue to work with the advocates, as they’ve committed to do and they’ve done in the past.  Again, we’ve got much work ahead of us.  But thank you all for being a part of the dialogue and the policymaking.


This committee’s adjourned.
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