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PROPOSEDVOTE-ONLY

7350DEPARTMENT OF INDUSTRIAL RELATIONS

| Issue 1: Enhanced Enforcement and Compliance (201%®gislation) |

The Department of Industrial Relations (DIR) redae33.5 positions and $5.970 million in fiscal year
(FY) 2016-17, 28.5 positions and $4.494 millionRY 2017-2018 and 22.5 positions and $3.475
million on-going to assist DIR and its Division @forkers’ Compensation (DWC) and Division of
Labor Standards Enforcement (DLSE) in fulfillingethrovisions of recently chaptered legislation.

Division of Workers’ Compensation (DWC)

1. AB 438 (Chiu), Chapter 515, Statutes of 2015, mandates &l& DWC to make specified
forms, notices, and fact sheets available In Cleindsagalog, Korean, and Vietnamese by
January 1, 2018. The bill also requires the adrmatise director of DWC to make
recommendations regarding any other documentshumatld be translated into languages other
than English and requires the DIR and DWC to sultineitrecommendations and any translated
documents to the Legislature. DIR requests one-tiomtract funds of $175,000 FY 2016-17 to
implement the requirements of the bill.

2. AB 1124 (Perea), Chapter 525, Statutes of 20Esjuires the administrative director of the
Division of Workers' Compensation (DWC) to estdblésdrug formulary, on or before July 1,
2017, as part of the medical treatment utilizasohedule, for medications prescribed in the
workers' compensation system. The administrativectbr must meet and consult with
stakeholders, as specified, prior to the adoptiotih@ formulary. The legislation requires DIR
to publish two interim reports on the DIR websitgarding status of the creation of the
formulary through implementation. Quarterly updades required to allow for the provision of
all appropriate medications, including medicatiorsy to the market. The administrative
director is also to establish an independent pheyraad therapeutics committee to review and
consult with the administrative director in connectwith updating the formulary, as specified.

DIR requests one industrial relations counsel Hpecialist) position, one staff services
manager | position, three associate governmentagram analyst positions, and 0.5 staff
services analyst (SSA) position for a total of pdsitions and an augmentation of $1.6 million
in 2016-17 and $1.4 million ongoing to implemerd tequirements of the bill.

Division of Labor Standards Enforcement (DLSE)

1. AB 219 (Daly), Chapter 739, Statutes of 2015, expandgi#imition of "public works" under
the California Prevailing Wage Law to include "thauling and delivery of ready-mixed
concrete to carry out a public works contract, wiispect to contracts involving any state
agency, including the California State Universitydathe University of California, or any
political subdivision of the state." The amendmaeortly apply to contracts awarded on or after
July 1, 2016. DIR requests an augmentation of $I&Band one deputy labor commissioner |
in FY 2016-17 and $125,000 ongoing to implementrédgriirements of the bill.

Senate Committee on Budget and Fiscal Review 3
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2. AB 621 (Roger Hernandez), Chapter 741, Statutes of 2€rEates the Motor Carrier Amnesty
Program. Port drayage companies, who misclassdragloyees as independent contractors,
will be provided an opportunity to voluntarily corf@@ward to participate in a limited amnesty
program by entering into a settlement agreemertt thig labor commissioner. Under the terms
of the settlement agreement, the motor carrier mgite to pay all wages and benefits owed to
previously misclassified independent contractonsl all taxes owed to the state as a result of
such misclassification. In addition, the companystmagree to classify any present or future
commercial drivers as employees. In exchange, aomaoarrier that enters into such a
settlement agreement will be relieved of liabilftyr statutory or civil penalties based on
previous misclassification of drivers.

DIR requests $960,000 in 2016-17 to support fivputke labor commissioner | (DLC )
positions and 0.5 staff services analyst (SSAhait augmentation of $170,000 to support one
DLC | and 0.5 SSA ongoing. These resources aressacgto implement the requirements of
the bill.

3. AB 970 (Nazarian), Chapter 783, Statutes of 20dfves the labor commissioner statutory
authority to cite for violations of local wage lams well as for failure to reimburse or
indemnify employees for business expenses - enhgribe Labor Commissioner's ability to
enforce wage and hour laws to the fullest extentalb California workers. The main cost
driver of this bill is anticipated to be the seatithhat gives the Labor Commissioner authority to
issue citations for violations of Labor Code 28®&jich provides that an employer shall
indemnify their employees against losses incurhedugh the course of performing their job.
DIR requests one deputy labor commissioner | (D)Cpdsition and an augmentation of
$127,000 in FY 2016-17, and $119,000 ongoing, fapstt the Division of Labor Standards
Enforcement (DLSE) efforts in the implementatiortiod bill.

4. AB 1513 (Williams), Chapter 754, Statutes of 2015, del¢tese obsolete study requirements
for the worker' compensation system; clarifies aadifies the pay requirements for piece rate
workers for nonproductive time and rest and recpyariod time; and establishes a process
through which employers, during a prescribed tiragqal, can make back wage payments for
rest and recovery periods and nonproductive timesxchange for relief from statutory
penalties and other damages. DIR requests $117/00BY 2016-17 for one associate
governmental program analyst position to implenteatrequirements of the bill.

5. SB 358(Jackson), Chapter 546, Statutes of 2015, ARAL509 (Roger Herndndez), Chapter
792, Statutes of 2015B 358 prohibits an employer from paying any ofeitsployees at wage
rates less than the rates paid to employees obppesite sex for substantially similar work,
when viewed as a composite of skill, effort, andpansibility, and performed under similar
working conditions, except where the employer destrates certain conditions.

AB 1509 extends current employment retaliation getons to an employee who is a family
member of a person who engaged in, or is perceiwedave engaged in, legally protected
conduct. This bill also exempts household goodsierarfrom the client employer and labor
contractor liability provisions in law.

DIR requests one deputy labor commissioner | an@wgmentation of $132,000 in the first
year and $124,000 ongoing to implement the requergmof these bills.

Senate Committee on Budget and Fiscal Review 4
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6. SB 588(de Ledn), Chapter 803, Statutes of 20dows the labor commissioner to file a lien
or levy on an employer’s property in order to asie employee in collecting unpaid wages
when there is a judgment against the employer. D#éguests 13.0 positions and an
augmentation of $1.9 million in FY 2016-17, 13.Gspions and $1.8 million in 2017-18, and
nine positions and $1.1 million ongoing to supkSE’s efforts in the implementation of this
bill. To accomplish this, DIR plans 1.5 deputy labmommissioner I, six deputy labor
commissioner I, 1.5 office technician, three indastrelations counsel Il position (two-year
limited-term funding), and one legal secretary posi(two-year limited-term).

Staff Recommendation:Approve as budgeted.

Vote:

Senate Committee on Budget and Fiscal Review 5
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7501DEPARTMENT OF HUMAN RESOURCES

Issue 1: Information Security Staffing |

The Department of Human Resources (CalHR) requests permanent position and $154,000
($19,000 General Fund, $11,000 Central Service CRstovery Fund, $25,000 Deferred
Compensation Plan Fund, $99,000 Reimbursement8Yif016-17, and $145,000 ($17,000 General
Fund, $10,000 Central Service Cost Recovery Fu2d,0®0 Deferred Compensation Plan Fund,
$94,000 Reimbursements) in FY 2017-18 and ongdimgddress workload resulting from security
assessments and the need to improve security ggacti the department.

Background.

The Information Technology Division (ITD) within G4R has the responsibility of providing
information technology services for both CalHR dhe State Personnel Board (SPB). ITD maintains
web sites, applications and sensitive and confideiata sets that serve state departments, state
employees, and the public.

The state runs a significant risk of liability Here were to be sensitive data loss and/or corgitme
have an inaccessible web presence. ITD handlesitisenslata for all state employees. All
departments, state employees, and the public oitengh CalHR and SPB applications, data sets, and
websites. If there were a data breach, the statédwme responsible for notifying those affectedtivy
breach.

ITD does not have a full-time Information Secur@jficer (ISO). As a result of security assessments,
it has become evident that CalHR needs additiossik@nce in maintaining the proper and effective
documentation, policies, procedures, or unbiastsnal checks. CalHR handles several data sets that
are considered sensitive. The workload for enswsewrity compliance requires a dedicated 1SO.

CalHR has a part-time ISO that is split betweeedldifferent areas: 1) the department's lone gualit
assurance tester for all websites and softwareicapipins; 2) the department's privacy program
manager (which is also recommended to be a dedigadsition); and 3) serves as the department's
ISO. If CalHR does not ensure the proper procedulesumentation and polices, it puts the sensitive
data maintained by CalHR at risk. CalHR states itha¢eds to adhere to the state security standards
and notes that this cannot be accomplished wittentiresources.

According to CalHR, this request will allow the @egment to conduct biennial risk assessments,
required by the State Administrative Manual, andifgerisk and privacy program compliance on a
yearly basis as required by the Statewide Inforomailanagement Manual.

Staff Recommendation:Approve as budgeted.

Vote:

Senate Committee on Budget and Fiscal Review 6
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Issue 2: Developmental Disability Internship Progam (SB 644) |

This proposal requests two permanent positions $r6#,000 ($94,000 General Fund and $70,000
Central Service Cost Recovery Fund) in FY 2016-hd 146,000 ($83,000 General Fund and
$63,000 Central Service Cost Recovery Fund) ongoing

Background. Senate Bill 644 (Hancock), Chapter 356, Statut@352allows a person with a
developmental disability to complete an interngfpaid or unpaid) in lieu of the requirement to take
and pass the Readiness Evaluation prior to beingdhinto state civil service. Upon successful
completion of the internship the person would bgilde for appointment to the Job Examination
Period. SB 644 requires the CalHR to create thernship program in coordination with the state
departments of Developmental Services and Relwtinit, and to refer the names of these eligible
applicants to the appointing powers for examinasippointments.

The requested resources will support the developraad implementation of the new internship
program, inclusive of internship tools and poliag, well as department implementation guidance and
ongoing administrative support of Limited Examinatiand Appointment Program (LEAP) program
operations.

Once the internship and readiness evaluation a@bleshed, CalHR anticipates operations must
expand to address increased customer service tegogsphone, email, and United States Postal
Service mail, as well as document processing rlaestatewide coordination and oversight of LEAP
internships. CalHR will develop a mechanism to swppngoing program usage by state agencies and
job applicants with developmental disabilities.

Staff Recommendation:Approve as budgeted.

Vote:

Senate Committee on Budget and Fiscal Review 7
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Issue 3: Expansion of the Healthier U State EmployeWellness Program

This proposal requests $100,000 in reimbursemehbéty for FY 2016-17 and $250,000 in ongoing
reimbursement authority beginning in FY 2017-18,ptrase-in implementation and support of a
wellness program service for all state employees.

Background. In 2012, the State Controller's Office, State Treass Office, the California Public
Employees’ Retirement System (CalPERS), Servicel&meps International Union Local 1000 and
CalHR partnered to create Healthier U, a model plade wellness and injury prevention program.
Due to budget constraints, funding from the CatitarEndowment, California Wellness Foundation,
California Health Care Foundation, Sierra Healtluriaation, CalPERS, and Kaiser Permanente was
obtained for the pilot. The pilot series includd tDepartment of Public Health (DPH) and the
Department of Health Care Services (DHCS) East Eonhplex and, because of the pilot’'s success,
funders extended the two-year pilot to a third year

In 2013, Healthier U piloted Thrive Across Ameritéaiser Permanente's core intervention program
with a goal of 20 percent participation at DPH @ndCS. Healthier U exceeded this goal with a 32
percent participation rate. In 2014-15, Healthiepildted another wellness program Health Trailaf th
was addressed various health practices, includingdnd vegetable consumption, stress management,
fitness, nutrition, and weight control. Kaiser pided funding for Health Trails annual license for
online software that allowed participants to trableir health practices, which ended June 2015.
Healthier U partners plan to seek funding from Kaito sustain the wellness program service for
CDPH and SHCS during 2016.

The 2015-16 May Revision provided CalHR with a posito expand the Healthier U program. The

position allows CalHR to move forward to developd aelease a Request for Proposal for a core
wellness program accessible to all state employees.

The requested resources will be used to contratch & vendor, to develop and phase-in

implementation of a core wellness program accessibbll state employees, including communication
costs to train, promote and implement the progratewide.

Staff Recommendation:Approve as budgeted.

Vote:

Senate Committee on Budget and Fiscal Review 8
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7920 CA\LIFORNIA TEACHERS' RETIREMENT SYSTEM

Issue 1: Investment Portfolio Complexity

California Teachers’ Retirement System (CalSTR$uests a permanent funding augmentation of
$2.6 million for 15 positions and travel costs fovestment branch staff. Eleven of these positions
would allow each unit in the investment branch Xintrease the number of assets managed internally
to reduce the cost of externally managing the pbod; 2) mitigate risk through research in new
investment strategies, sustainability, as wellrasrenmental, social, and governance issues thed;ar
and 3) manage the increased complexity and sitleeoivestment portfolio. The other four positions
will provide financial services (two positions) ahdman resources support (two positions) for the
increased staff and volume of work associated whih size and complexity of the investment
portfolio. CalSTRS estimates that for each staffleatl to support the internal management of
portfolios, it saves about $1.2 million in extern@nagement fees.

Staff Recommendation:Approve as budgeted.

Vote:

Senate Committee on Budget and Fiscal Review 9
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ISSUES PROPOSED FOR DISCUSSION/VOTE

7100EMPLOYMENT DEVELOPMENT DEPARTMENT

Overview. The Employment Development Department (EDD) cormeatployers with job seekers,
administers the Unemployment Insurance, Disabitisurance, and Paid Family Leave programs, and
provides employment and training programs underfederal Workforce Innovation and Opportunity
Act. Additionally, EDD collects various employmepayroll taxes including the personal income tax,
and collects and provides comprehensive econoroaypational, and socio-demographic labor market
information concerning California's workforce.

The department, with the assistance of the statekifoe Investment Board (WIB), also administers
the federal Workforce Investment Opportunity Actli(W&) program, which provides employment and
training services. Local area WIBs partner with E®©Dob Services program to provide job matching
and training services to job seekers. The chadvbshows EDD’s 2016-17 budget.

3-YR EXPENDITURES AND POSITIONS

Positions Expenditures
201415 2015-16 2016-17  2014-15* 2015-16* 2018617
5000 Employment and Employment Related Services 12224 13297 1337 $162.307 §192 207 5188,770
5010 Tax Collections & Benefit Payments K 5522 - - 12,081.029 - -
5815 California Unemployment Insurance Appeals Board 4771 4743 450.3 79627 75,408 72,508
5920 Unemployment Insurance Program - 27B51 27499 - 6,504,130 6,334 482
5925 Disability Insurance Program - 12887 128997 - 6,138 876 6,495 828
5830 Tax Program - 15648 15170 - 207 5640 184 092
5435 Employment Training Panel 817 BS54 a5.1 78 854 73,732 73,084
5840 Workforce Innovation and Opportunity Act 137.5 1442 144.2 392 083 401,884 397 699
5845 Mational Distocated Worker Grants 11 1.5 1.5 5974 45,000 45,000
SO00100 Administration 5838 701.0 T01.0 81,279 86,485 B5.495
9800200 Administration - Distributed - - - -77.218 -86,095 -B5,085

TOTALS, POSITIONS AND EXPENDITURES (All Programs)  8,061.9 8,385.4 B,278.4 $12,814,035 $13,640,277 $13,802,863

FUNDING 2014-15* 2015-16* 201617~

0001  General Fund 5266.315 5194 483 5147258
0184 Employment Development Department Benefit Audit Fund 11.963 40 525 51,295
0185 Employmeni Developrment Department Contingent Fund 119.841 140,277 152,155
0514 Employment Training Fund B3.466 TG GBB 76,285
0588 Unemployment Compensation Disability Fund 5628525 6 196,873 6,553 53T
0858 Consolidated Work Program Fund 398.057 446 BE4 442 599
0870  Unemployment Administration Fund 574.430 571,260 536,035
0871  Unemployment Fund 5610015 5 860,907 5,742 322
0208 School Employees Fund 103,352 80,918 73,980
0955 Reimbursements 17.226 27,244 27,296
3258 Recidiviem Reduction Fund B45 4 218 -
TOTALS, EXPENDITURES, ALL FUNDS $12,814,035 $13,640,277 $13,802,863

Senate Committee on Budget and Fiscal Review 10
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Issue 1: Unemployment Insurance Program Funding |

Governor's Budget Proposal. EDD requests a reduction of $33.9 million and 14B&rsonnel
Equivalents (PE) in Unemployment Administration Buauthority for 2016-17 due to updated
workload estimates, reduced federal carryforward] eeduced Electronic Benefit Payment (EBP)
earnings. To offset the decrease in federal eashiceyryforward, and EBP revenue, the EDD requests
an increase of $10.4 million of Contingent Fund &i@.4 million of Benefit Audit Fund (BAF) to
continue to support the Unemployment Insurance r@arogThe additional funding will allow the EDD

to meet its service targets for answering telephoa#s, scheduling eligibility determination
interviews, processing claims, and responding tmennquiries.

The Governor’'s budget proposes budget bill langutagallow the department to adjust its state
supplemental funding in both BAF and Contingent dF(€F). This would allow EDD, upon
notification to DOF and the Legislature, to makerent year and budget year changes to its state
supplemental funding.

Background

The Ul program is a federal-state program that iges/weekly payments to eligible workers who lose
their jobs through no fault of their own. Benefitsige from $40 to $450 per week depending on the
individual's earnings during a 12-month base periazl be eligible, an applicant must have received
enough wages during the base period to establiskaim, be totally or partially unemployed, be
unemployed through no fault of his or her own, Iysically able to work, be seeking work and
immediately available to accept work, as well asemeigibility requirements for each week of
benefits claimed.

Over the past several years, the Ul program hasvett multiple augmentations from state and special
funds in order to address a structural funding aitefand to increase service levels. These
augmentations have made it possible for EDD toicoatto meet the service level targets which were
identified as part of a 2014-15 Finance Letter.c8mally, these resources were used to increase th
number of telephone calls answered and to redutedemand by processing Internet and paper
claims, Internet inquiries, and scheduling eligipidetermination interviews more timely. The EDD
was appropriated $27.8 million of BAF and $14.0liavl of CF in the 2015 Budget Act to continue to
maintain the level of service which began in 2043-1

Senate Committee on Budget and Fiscal Review 11
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Funding and PE History
(Dollars in millions)

April 21, 2016

2013-14 | 2014-15| 2015-16
Base Program Funding
Federal Funds (Base/Above-Base) 417.8 384.7 374.6
Federal Carryover 79.8 48.8 16.7
Contingent Fund 68.1
Other Special Funds 74.0 23.7 17.7
BCP/Finance Letter/Revise Augmentations
Federal Funds 35.4 21.0
Contingent Fund 29.7 64.0 14.0
General Fund 24.9
Benefit Audit Fund 27.8
Grand Total Funding 636.7 567.1 518.9
Positions
Actual PEs 4,769.7| 4,298.2
Estimated PE’s 3,984.0
Actual and Estimated Ul Workload
Azl e el Caims | (S| Deenminatons | Closea
2007-08 2,682,767 23,211,414 1,221,434 289,754
2008-09 5,082,849 48,585,669 1,384,178 333,415
2009-10 6,953,048 77,824,741 1,546,422 453,633
2010-11 6,899,259 69,629,674 1,343,179 468,804
2011-12 5,743,599 57,696,934 1,230,185 445746
2012-13 4,807,433 44,905,472 1,306,238 415,203
2013-14 4,013,891 32,761,583 1,010,443 351,864
2014-15 2,706,390 21,627,694 848,335 266,[187
2015-16 (forecast) 2,595,031 21,496,680 832,650 , 3280
2016-17 (forecast) 2,486,000 20,620,160 809,[750 , 0387
Senate Committee on Budget and Fiscal Review 12
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Service Levels.The 2013-14, 2014-15, and 2015-16 augmentation® haffset the program's
underfunding at the federal level, resulting inreased service levels, and helping the EDD achieve
the benchmarks set forth in each request. Thedédaderfunding is expected to continue, leavirg th
state to rely on ongoing alternate funding sourttesnaintain the gains in service that have been
achieved to date.

This proposal will enable EDD to continue its effoto provide acceptable levels of service to
California's Ul claimants. Additionally, this progal establishes a baseline methodology to contmue
address the federal underfunding issue annuallyyedsas continuing to maintain adequate service
levels to California's Ul population.

Baseline Methodology.The Governor proposes a single calculation thentifles the staffing needs
of the Ul program. The main difference between thethodology and the prior methodology is that
the EDD leverages the existing model to fund speeiorkloads at 100 percent, as opposed to the
2012-13 service level of 85 percent. As illustrabetow, this results in additional PE needs foisého
workloads which have been targeted in 2014-15 &1%-26.

Maintaining the three service level workloads ad p@rcent of the funded model eliminates the need
for the Department to calculate an additional servevel need, as had been the practice in 2014-15
and 2015-16. The additional service level calcahatincluded in the 2015-16 Budget Act was 594
PEs.

PE Calculations Using New Method

Current
Workload == 22 SL(Iarvice .
Workload Category : 2014-15 Service Variance
Estimate MPUs | Levels (85%) Levels
(100%)
Initial Claims 2,486,00( 34.420 720.0 847.1 127.1
Weeks Claimed 20,620,140 1.656 287.4 338.1 50.7
Non-Monetary Determinations 809,750 75.063 511.4 601.7 90.3
UelE [H1= 15188 17869  268.1
Need
Senate Committee on Budget and Fiscal Review 13
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Updated Ul Workload Projections. There has been a decrease in Ul program worklgadtbe last
12 months. The following table compares May 2015kiead projections for 2015-16 to October
2015 projections for 2016-17:

Workload Comparisons

2015-16 2016-17 . Percentage
Workload Category May 2015 October 2015 Variance Changeg
Initial Claims 2,723,00( 2,486,000 -237,000 -8.7%
i B _§ Q0
Weeks Claimed 21,888,000 20,620,160 1.267.840 5.8%
BO“‘M‘?“G?""W 818,470 809,750,  -8,720 1.1%
eterminations
Appeals 253,150 237,030 -16,120 -6.4%

As a result of the workload changes and the nevhodetiogy for service levels, there is a decreased
need for staff when compared to the staffing leseB3,984.0 which was established for 2015-16.
Utilizing the new methodology, a PE need of 3,83ta8 been identified at a cost of $509.9 million fo
2016-17. This equates to a reduction of 148.2a&8s$9.0 million in expenditures.

Funding Issues.The drop in workload results in a reduction of engitures. The reduction in
expenditures results in EDD and California Unempient Insurance Appeals Board receiving less
money from the federal government. The decreas$edieral dollars is estimated to be a $12.6 million
reduction in the new base grant allocation and tgatabove base earnings for 2016-17. Additionally,
EDD anticipates that by the end of 2015-16 all loé tUl carryforward ($16.7 million) will be
exhausted, leaving no Ul carryforward going intd@@7. Lastly, the existing EBP contract will be
ending on July 31, 2016. The EDD solicited bidsrfreendors for a new EBP contract starting in
2016-17. The selected vendor’s revenue share figuaknost 80 percent less than the current cantrac
Once this contract goes into effect in 2016-17isitestimated that EDD will lose approximately
$800,000 a month, equating to a reduction of $dlBom over the course of the year.

The EBP revenues are shared between the Ul andilltisdnsurance programs. The Ul revenue is
deposited back into the program in order to offgeigram expenses. The DI revenue share is
deposited back into the Unemployment Compensatimatility Fund. It is estimated that the Ul
Program EBP revenue will be reduced by $4.8 mildonually due to the change in the contract.

Because of the various decreases in funding, andapturing additional resources through Control
Section and Employee Compensation adjustments:EH2 has identified a need of $20.7 million in
order to fill the current funding gap. Due to theidability of funding in both BAF and CF, the EDB
proposing to split the need between the two fundrcs evenly. The following table illustrates the
identified funding gap:

Senate Committee on Budget and Fiscal Review 14
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Funding and Expenditure Changes
(Dollars in millions)

April 21, 2016

2015-16 2016-17, Variance

Program Funding

Federal Funds (Base/Above-Base) $374.6$362.1| ($12.5)

Federal Carryover 16.[7 0.0 (16.7)

Contingent Fund 82.1 85.0 2.9

Other Special Funds 45|5 42.0 (3.5)
Grand Total Funding $518.9| $489.2| ($29.8)
Estimated Expenditures $518.9| $509.9 ($9.0)
Funding Gap (Funding less Expenditures) ($20.8)

Budget Bill Language.In order for the EDD to address funding changesréases or decreases) and
maintain adequate levels of service, EDD is prampsbudget language that would allow the
department to adjust its state supplemental funoiirgpth BAF and CF. This would allow EDD, upon
notification to DOF and the Legislature, to makerent year and budget year changes to its state
supplemental funding. The proposed language i®itly included in the budget act for the UA Fund,

the Unemployment Compensation Disability Fund, gnedConsolidated Work Program Fund.

If additional budget language is not included ie thudget act, and if sequestration reductions are
applied to FFY 2017 Ul grants, Ul Program serviegaild be severely impacted and would need to

absorb an estimated $24.1 million reduction in fableesources.

Staff Recommendation: Approve as budged.

Vote:

Senate Committee on Budget and Fiscal Review
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Issue 2: Benefit Overpayment Collection AutomatiorResources — Spring Finance Letter

Spring Finance Letter. The Governor requests a one-time budget augmentafi $1.6 million in
SFY 2016-17 and a one-time augmentation of $6.liamiin FY 2017-18. This finance letter also
requests an ongoing appropriation of $1.1 milliegibning in FY 2018-19 for the support of the new
Benefit Overpayment Collection System (BOCS) agion. These requests will be used to fund
contracts, hardware, software, ongoing support, h@ new temporary PEs to replace the existing
application used to collect Ul and DI overpaymenith an integrated and automated system.

The proposed solution will significantly reduce tiek of failure of the existing system by integnat
the BOCS application into the Accounting and Coanpdie Enterprise System (ACES), which will also
allow for a new revenue collection tool in the fooh bank levies, which is estimated to bring in
almost $23 million in additional funds annually erfally implemented.

Background.
The California Unemployment Insurance Code autlesrizDD to recover Ul and DI fraud and non-
fraud benefit overpayments paid to claimants.

Resource History — Existing System Support of BengfOverpayment Application
Dollars in thousands

Program Budget SFY SFY SFY SFY SFY SFY1
09/10 10/11 11/12 12/13 13/14 14/15
Actual Expenditures $209 $210 $212 $219 $22p $231
Revenues $ 138,355$158,963| $183,040 $176,037$176,644| $363,387
Authorized Positions 2 2 2 2 2 2
Filled Positions 2 2 2 2 2 2
Vacancies 0 0 0 0 0 0

Currently, the Tax Branch is operating under twdlection systems; the ACES and the BOCS
application. The ACES is supported, scalable, amaticuously receives version and service-pack
updates. The BOCS application is written in VisBabic 6.0 (VB6) programming language with an
Access database (Access is not an EDD databasgasidnis no longer supported by or receiving
software updates from Microsoft, and is at gresi of failure. BOCS is reliant upon the experti$e o
two programmers for support and maintenance.

BOCS application interfaces with other EDD systemsollect overpayments. At the end of FY
2014-15, the EDD’s benefit overpayment accounteiveble totaled approximately $1.3 billion,
which was comprised of over 590,000 outstandingmasgments. If the current application were to
fail, the ability to collect overpayment debt woulé adversely affected, whereby the EDD benefit
overpayment collections would revert to manual psses and result in a substantial loss of revenue.
Therefore, due to the risk of failure associatethwie current application and the continued need t
collect benefit overpayments in the most cost éffecmanner, the EDD is proposing the existing
application be retired and the functionality coofigd into the existing ACES.

Y Includes Treasury Offset Program (TOP) revenue

Senate Committee on Budget and Fiscal Review 16



Subcommittee No. 5 April 21, 2016

Major Project Objectives

Revenue Generation: The EDD has the legal authtwitissue bank levies (or freeze bank
accounts) as a means of recovering Ul and DI beoedrpayments. EDD proposes to use bank
levies for the most egregious debtors with multifdeudulent overpayments, high debt
balances of at least $5,000, accounts that meetmm wage criteria standards, and accounts
in which other collection methods have previouslyed. Prior to issuing a bank levy, EDD
will provide notices and billing statements thapkin the reason for the debt, how to pay in
full or set up a payment arrangement and, how tdamd EDD to speak with a representative
for additional information.

The current BOCS application does not have the ssecg capabilities to collect money

through a levy process. Failure to take advantdgde levy collection tool, as a means of
generating additional revenue, results in missq@bdpnities to deposit monies into both the
Ul and DI funds, BAF and CF. The EDD estimates tirate fully implemented, this solution

will bring in an additional $23 million annuallyetd to this new collection tool. The estimated
revenue figures were derived by using the FY 2084ekults from an existing tax program
that also involves bank levies, the Financial tngtbn Records Match (FIRM) program. A

percentage of what the Collection Division (CD)lecled from FIRM was computed through a
collection rate that used the FIRM recoveries byagsociated Accounts Receivable (AR) from
levies sent. The collection rate was then applethé ending BOCS Fraud Overpayments AR
from Ul and DI fraud accounts that were greatent$s,000 as of June 30, 2015.

Better Service to Customers: Currently, customemsnot self-serve through the Internet.
Customers must contact the BOCS staff during officeirs to obtain or provide routine
information related to their account, thereby préwey staff from working on high priority
accounts and denying customers the ability to saffe. The proposed system will provide
self-service capabilities that will include geneiaflormation and frequently asked questions.
Authenticated customers will be provided acceswitwv and update account information,
establish payment arrangements, view history, aakenpayments. With the new self-service
options, EDD estimates a savings of approximate8 BEs; however, these staff will be
redirected to address additional workload assatmaith the new bank levy process.

Automation of Existing Work Processes: The Ul-IAamally posts all payment remittance
transactions from scanned hard copy images to imata's benefit overpayment collection
account. Payments are made with a credit cardaopaper form (e.g. personal check, cashier’'s
check, or money order) and are remitted with ohaut a payment coupon. Prior to posting a
payment remittance to the Single Client Data B&&OB), a vast number of paper remittances
require manual research and analysis to ensungatyreent will be posted to the correct benefit
overpayment collection account. Paper remittaneesived with a payment coupon do not
require analysis prior to being posted to the SCDB.FY 2014-15, the monthly average of
processed paper remittances was 31,140, of whick746were received with a payment
coupon. Manually keying paper remittances introgduegors through data entry resulting in
potential inaccurate postings, which may triggep®eeous collection actions. With this new
integrated system the department estimates thatutimder of manual remittances would be cut
in half within a year, resulting in a savings opapximately 1.1 PEs; however, these staff will
be redirected to address additional workload aasedtiwith the new bank levy process.
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One-Time IT Resources.In order to incorporate the BOCS functionality irttte existing ACES
application, the EDD will contract with FAST Entelges as the primary vendor. FAST's key
responsibility as the system integrator will bettansfer the BOCS functionality into the ACES
application. Using the existing application andhder will reduce the risk, effort, and cost in
developing a benefit overpayment application. FASThe chosen contractor because they are the
only vendor with rights to maintain and supportpteprietary COTS application, GenTax, which is
used by ACES. Since GenTax is a proprietary prbdaceloped by FAST, only FAST has the core-
code access and knowledge of their product to enthe system is maintained and updated in a
manner that is optimal. No other vendor or statdf f1as the access or capability of creating or
distributing modifications to their core-code.

The project will also require 12.3 new PEs of stdtestaff (4.8 in 2016-17 and 7.5 in 2017-18) to
complete project-related activities, in additiorthe activities performed by the vendor. Progréaff s
will also be leveraged throughout the project Miee, acting as subject matter experts who will
specify business requirements, rules, and workflo®gram staff will be required for testing,
training, and organizational change support aadsjtas well. However, the program positions wal b
redirected from other duties throughout the durattbthe project. EDD’s IT staff will be performing
the following functions in addition to the vendor:

* Project management including scheduling, identgyamd managing project risk

* Requirements elicitation and refinement

* Primary vendor procurement and scanning vendormpensent

» System design sessions with the primary vendor

* Legacy system data migration and modification idis

 Document and Information Management Center (DIME€ated activities for adding the
scanning and remittance transaction postings

* Developing and modifying interfaces with existinQ[E systems

* Developing test scripts, test plans for systenerfate, user, penetration, end to end and stress
testing (these are done by non-prime vendor starisure the solution truly meets the
department’s needs)

Outcomes and Accountability. EDD notes that the proposed solution will providemadern,
integrated and automated system that includes amoiad payment remittance process and will use
overpayment liability collection, storage, and agtomanagement to increase the effectiveness of the
EDD's operations and staff.

Below are the EDD’s projected outcomes if the impatation of BOCA moves forward:

* Increase system support by integrating the BOGSthe ACES after implementation.

* Collect approximately $23 million through the lewrocess, within one year after
implementation

* Improve access to the EDD by offering self-senopéions to benefit overpayment customers
with a 10 percent adoption rate, within one yetgramplementation

* Reduce the number of manually posted paper rerndtahy 50 percent, within one year after
implementation.

* Process incoming correspondence automaticallyviatig implementation.
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* Provide customers with additional payment optioasfdcilitate compliance by allowing
customers to make electronic payments for billeabilities, within 18 months after
implementation.

» Leverage the ACES functionality to automate worigasses requiring manual intervention by
integrating the BOCS into the ACES system, witiBnmionths after implementation.

The schedule of the Benefit Overpayment CollectAutomation project milestones and target
completion dates are below:

Major Milestones Est. Completion Date
Project Initiation July 2016
Requirements Phase October 2016
Vendor on Board January 2017
Design Phase April 2017
Development Phase December 2017
Testing Phase April 2018
Implementation June 2018
System Acceptance June 2018
Project Closeout February 2019
PIER February 2019

Staff Recommendation Hold Open.
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7320 RuBLIC EMPLOYMENT RELATIONS BOARD

The Public Employment Relations Board (PERB) isuasitjudicial administrative agency charged
with administering the eight statutes that estlbtise collective bargaining process for about 2.3
million governmental employees in California. Inisthrole, PERB (1) ensures these laws are
implemented and applied consistently and (2) mediahd adjudicates disputes between governmental
employers and employees. Such disputes includeaitutgbor practice” claims. Section 3541 of the
Government Code establishes PERB and specifiestiaaboard “shall be independent of any state
agency.” The board consists of up to five membeomted by the Governor with the advice and
consent of the Senate; however, the board canlestabquorum—allowing it to conduct business—
with three members.

3-YR EXPENDITURES AND POSITIONS

Positions Expandituras

201415 201516 2016-17 2014-15* 2015-18" 201617
BOTO Public Employment Relations Board 51.5 47 6 526 8 854 $9.287 £10,338
TOTALS, POSITIONS AND EXPENDITURES (All Programs) 51.5 476 2.6 $8,854 $9,287 10,338
FUNDING 2014-15° 2015-187 201617
0001  General Fund 58,768 £9.101 510,218
0985 Reimbursements BE 186 120
TOTALS, EXPENDITURES, ALL FUNDS $8.854 $9.287 $10,338
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| Issue 1: Augmentation to Reduce Backlog and Los Artes Regional Office Relocation |

Governor's Budget. The Governor proposes two augmentations for PERB:$885,000 General
Fund to fund five new positions—bringing the boartbtal position authority to 62 positions—and (2)
$217,000 General Fund to pay for costs associaiiidr@locating the Glendale office.

The Administration indicates that its proposal five new positions and $885,000 in 2016-17
($873,000 ongoing) is intended to address increagerkload, reduce backlogs, and contribute
towards meeting statutory requirements. The regqde$tinding would support four of the five
positions. The fifth position would be funded widxisting departmental resources freed up by
canceling a contract with the Department of Gen&alvices (DGS) to provide administrative
services. The new positions would be distributedoss PERB’s four divisions, with two new
supervising attorney positions under the Officeéhaf General Counsel (one based in Oakland and one
in Glendale).

The Los Angeles regional office is located in Glalied This regional office is PERB’s busiest regiona
office and processes more than 50 percent of caddesboard has occupied its current building since
March 2009, with an annual rent of $259,000. DGtmeined that the existing office space does not
fully comply with federal and state laws that essdbstandards to ensure buildings are accesdble t
people with disabilities. DGS directed PERB to mdwea building that complies with these laws
before February 2017, when the “soft term” of thexiseng lease expires. The
Administration’s proposal provides $100,000 oneetifanding for moving to the new building, and
$117,000 on an ongoing basis, to pay for increasetl costs.

Background

Of PERB’s 57 total authorized positions, 13 posisicare dedicated to the State Mediation and
Conciliation Service (SMCS), which mediates pukkctor contract labor disputes between employers
and unions and conducts representation elections. ofher 44 positions are dedicated to PERB’s
adjudication functions, including the Office of teneral Counsel and the Division of Administrative

Law.

Budgetary Challenges Recently, PERB reportedly has had budget problefrms example, at
the December board meeting, it was noted that PERBagement, facing significant budget
challenges, “opted to hold off pursuing the laymfbcess and instead decided to cut back its opgrati
budget wherever possible and not fill vacancies.”

In many cases, departments hold authorized posit@cant and redirect the funds associated with
vacant positions to pay for rising costs, such perating expenses, equipment and merit salary
adjustments. The 2016-17 Governor’s Budget estsndbat in 2015-16 about nine percent of

authorized non-higher education executive branditipas were held vacant statewide.

PERB has relied on about 9.5 positions (or 17 perokits authorized positions) being vacant inesrd

to redirect $767,000 to pay for higher-than-buddetests associated with personnel and operations
and equipment. These vacancies appear to haveitd¢ka adjudication sections of PERB, with no
vacancies among the 13 SMCS positions. Insteadf ofoPERB’S vacancies are among attorney
classifications reporting to the board’s Generaus®l, an office that, among other duties, provides
the first level of PERB review of unfair labor pt@e charges. This all suggests that over 20 pefen
the 44 non-SMCS positions at PERB may have beeantat some points in recent years, in part to
redirect funds in the board’s budget. This is asrdmate number of vacant positions relative to twha
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is typical among state departments. AdditionallRB has operated with a vacant seat on its
appointed board. Board members each receive aysafanearly $140,000 and benefits. As the
Administration indicates in one of the 2016-17 PERRIget proposals, relying on a vacant board seat
to maintain operations “is inefficient and carrisgnificant implications, particularly when the
Governor appoints a full board.” Currently, PERB lome board vacancy.

Growth in Responsibilities and Backlogs

Over the decades since PERB was established, PBRBdcome responsible for adjudicating labor
disputes between an increasing number of goverrahesmployers and employees. PERB’s
jurisdiction has grown from overseeing one statwieering approximately 470,000 employees in 1976
to eight statutes covering approximately 2.3 millemployees.

The Administration indicates there is a significhacklog in unfair labor practice charges filedhwit
PERB. Over the past 20 years, the number of utdhor practice charges filed with PERB doubled
but the number of staff working on this workloadshdecreased as (1) the number of positions
authorized for PERB’s non-SMCS workload remaineldtieely flat at about 45 positions and (2)
positions in the Office of the General Counsel hagen held vacant for budgetary purposes. The
Administration’s budget proposal suggests thahdutd take the Office of General Counsel less than
60 days to complete its investigation and issueetrchination for unfair labor practice charges.
Currently; however, it typically takes more thavefimonths for the office to do this work.

While considering the 2015-16 state budget, memlwérshe Legislature’s budget committees
considered a proposal to augment PERB’s budgetfLbyiflion. This augmentation ultimately was not
included in the final 2015-16 budget. The Admiratitn committed to working with PERB to
determine its resource needs while developingdi217 budget proposal.

Legislative Analyst’'s Office Comments and Recommerations

LAO notes that any appropriation for PERB’s leasgstrbe based on estimated costs; however, the
Administration has not yet identified the builditgwhich PERB would move. The administration’s
proposal is constructed on assumptions from onenatt DGS provided, however the actual cost
could be higher or lower than this estimate. At BESRFebruary board meeting, staff indicated that
two prospective spaces (1) likely would be moreesgive than the Administration assumes and (2)
each were 600 square feet smaller than the amdspiaoe DGS estimated would be necessary. To the
extent that this is true, higher rental costs cdalde PERB to redirect money from elsewhere in its
budget—including holding positions vacant—to cotlegse additional costs. In addition, the smaller
office space could negatively affect PERB’s abitityprocess cases.

The LAO states that the Administration’s budgetpgm®al would allow PERB to employ more people
than it currently does, and this could have sonfiecefn reducing the backlog. However, LAO notes
that it seems unlikely that the Administration’®posal would provide enough resources for PERB to
significantly reduce the existing backlog of cadesparticular, the vacant positions PERB currently
relies on for budgetary purposes may remain vaddateover, if expenses for the board’s relocated
office space in the Los Angeles area exceed budget®unts, there could be additional pressures to
hold positions vacant.

LAO suggest the Legislature ask PERB and affectadl@yer and employee groups their views on
how fast cases should be addressed by the boaedLé&dislature may then wish to adopt budget bill
language communicating clearly its goal for casecgssing times and requiring reporting over the
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next year on PERB'’s progress in moving toward fual. This desired timeline for case processing
could help inform the Legislature’s budget decisifor PERB.

LAO advises that the Legislature ask PERB whatllef/éunding and staffing is necessary to process
cases within the desired amount of time. Key qoastthat the Legislature can consider include:

- Are there additional efficiencies that can be m=li in case processing to help reduce
processing times and backlogs?

« In order to process cases within the desired amoitime, how many people would PERB
need to employ? Would the existing or proposed afiemployee classifications need to be
altered in order to achieve this goal?

« Are budgeted funds for the Glendale office relamatsufficient to cover associated costs and
prevent the need to hold positions vacant in oraéund office costs?

Staff Comments

Staff agrees with the LAO and recommends that PERBk with the Department of Finance to

provide an alternative to the two budget propodmfore the subcommittee that would identify
adequate resources to address the backlog, shortstaffing needs, resources for the Los Angeles
relocation, and the appropriate processing timesdees to be addressed by the board.

Staff agrees with the LAO on developing BBL or SRiquiring PERB to report to the Legislature the
amount of time it takes it to process the averagge ¢n July 2016 to establish a baseline and again
January 2017 and May 2017 to inform the Legislaswiecisions related to the 2017-18 budget.

Staff Recommendation. Hold Open
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7350DEPARTMENT OF INDUSTRIAL RELATIONS

The Department of Industrial Relations (DIR) wagabbshed in 1927 to help improve working
conditions for California's wage earners. DIR adstars and enforces laws governing wages,
workers' compensation insuranteurs and breaks, overtime, retaliation, workplsefety and health,
apprenticeship training programs, and medical eack other benefits for injured workers. DIR also
publishes materials and holds workshops and semittapromote healthy employment relations,
conducts research to improve its programs, anddouates with other agencies to target egregious
violators of labor laws and tax laws in the undeuyd economy.

3-YR EXPENDITURES AND POSITIONS

Positions Expenditures
201415 201518 2016-17 201415 2015-18* 201617
G080 Seli-Insurance Plans 21.7 228 228 54,380 56,356 86,313
] Divizion of Workers' Compensation 8533 858 6 954 8 181.506 205,376 205,461
6005 Commission on Health and Safety and Workers' 1.7 68 68 2735 3.520 3475
Compensation
6100 Divigion of Occupational Safety and Health 680.9 7186 7437 123628 144 GBE 146,445
6105 Diviglon of Labor Standards Enforcement 444 3 431 4 4820 B8.485 75,568 87 144
6110 Diviglon of Apprenticeship Standards 495 51.9 51.9 10321 10,811 10,850
6120 Clalms, Wages, and Contingencies - - - 67 608 181,712 181,712
9900100 Administration 352.2 3574 vaz 51,542 56,836 60,346
Q900200 Administraticn - Distributed - - = -51.541 -56, 836 50,346

TOTALS, POSITIONS AND EXPENDITURES (All Programs)  2,509.7 2,549.6 206411 5458674  $628,030  $641,400
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Issue 1: Division of Labor Standards Enforcement Reources |

Governor’s Proposal. The Division of Labor Standards Enforcement (DL$&)uests an increase of
28.5 positions and $4.988 million from the Laborfdoement and Compliance Fund (LECF) in FY
2016-17, 28.5 positions and $4.756 million from LE@ FY 2017-18, with an on-going need of 26.5
positions and $3.7 million from LECF resources tthiave the following for the Wage Claim
Adjudication (WCA) unit and the Retaliation Compits Investigation (RCI) unit. These additional
resources seek to address the backlog that hasnatated due to an increase in caseload and the
increase in complexity associated with evolvingolalaw requirements.

The positions under this proposal include:

e 2.0 deputy labor commissioner (DLC) IV for WCA

* 2.0 industrial relations counsel Il for RCI

* 3.0 deputy labor commissioner (DLC) Il for RCI

* 6.0 deputy labor commissioner (DLC) Il for WCA

e 11.0 deputy labor commissioner (DLC) | for RCI

* 1.0 associate governmental program analyst for WCA
» 3.5 office technician (typing) for RCI

In addition to the positions, funding is requested the reclassification of 16.0 deputy labor
commissioner Is into deputy labor commissionerfdis RCI, the reclassification of a management
service technician into a deputy labor commissioheaind limited-term temporary help/overtime
funding to assist with backlogs for WCA

Background.

Wage Claim (WCA) Unit. The Governor’s budget proposes a total of 9.0tjpos - six deputy labor
Commissioner lIs, two deputy labor commissioner lafsd 1.0 Associate Government Program
Analyst. The WCA unit within the Labor Commissioiseoffice accepts claims from individuals for
unpaid wages, unpaid vacation or sick leave, missel and rest breaks, and other unpaid
compensation. WCA is the largest unit within DLSEhwapproximately 200 positions. In the WCA
unit, there are 16 offices across the state witth eaanaged by a deputy labor commissioner (DLC)
lll, who report directly to the assistant chief otlee WCA unit.

The WCA unit adjudicates claims filed by workers fmnpayment of wages, overtime, vacation pay,
or other forms of compensation. WCA deputies (D)L&dld informal conferences between employers
and employees to resolve wage disputes. If a medi@not be resolved at the informal conference, an
administrative hearing (Berman hearing) is helccbgducted by a hearing officer (DLC Il) to make a

final determination on the matter.

* Hearing Referral. In 2014, approximately half of the settlement evefhces resulted in a
referral for an administrative hearing. While tetatewide referral rate has been steady for the
last three years, the rate varies among the WCisesfthroughout the state. Van Nuys referred
only 32 percent of cases for a hearing, while Lagydles referred 71 percent of their cases.
This difference may indicate a disparity betweesséhoffices in how settlements conferences
are approached. Additionally, there are significdifterences in the length of time between
when a case is filed and when it is referred taihgaThe statewide average length of time

Senate Committee on Budget and Fiscal Review 25



Subcommittee No. 5 April 21, 2016

from when cases are filed to when it is referre@ toearing is 75 days, however Sacramento
took an average of 36 days compared to an avefagtbalays in Van Nuys.

» Hearings. The statutory requirement between the end ofeseétht conferences and the start of
a hearings is within 120 days, and while the staterage in 2014 was four months, busier
offices, this can take as long as eight monthsr éample, from the point of referral, the
Oakland office took 36 days to start a hearing, r@ag, San Bernardino took 243 days. In
2014, 11,568 Berman cases were referred for arggdout only 8,707 of those cases were
heard, and as a result 2,861 hearings were not kieldever, after taking into considering
possible settlements, the remaining backlog is4Ll¥arings.

The Administration estimates that the additional teearing officer positions (DLC IIs) will resulti

an additional 1,800 hearings annually. The Goveraiso proposes additional funding for temporary
help and/or overtime funding equivalent to three(DIL positions on a two-year limited-term basis to
help reduce the time it takes for a hearing tosgeeduled. The Governor’s proposes to provide a two
additional DLC IVs to help the assistant chief @ess 16 district offices with over 200 staff.

Lastly, the Governor’s budget proposes one assg@iernmental program analyst be added for data
management and other support needs of the asststiafit Currently, the assistant chief of WCA has
no support staff. Extensive data collection anchagement tasks are all being managed by the
assistant chief, which has required significant anmt® of time for review and anomaly identification
and resolution. This data is important becauseslpsimanagement identify both problems and best
practices and provide a means to identify whentaxhdil positions are needed.

The Retaliation Complaints Investigation (RCI) Unit The Governor's budget requests a total of
19.5 positions (11.0 deputy labor commissioner $ijpans, three deputy labor commissioner lli
positions, 3.5 office technicians typing, and twdustrial relations counsel Ill specialist posigpn

The RCI unit accepts complaints from employees jabdapplicants who suffer retaliation because
they engage in an activifyrotected by any law under the jurisdiction of thleor commissioner. The
most common allegations of retaliation are fornfilior threatening to file a labor law violation
complaint with the labor commissioner or for conmpilag about dangerous working conditions. If an
employee is afraid of losing their job for repoginnsafe working conditions or stolen wages, it wil
significantly decrease the likelihood that theselations get reported to DIR. The RCI unit has a
northern and southern branch and each is managedddyC 11l who oversees the six offices within
each, both reporting directly to the labor comnuiss.

In 2014, the RCI unit received 3,800 complaintg tléeged retaliation violation. The unit accepted

1,874 for investigation; others were rejected beedahey were outside of their jurisdiction. Froni20

to 2014, RCI acceptance rate of cases grew by A&pe an increase of 16 percent each year. It is
assumed that the current growth will continue dwmeatrecent change in Labor Code 98.6, which
carries a $10,000 civil penalty payable to the woffior most retaliation violations.

It currently takes an average of 122 days from wheamase is opened to the time it is assigned to a
DLC |, primarily due to the need to close out tleeldog carryover of 2,247 unassigned cases. This
results in a delay in the assignment of new calas.delay can decrease the likelihood of a settgm
because the employer’s liability grows as the cammgint remains unemployed therefore the resistance
to settle is greater. Conversely, the complainaay simply give up on their case because they've
found another job, thus, allowing the employertoid the consequences of engaging in retaliation.
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For cases that are not settled, abandoned, or naitimgd a DLC | will recommend a determination to
the labor commissioner, chief of DLSE, who will thassue a final determination. These
determinations are subject to appeal and are gatlyebinding. If an employer refuses to complytwit
the determination (payment of lost wages, offerrehstatement, etc.), a court must prove the
determination in order to be enforceable. Thisumreg DLSE attorneys (industrial relations counsels
(IRCs)) to try the case in court in order to enforce thdsterminations and to recover any wages
and/or penalties on behalf of the worker. At thd efithe year, there were 2,247 open cases, wish 88
cases being first opened in 2013 or earlier. ©6¢h888 cases, 140 are pending determination to be
upheld in court or for collection, and 30 remainapmpeal.

In addition to this workload, the IRCs also providensultative services to DLC Is on active
investigations; conduct research on recent legisiab determine the impact on the retaliation sase
update RCI's legal manual and publications; addsgexific requests from the labor commissioner
regarding retaliation law; and enforce judgmentshay are issued by the court. Currently, theee ar
three IRCpositions to handle this workload, however, thi;ygifficient and there is now a backlog of
80 determination cases that have yet to even ée ifil court.

The DIR notes that the additional resources wilphedose an additional 650 cases; howethar
backlog will not be fully eliminated. There has bea consistent accrual of about 400-500 new
unassigned cases each year, and with these newrecesp Department of Finance argues that RCI
should be able reduce the number of new unassicpmss.

Staff Recommendation:Approve as budgeted.

Vote:
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Issue 2: Private Attorneys General Act

Summary. The Labor and Workforce Development Agency and Bepartment of Industrial
Relations (DIR) request 10.0 positions and $1.8ionilin resources from the Labor and Workforce
Development Fund (LWDF) for the 2016-17 fiscal yeand $1.5 million ongoing to increase the
number of staff to review notices and oversee tiat Attorneys General Act (PAGA)

The Governor also proposes trailer bill languagentadify PAGA, including requiring additional
information on PAGA proceedings and providing DIRe tauthority to create employer amnesty
programs.

Background.

When an employer does not pay wages as requiréibfsuch overtime), statute allows employees to
recover these wages, either through an adminigratioceeding with the state’s Labor and Workforce
Development Agency (LWDA) or through private legation in Superior Court. In addition to wages
that may be recovered, statute also specifies penlalties may be imposed on employers who violate
Labor Code provisions. These civil penalties aterided to act as a deterrent against violations. Th
LWDA and the related state agencies that it overseeluding DIR, the Division of Labor Standards
Enforcement (DLSE) and Division of Occupational &gfand Health (DOSH) within DIR, are
responsible for enforcing the Labor Code and atkaized to impose civil penalties.

Employees may seek to recover wages improperlyheiththrough private legal action against the
employer, and for those who do so, the PAGA—enabte@hapter 906 of 2003 (SB 796, Dunn) and
Chapter 221 of 2004 (SB 1809, Dunn)—grants emplyee right to additionally seek civil penalties
from employers. Prior to PAGA, penalties could obé/pursued by LWDA and related state agencies.
The general intent of PAGA is to allow employeegtwsue civil penalties through the legal system
when LWDA and related state agencies do not hager¢sources to do so. While civil penalties
collected by LWDA are generally deposited in thetestGeneral Fund, any penalties collected under
PAGA are split between the employee, who receivepetcent, and LWDA, which receives the
remaining 75 percent. The LWDA’s portion of PAGAnadties is deposited into the Labor and
Workforce Development Fund (LWDF), which is used émforcement of labor laws and to educate
employers and employees about their rights andresbilities under the Labor Code.

PAGA Process.An individual who wishes to pursue civil penaltegainst an employer must provide
a written notice to both the employer and LWDA bé talleged violations and his or her intent to
pursue civil penalties under PAGA. This noticehg first step in a PAGA claim. This notification
requirement is intended to allow LWDA to step irdanvestigate claims that it views as preferable to
handle administratively rather than through the RASocess, such as when the claim overlaps with
other matters already under investigation by LWD/DA notes that since 2014, only one position
performs a high-level review of PAGA notices antedaines which claims to investigate. As a result,
less than half of PAGA notices were reviewed, ass$ lthan one percent of PAGA notices have been
reviewed or investigated since PAGA was implemented

In most cases, LWDA has 30 days to determine whethavestigate and, if it does investigate, 120
additional days to complete the investigation aetkianine whether to issue a citation. If LWDA does
not investigate, or does investigate but does ssid a citation, or when an investigation is not
completed, or not completed on time, the PAGA clanautomatically authorized to proceed. For
certain violations that are considered less ser{tusexample, failing to correctly display the &g
name and address of the employer on an itemizee st@ement), employers are provided 33 days to
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prevent a PAGA claim from proceeding by correctihg alleged violations. The number of PAGA
notices received by LWDA over the past few yeadisplayed below.

PAGA Notices Filed With LWDA

2010 4,430
2011 5,064
2012 6,047
2013 7,626
2014 6,307

When a PAGA notice is investigated, LWDA reportatth has difficulty completing the investigation
within the timeframes outlined in PAGA.

Once the PAGA claim proceeds, LWDA typically re@swno further information beyond payment of
the portion of any civil penalties that is due he L WDF. Civil penalties can be assessed through th
PAGA process in two ways. When the court finds thatallegations in the PAGA claim have merit,
they have the authority to impose civil penaltiddernatively, the parties to the claim may setild

of court and include civil penalties as part oflsacsettlement. However, not all settlements inelud
civil penalties. In fact, LWDA reports that in 2015 it received just under 600 payments for PAGA
claims that resulted in civil penalties. This numiz low relative to the amount of PAGA notices
LWDA receives each year (roughly 10 percent of gestireceived in 2014), implying that the final
disposition of a large portion of PAGA claims, alkely many settlements, do not involve civil
penalties. When cases that involve a PAGA clairtiesetit of court and civil penalties are included a
part of the settlement, PAGA requires court revawl approval of the settlement.

Reports of Undesirable Outcomes from PAGA Litigatim. The LWDA highlights concerns from
stakeholders that the outcomes of PAGA litigaticslymot always be in the best interest of the state,
as a whole. Specifically, the concern has beeredaiat some employers are incurring substantial
legal costs to defend against PAGA claims thagallehat might be viewed as relatively minor labor
law violations. On the other hand, the departmésd elaims that PAGA settlements may not achieve
the same level of wage recovery and civil penaligsnight be the case were LWDA to investigate.
Parties to PAGA claims currently are not requireahotify LWDA on the outcomes of PAGA claims
after the agency declines to investigate or issagasion (other than to forward any penalties tlue
the LWDF), as a result, the department states dbatplete information on the final disposition of
PAGA claims is not available. This lack of infornmat makes it difficult to evaluate whether, and how
often, these potential undesirable outcomes arerong.
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Governor's Proposal. The Governor's proposal would provide $1.6 million 2016-17, and
$1.5 million ongoing, from the LWDF to support teew positions—one at LWDA and nine at DIR.

Classification Agency Number of Positions
Assistant General Counsel LWDA

Attorney IV DIR 3
Deputy Labor Commissioner IlI DIR 1
Investigator DIR 1
Legal Analyst DIR 1
Auditor | DIR 2
Office Technician DIR 1

Total

10

PAGA = Private Attorneys General Act; LWDA = Labamd Workforce Development
Agency; and DIR = Department of Industrial Relasion

The Administration estimates that the proposedtjpos would review about 900 additional PAGA
notices (a more in-depth review than current resesiallow) and investigate an additional 45 claims
each year. The proposed positions would also redpeas some increased workload related to various

proposed changes to the PAGA process describedbelo

The Governor proposes trailer bill language thatesaseveral changes to the PAGA process,

described below.

* Require Additional Information to the LWDA. The proposal would (1) require that initial
PAGA notices filed with LWDA have more detail th&currently required about the legal
contentions and authorities supporting each allegeldtion, (2) require that DIR receive a
copy of the complaint when the legal action isiatéd, (3) require that DIR be notified of the
terms of PAGA settlements, and (4) require all PA@®Rted notices to LWDA or related state

agencies be submitted through a new online system.

* Require a Filing Fee for PAGA NoticesThe proposal would require that employees wishing
to pursue a PAGA claim pay a fee of $75 (or $15Mé PAGA claim is seeking penalties on
behalf of ten or more employees) when filing th#iah PAGA notice with LWDA, except
when the alleged violation relates to workplaceeabr health. These fees would be deposited

into the LWDF and used to offset some of the cbsh® proposed new positions.

 Require That PAGA Notices Involving Multiple Employees Be Verified.The proposal
would require that PAGA notices that are seekinggftees on behalf of ten or more employees
be verified, meaning that the employee filing tlodice must attest that the information in the

notice is true.
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» Clarify That Employers May Request LWDA Investigation. The proposal would amend
PAGA to clarify that employers who receive a PAG#tioe have the ability to request an
investigation by LWDA or related state agencies.plyers would be required to pay a $50
fee to file such a request.

» Extend Investigation Time Lines.The proposal would extend the time allotted for D#A/to
consider whether to investigate the violations iPGA notice from 30 to 60 days and extend
the time to investigate and issue a citation fr&@@ b 180 days.

* Require Court Approval of All PAGA Settlements. Currently, courts are generally required
to review and approve only PAGA settlements thatuide civil penalties or that relate to
violations of health and safety requirements. Trogpsal would require that all settlements be
submitted to the court for review and approval.

» Allow LWDA to Object to Proposed PAGA SettlementsCurrently, in addition to being
reviewed by the court, PAGA requires that settleimeslated to health and safety requirements
are also submitted to DOSH for comment and thattsagive appropriate weight to DOSH
comments when considering approval of the settlém&he proposal would extend this
requirement to all PAGA settlements by allowing thector of DIR to object to any proposed
settlement prior to the court’s consideration & fettlement.

Amnesty Program. In some instances where a widespread industrytipealsas been found to be in
violation of labor law, the Legislature has enad&tdporary amnesty or safe harbor programs to allow
affected employers to receive relief from potefiaubstantial penalties in exchange for quickly
compensating employees for past violations. Thee@aw’s proposal would give DIR the authority to
create temporary amnesty programs when certainitt@msl exist, including:

1. A court decision or other legal development invalés a common industry practice that a
substantial portion of the industry believed, imddaith, to be legal;

2. A decision or legal development affects at leaspDQ0 employees and is likely to lead to
PAGA claims against at least five employers;

3. An amnesty program is likely to provide more ret@employees than private legal action.

The process of creating a temporary amnesty progvauoid begin after a petition from an interested
party (such as an employer) is filed with DIR amdagportunity is given to other interested parties,
including employees, employers, and worker or itigusdvocacy groups, to comment on the petition.
Amnesty programs created under the proposed nelowtyt would be limited to 18 months and
would require that an employer fully compensate leyges for any back wages due.

Legislative Analyst’'s Office Comments and Recommerations.

» Approve Requested Funding and Positiondlo enable LWDA to more effectively fulfill its
role of reviewing and, in some cases, investigaBPAgsA claims, the LAO recommends the
Legislature approve funding for the ten positioeguested in the Governor’s proposal. If the
Legislature does not approve the Administrationgppsed fee on PAGA filings, the LWDF
has a sufficient balance to pay the full cost efsthpositions for the next several years, but the
ability of the fund to support the positions oviee tonger term is unclear because it depends on
potential growth or decline in PAGA penalty paynserfpayments appear to have been

Senate Committee on Budget and Fiscal Review 31



Subcommittee No. 5 April 21, 2016

increasing in recent years). Should the Legislaaperove the requested positions but reject
the proposed fee, it will be important to monitiee tondition of the LWDF and consider future
adjustments to the expenditures of the fund oripbsglentify an additional funding source,
such as a potential fee on PAGA filings as propdsethe Governor, as necessary.

* Amend PAGA to Require That Additional Information Be Provided to LWDA. The
Administration has raised concerns about possitative outcomes from PAGA litigation for
both employers and employees, but because commigbemformation about the final
disposition of PAGA claims is not available to th&/DA, it is difficult to assess how
seriousness or prevalence these issues. The LAGmMmends adopting the Governor’'s
proposal to require more detail in initial PAGA ioes, require that LWDA receive copies of
PAGA complaints and any settlement agreementsreoure that notices to LWDA related to
PAGA claims be submitted through an online system.

* Reject Remaining Proposed PAGA Amendments Without Rjudice in Favor of Separate
Legislative Deliberation on PAGA Priorities. Specifically, the LAO recommends rejecting
without prejudice (1) the proposed filing fee, (@rification of PAGA notices involving more
than ten employees, (3) clarifying that employeraynrequest an LWDA investigation
following a PAGA notice, (4) extending investigatitime-lines, (5) requiring court approval
of all PAGA settlements, and (6) allowing LWDA tdject to proposed PAGA settlements.
LAO states that these proposals should be revietwesligh the legislative policy process,
which allows for greater input from affected stabielers to identify potential benefits and
drawbacks, and allows for consideration of potémnéporting requirements that would draw on
the better information LWDA receives on the finat@omes of PAGA litigation.

* Reject Proposed Language Allowing DIR to Create AdHoc Temporary Amnesty
Programs. LAO recommends rejecting proposed language totdd#r the authority to create
temporary amnesty programs on an ad hoc basisavior fof reviewing proposals for such
programs on a case-by-case basis through the rdgglalative policy process. This approach
may slow the creation of future amnesty progranetive to what might be possible under the
Governor’s proposal, but would preserve the Legiségs important role in determining when
to relieve significant groups of employers from giies associated with violating labor law.

Staff Comments.

The Governor’s trailer bill language proposes fundatal policy changes to PAGA, such lasw long
employees should wait for LWDA to conduct an inigation before the claim may proceed, and
whether LWDA should be able to influence the outeash a PAGA claim once it has decided not to
investigate or issue a citation. The significanaredies may be more appropriately considered in the
legislative policy committee process rather thandtate budget process.

Most significantly, the Governor’s proposal grabtBR the authority to create an ad hoc temporary
amnesty program. Giving DIR the authority to credi¢ure amnesty programs, under certain
conditions but without specific legislative autlmaiion in each case, would likely expedite the
creation of such programs. However, LAO believed the Legislature has an important role to play in
considering when employers should be granted réfeh penalties imposed for violating labor law,

and under what terms this relief should be grantéd and staff is concerned that giving DIR the

authority to establish amnesty programs on an adblasis would undermine the Legislature’s role in
this area, and believe that this concern outwetbbspotential benefit of establishing future amyest

programs more rapidly.
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Staff Recommendation Reject the pieces of the Administration's propos®iler bill related to
PAGA that seek to: (1) clarify that employers mayuest an investigation following the receipt of a
PAGA claim, (2) require verification of PAGA notenvolving more than ten employees, and (3)
grant authority to DIR to create ad hoc employenasty programs under specified conditions.

Hold the balance of the proposal open pendingioimg dialogue between interested stakeholders
and the Administration, with a request that thecenfimittee be advised of the status of the proposal
prior to the May Revision.

Vote:
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Issue 3: Revenue and Expenditure Alignment for Vanus Special Funds

Summary. The Governor's budget proposes to align experaliwthority and special fund revenue
from various fees and permits to the appropriabgam; increase resources for labor law enforcement
in the car wash program to help bring its speaialds into balance; delete decades-old statutory cap
on certain fees to allow for proper cost recovenyyd clean up and standardize language for various
fees and permits. This proposal includes statutbgnges to various sections of the Labor Code for
the Division of Occupational Safety & Health (DOSHhd the Division of Labor Standards
Enforcement (DLSE).

Approximately $1.6 million in regulatory licenseadapermits are deposited into the General Fund
each year as a result of the DIR's regulatory aies/ even though the General Fund no longer
provides any support to the department. These rewdations, if approved, will redirect these
monies into DIR special funds, providing a commeatioffset to employers by reducing the annual
employer assessment. This proposal will not affinet department's fine and penalty revenue,
approximately $25 million annually, which will cantie to be deposited into the General Fund.

Included in this proposal is the elimination of ee\positions related to the Child Performer Sesvice
Permit program; with one of these positions beedjrected to the Asbestos and Carcinogen Unit and
another four positions being redirected to labar éaforcement in the car wash industry.

* Redirect regulatory fees from the General Fund ffseb employer assessments. The DIR
formerly received significant support from the Gehd-und, and various regulatory fees were
deposited into the General Fund to offset GeneuwaldFcosts. Since 2014-15, DIR has not
received any General Fund support and is now fsligported by assessments paid by all
employers. In several instances, the proposal waattirect regulatory fees (about $1.6
million) back to DIR to offset the amount of revesuneeded from the employer assessment.

* Remove statutory caps on regulatory fees. In samses; current law places caps on the fees
that DIR may charge for various regulatory actestiThe proposal would remove these caps to
give DIR the flexibility to set fees that cover tbests of regulatory activities. This is intended
to avoid the need, now or in the future, for addiéil funding from the employer assessment to
cover the costs of regulatory activities that asefolly covered by capped fees.

» Clarify that regulatory fees may be set to covatirgct costs. In some cases, current law
specifies that fees may be set to cover only thectlicosts of inspections and approval
processes. Previously, indirect overhead costsexkla these activities would have been borne
by the General Fund. Since the General Fund noelosgpports DIR operations, overhead
costs must either be supported by the regulatay ¢ by the broad employer assessment. The
proposal clarifies that regulatory fees may beteetover a reasonable percentage of overhead
that may be attributable to the regulatory activiifsetting the revenues that need to be raised
through the general employer assessment.

* Abolish certain funds with limited purposes and Bnagpropriations. In some cases, DIR
administers funds with narrow purposes and relptiwnall appropriations. The proposal
would abolish some of these funds and redirectrégenues to larger, general purpose funds
that would pay for program operations going forward

Senate Committee on Budget and Fiscal Review 34



Subcommittee No. 5

The table below, compiled by the LAO, summarizesrtiajor issues identified and solutions proposed
by DIR, along with the amount of General Fund dsligat would be redirected to offset the employer

assessment.
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Program/Activity

Issues Identified by DIR

SolutionsProposed
by DIR

General Fund
Revenue
Redirected to
Offset

Licenses

Chapter 3 of Part 6 of
Division 2 of the Labor Codg¢
(beginning with Section
1682) requires that farm
labor contractors to be
licensed by DLSEr. A
portion of licensing fees are
deposited into the
Farmworker Remedial
Account, which is used to
compensate individuals for
certain damages caused by
farm labor contractors, a
portion is dedicated to

labor contractor
requirements, and a portion
is deposited in the General
Fund.

funding enforcement of farm

in the General Fund, even
though the General Fund no
> longer supports DLSE’s
activities.

Code to redirect the
portion of farm labor
contractor licensing
fees currently
deposited in the
General Fund to the
LECF to support
enforcement of farm
labor contractor
requirements.

Employer
Assessment

Temporary Entertainment | The amount of fees deposited | Amend the Labor None

Work Permits into the EWPF and level of Code to deposit permit

administrative expenditures wasfees in the LECF to

Chapter 557 of 2011 (AB | small are viewed as insufficient| support the

1401, Committee on Arts, | to justify maintaining a separate administration of

Entertainment, Sports, fund. temporary

Tourism, and Internet entertainment work

Media) newly required Since the 2014-15 budget, permits.

temporary permits for administrative expenses of the

minors under age 16 to be | program have been funded fromAbolish the EWPF

employed in the the Labor Enforcement and and transfer resources

entertainment industry. Compliance Fund (LECF). to the LECF.

Chapter 557 also created the

Entertainment Work Permit

Fund (EWPF) to receive

permitting fees and to pay

for the administration of the

program by the Division of

Labor Standards

Enforcement (DLSE).

Farm Labor Contractor A portion of fees are deposited| Amend the Labor $670,000
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Program/Activity

Issues Identified by DIR

SolutionsProposed
by DIR

General Fund
Revenue
Redirected to
Offset

Employer
Assessment

Talent Agency Licensing Talent agency licensing fees areAmend the Labor $174,000
Fee deposited in the General Fund,| Code to redirect talent
Chapter 4 of Part 6 of even though General Fund no | agency licensing fees
Division 2 of the Labor Code longer supports DLSE’s currently deposited in
(beginning with Section activities. the General Fund to
1700) requires that talent the LECF to support
agencies be licensed. the administration of

licensing activities.
Child Performer Services | Seven positions are not needed Reallocate one None
Permit to administer the CPSP programposition to the
Chapter 634 of 2012 (AB | The amount of fees deposited | Asbestos and
1660, Campos) requires into the CPSP Fund and level gfCarcinogen Unit and
individuals that represent | administrative expenditures wagsfour positions to
artists who are minors to small are viewed as insufficient enforcement in the car
obtain a child performer to justify maintaining a separatewash industry.
services permit (CPSP) fromfund.
DLSE. Chapter 634 also Amend the Labor
established the CPSP Fund Code to deposit CPSH
to receive permit fees and fees in the LECF to
pay for the costs of support the
administering the program. administration of the
The DLSE currently has nine CPSP program.
positions associated with the
CPSP program. Abolish the CPSP

Fund and transfer

resources to the LECE.
Car Wash Worker Fund The CWWF has a large surplus. Provide four positions| None
Chapter 2 of Part 8.5 of Field enforcement in the car (reallocated from the
Division 2 of the Labor Code wash industry is inadequate. | CPSP program) for
(beginning with Sections increased field
2054) requires that all Field enforcement is currently | enforcement in the caf
employers that operate car | funded from the LECF. wash industry, funded
washes to annually register from the CWWEF.
with DLSE and pay fees. The administration does not haye
Current law sets the fee and the ability to increase or Amend the Labor
provides that the fee may bé decrease the amount of fees pai€ode to allow DLSE
adjusted to reflect inflation. | by car wash employers. to set the registration
A portion of registration fees fee at levels necessary

are deposited in the Car
Wash Worker Restitution
fund to compensate car was
workers for unpaid wages.

5h

The remainder of the fees are

deposited in the Car Wash
Worker Fund (CWWF) and

are used to pay for

to support direct and
indirect costs of
administering car
wash requirements.
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Program/Activity

Issues Identified by DIR

SolutionsProposed
by DIR

General Fund
Revenue
Redirected to
Offset

Employer
Assessment
administering the
registration process and
enforcing labor law
requirements in the car wash
industry.
Industrial Home Work Industrial homework licensing | Amend the Labor $1,000
License and Permit Fees | and permit fees are currently | Code to redirect
Part 10 of Division 2 of the | deposited in the General Fund,| industrial homework
Labor Code (beginning with| even though the General Fund | license and permit fees
Section 2650) provides that| does not support DLSE'’s currently deposited in
an individuals may not activities. the General Fund to
employ industrial the LECF to support
homeworkers without the administration of
obtaining a license, or be licensing and
employed as an industrial permitting activities.
homeworker without
obtaining a permit, from
DLSE and paying a fee.
Construction and Demolition Permitting and registration fees Amend the Labor $492,000

Work Permits and
Reqistrations
Chapter 6 of Part 1 of
Division 5 of the Labor Codg
(beginning with Section
6500) requires that permits
be obtained from the
Division of Occupational
Safety and Health (DOSH)
prior to the initiation of
specified projects and
operations, including the
construction of certain
trenches, buildings,
demolitions, or use diesel
engines in mines and
tunnels. Chapter 6 also
requires contractors that
work with asbestos to
register with the state.
Contractors pay fees to
obtain permits and
registrations under Chapter
6.

are current deposited into the
General Fund, even though the
General Fund does not support
> DOSH'’s activities.

Code to redirect
construction and
demolition work
permits and
registrations currently
deposited in the
General Fund to the
Occupational Safety
and Health (OSH)
Fund.
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Program/Activity

Issues Identified by DIR

SolutionsProposed
by DIR

General Fund
Revenue
Redirected to
Offset
Employer
Assessment

Elevator Permits and
Inspector Certifications
Chapter 2 of Part 3 of
Division 5 of the Labor Cod¢
(beginning with Section
7300) requires that certain
conveyances, including
elevators, escalators, and
other platform lifts, pay a fe
and obtain a permit from
DOSH prior to operation.
Chapter 2 also requires
conveyance inspectors pay
fee and obtain a certificatior
from DOSH.

Current law allows permitting
and certification fees cover only
the cost of actual inspections a
b certifications, not indirect
administrative costs. However,
the General Fund no longer
supports DOSH's indirect
administrative costs, such that
2indirect costs are borne by
employers at large.

Current law prohibits DOSH
afrom charging a fee for the
1 inspection of a conveyance thal
was inspected by an authorizec
inspector not employed by
DOSH. However, current law
does not specify that that DOS}
may charge a fee to process ar]
issue the required permit.

Amend the Labor cod
to clarify that
ngermitting and
certification fees may
include a reasonable
percentage of indirect
administrative costs,
in addition to the
actual direct costs of
permitting and
certification activities.

Amend the Labor

I Code to clarify that
DOSH may charge a
fee to process and
issue operating
Hpermits when
dnspections are
performed by
authorized inspectors
not employed by
DOSH.

e None

Aerial Passenger Tramways
Chapter 4 of Part 3 of
Division 5 of the Labor Codg¢
(beginning with Section
7340) requires that passeng
tramways must pay a fee ar
obtain a permit from DOSH
prior to operation.

5 The term “aerial” is dated and
does not apply to most tramway
2in operation today.

eince 2007, tramway permitting
1dees have been currently
deposited into the Elevator
Safety Account (which also
receives permitting fees for
elevators and portable
amusement rides). DOSH woul
prefer to deposit only elevator-
related fees into the Elevator
Safety Account.

Current law allows permitting
and certification fees cover only
the cost of actual inspections a
certifications, not indirect
administrative costs. However,
the General Fund no longer
supports DOSH'’s indirect
administrative costs, such that

Amend the Labor
<Code to delete the
word “aerial.”

Amend the Labor
Code to redirect
revenues and liabilitie
related to tramways
from the Elevator
Safety Account to the
dOSH Fund.

Amend the Labor cod
to clarify that
permitting and
certification fees may
include a reasonable
ngercentage of indirect
administrative costs,
in addition to the
actual direct costs of
permitting and
certification activities.

None

Uy

D

indirect costs are borne by
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Program/Activity

Issues Identified by DIR

SolutionsProposed
by DIR

General Fund
Revenue
Redirected to
Offset

Certifications of Inspectors,
Permits, Inspections, and
Related

Chapter 4 of Part 6 of
Division 4 of the Labor Cod¢
(beginning with Section
7720) allows DOSH to
collect fees for the
inspection of pressure
vessels and for other
consultations, surveys and

fees for inspections and
permitting, the language in
Chapter 4 is permissive.

Current law allows DOSH to
> charge a fee to process permits
for pressure vessels. However,
current law places a $15 cap of
the fee that limit's DOSH’s

ability to recover its full costs.

Unlike other statutes that allow

audits related to pressure

1$15 cap on permitting

Code to require DOSH
to collect fees for
inspections and
permitting.

Amend the Labor
Code to remove the

fees.

Amend the Labor
Code to specifically

fees to be charged for processi

ngermit DOSH to

Employer
Assessment
employers at large. Amend the Labor
Code to remove the
Current law allows DOSH to cap on fees to process
charge a fee to process permit| permits for tramways
applications when the tramway| inspected by an
is inspected by an inspector not inspector not
employed by DOSH. However,| employed by DOSH.
current law places a $10 cap on
the fee that limit's DOSH’s
ability to recover its full costs.
Tower Crane Permit and Current law allows permitting | Amend the Labor code $265,000
Inspector Certification Fees| and certification fees cover only to clarify that
the cost of actual inspection, | permitting and
Chapter 5 of Part 3 of permitting, and licensing licensing fees may
Division 5 of the Labor Codg activities, not indirect include a reasonable
(beginning with Section administrative costs. However, | percentage of indirect
7370) requires that the General Fund no longer administrative costs,
employers obtain a permit in supports DOSH's indirect in addition to the
order to operate tower crangsdministrative costs, such that | actual direct costs of
and requires DOSH to indirect costs are borne by inspection, permitting,
charge a fee to cover the cqsemployers at large. and licensing
of issuing permits and activities.
performing inspections as | Crane permitting fees and
part of the permitting licensure fees for certificating | Amend the Labor
process. agencies are currently depositgdCode to redirect
in the General Fund, even permitting and
Additionally, Chapter 5 though the General Fund does| licensing fees
requires that certain cranes| not support DLSE’s activities. | currently deposited in
be certified by licensed the General Fund to
certification agencies. the Occupational
Safety and Health
(OSH) Fund.
Pressure Vessel Unlike other statutes that requireAmend the Labor None
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Program/Activity

Issues Identified by DIR

SolutionsProposed
by DIR

General Fund
Revenue
Redirected to
Offset
Employer
Assessment

vessel permitting.

permits in cases when the

inspection is made by a certifie
inspector not employed by
DOSH, the language in Chapte
4 is inconsistent and prohibits
the collection of any when the
inspection is conducted by an
inspector not employed by
DOSH (even though DOSH stil
has to process the permit).

Current law does not specifical
state that fees may be set to
cover both the direct and indire
overhead costs of activities
related to pressure vessels.
However, the General Fund no
longer supports DOSH’s indireq
administrative costs, such that
the current language could be
interpreted to mean that indirec
costs are borne by employers 4
large.

da permit for pressure
vessels when the

rinspection is
performed by a
certified inspector not
employed by DOSH.

Amend the Labor
Code to clarify that
fees may set to cover
yboth direct and
indirect costs of
cedministering Part 6.

—*

—

charge a fee to process

Portable Amusement Ride

Inspections

Part 8 of Division 5 of the
Labor Code (beginning with

Section 7900) requires

portable amusement rides t
be inspected and receive a
permit to operate, and allow

DOSH to collect fees for
such inspections.

Unlike other statutes that requif
fees for inspections and
permitting, the language in Part
8 is permissive.

D Current law allows fees to cove
only the cost of actual

sinspection, not indirect
administrative costs. However,
the General Fund no longer
supports DOSH's indirect
administrative costs, such that
indirect costs are borne by
employers at large. In the case
California Portable Ride
Operators, LLC v. Division of
Occupational Safety and Healtl
the court found that DOSH cou
not levy a fee to cover indirect
costs based on current law.

Current law allows DOSH to
charge a fee to process permitg
for amusement rides when

eAmend the Labor
Code to require DOSH
to collect fees for
inspection and
permitting activities.

r
Amend the Labor
Code to clarify that
fees may be set to
cover both direct and
indirect costs, and
provide authority for
emergency regulation
db adjust fees.

Amend the Labor
1,Code to remove the
d$10 cap on fees to
process a permit whel
the inspection was
performed by a
certified inspector not
employed by DOSH.

None

Uy

=}

Senate Committee on Budget and Fiscal Review

40



Subcommittee No. 5

April 21, 2016

Program/Activity

Issues Identified by DIR

SolutionsProposed
by DIR

General Fund
Revenue
Redirected to
Offset
Employer
Assessment

inspections are performed by a
certified inspector not employed
by DOSH. However, current lay
places a $10 cap on the fee thg
may limit DOSH’s ability to
recover its full costs.

Current law deposits portable
amusement ride fees into the
Elevator Safety Account. DOSH
would prefer for these revenues
to be deposited into the OSH
Fund.

Current law requires DOSH to
prepare an annual report
summarizing all inspections of
amusement rides and accident
and submit this report to the
Division of Fairs and
Expositions in the Department
Food and Agriculture. While the
report may have value in
general, the Department of Fog
and Agriculture does not need
the report.

Amend the Labor

1 Code to redirect

vV portable amusement

tride fees from the
Elevator Safety
Account to the OSH
fund.

Amend the Labor

1 Code to require the

5 annual report on
amusement rides to b
posted to the DIR
website instead of
submitting to the
Department of Food
and Agriculture.

1)

Permanent Amusement Rid

Safety Inspection Program

Part 8.1 of Division 5 of the

Labor Code requires

permanent amusement ride
to be inspected and certifiec
and allows DOSH to collect

fees to cover the cost of

administering the inspection
and certification process.

eUnlike other statutes that requif
fees for inspections and
permitting, the language in Part
8.1 is permissive.

S

| Current law allows fees to cove
only the cost of actual
inspection, not indirect
administrative costs. However,
the General Fund no longer
supports DOSH's indirect
administrative costs, such that
indirect costs are borne by
employers at large.

Current law deposits portable
amusement ride fees into the
Elevator Safety Account. DOSH
would prefer for these revenues
to be deposited into the OSH
Fund.

eAmend the Labor
Code to require DOSH
to collect fees for the
inspection and
certification of

r permanent amusemet|
rides.

Amend the Labor
Code to clarify that
fees may be set to
cover both direct and
indirect costs of
inspection and
certification activities.

Amend the Labor

1 Code to redirect

5 permanent amusemel|
ride fees from the
Elevator Safety

None

it

it

Account to the OSH
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Program/Activity

Issues Identified by DIR

SolutionsProposed
by DIR

General Fund
Revenue
Redirected to
Offset
Employer
Assessment

Part 8 requires that portable
amusement ride owners that fa
to pay required fees must also
pay a penalty. Part 8.1 does no
place a similar requirement on
owners of permanent amusems
rides.

fund.
I
Amend the Labor

t Code to require the
same penalty for
monpayment of
permanent amusemer
ride fees as is require
for portable
amusement ride fees.

it

=

Tunnels and Mines Blasterg

Licenses and Certification of blasters licenses and gas

Gas Testers and Safety
Representatives

Chapter 3 of Part 9 of
Division 5 of the Labor Codi
(beginning with Section
7990) requires that

individuals must be licensec
in order to work as a blaster
(use explosives) in a mine @
tunnel and sets a fee for
obtaining such a license.

Chapter 3 also requires that
individuals must be certified
before working as a gas
tester or safety representati
in a mine or tunnel, and set
a fee for obtaining such a
certification.

' Current law caps the fee for

testers/safety representative
certifications at $15, limiting
DOSH's ability to cover costs.

> Current law does not specify th
fees may be set to cover both
direct and indirect costs of
administering the licensing and
certification process. However,
rthe General Fund does not
support DOSH activities,
meaning that the costs of these
activities are born by employers
at large.

Fees from license and
veertification applications are

5 deposited into the General Fun
However, the General Fund no
longer supports DOSH
operations.

Amend the Labor
Code to remove the
cap on fees for blaste
licenses and gas
testers/safety
representatives
atertifications.

Amend the Labor
Code to clarify that
fees may be set to
cover both direct and
indirect costs of
administering the

5 licensing and

Amend the Labor
Code to redirect fee
drevenues that had beg
deposited into the
General Fund to the
OSH fund.

certification processes.

$5,000

2N

Certification of Asbestos
Consultants and Training

Programs

Chapter 3 of Part 10 of
Division 5 of the Labor Codg
(beginning with Section
9020) provides for DOSH tq
certify asbestos consultants
and allows DOSH to charge
a fee for the certification
process. These fees are
deposited into the Asbestos

Unlike other statutes that requif
fees for certifications and
approvals, the language in
Chapter 3 is permissive.

> Current law does not specifical
state that fees may be set to
cover both the direct and indire
overhead costs of activities
asbestos consultant certificatio
and training approval. However
the General Fund no longer
supports DOSH'’s indirect

Consultant Certification

eAmend the Labor
Code to require DOSH
to collect fees for
asbestos consultant
certification and

ytraining approval.

ciAmend the Labor
Code to clarify that

nfees may be set to

, cover both the direct
and indirect costs of
certification and

administrative costs, such that

approval activities.
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Program/Activity

Issues Identified by DIR

SolutionsProposed
by DIR

General Fund
Revenue
Redirected to
Offset

Employer
Assessment
Account in the Asbestos the current language could be | Amend the Labor
Consultant Certification interpreted to mean that indirect Code to abolish the
Fund. costs are borne by employers atAsbestos Consultant
large. Certification Fund and
Chapter 3 also provides for both accounts within
DOSH to approve training | Both the Asbestos Consultant | it, redirect fees to the
entities to conduct task- Certification Account and the | OSH fund, and deposit
specific training programs | Asbestos Training Approval the balance of the fund
based on the state’s asbestpgccount have surplus balances. in the OSH fund.
health and safety standards Going forward,
and allows DOSH to chargg The asbestos consultant activities would be
a fee for the approval certification and asbestos paid for from the OSH
process. These fees are training approval processes are fund.
deposited into the Asbestos currently subsidized to a
Training Approval Account | significant extent by the OSH | Provide funding from
in the Asbestos Consultant | Fund. the OSH fund for 1.0
Certification Fund. staff services analyst
The asbestos consultant to increase DOSH'’s
certification and asbestos ability to meet
training approval processes are timelines.
understaffed, resulting in
backlogs.
Total $1,607,000

Staff Comments.The subcommittee received a letter from the WasBarwash Association (CWA)
that expresses support for the four new positi@isgosought for carwash enforcement as part of this
proposal, but CWA objects to the proposal to alltve labor commissioner the authority to
periodically adjust the annual registration feest thould help to fund these four positions, andiasy
that Car Wash Worker Fund maintains a balancedhatsupport these positions for the foreseeable
future.

Staff Recommendation.Staff recommends that the Car Wash Worker Fundpoment of this issue
be held open and that the balance of the BCP bmegah, with the trailer bill proposal adopted as
placeholder to allow for technical adjustments thaly be necessary as part of the trailer bill pgsce

Vote:
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Issue 4: Mining and Tunneling Safety Inspectors |

Governor's Budget Proposal.DIR requests two positions and $563,000 for 20Z6ftd $548,000
ongoing, from the Occupational Safety & Health (Q3thd for the Division of Occupational Safety
and Health (DOSH) to provide resources to begioldse the gap between current inspections levels
and current statutory requirements for inspectia@if@nia tunnels and mines. Included in the aufst
this proposal is $155,000 for overtime expendituwgsch will effectively add one additional positio

for the equivalent of three additional inspectors.

DOSH also plans to fund a study to examine theistgt requirements of the Tom Carrell Memorial

Tunnel and Mine Safety Act of 1972, in conjunctiaith advancements in technology, state and
federal standards and regulations, and any otloeistny factors to determine what changes, if any, t

current statutory and/or regulatory requirementghtibe advisable.

Background. The Mining and Tunneling Unit’s responsibilitiecinde:

1. Conducting pre-job safety conferences prior toiaitial tunneling or underground mining
operation;

2. Performing mandated periodic inspections of tunnat¥er construction, underground mines,
surface mines, quarries and enforces compliande Tilile 8 as required,

3. Conducting accident, complaint and referral inspest of activities at mines and tunnels under
construction and enforces compliance with Titles8exqjuired;

4. Conducting certification exams for safety repreatwes and gas testers to work in tunnels and
mines;

5. Giving licensing exams for blasters to use explesiand provides oversight on all demolition
projects using explosives;

6. Issuing permits allowing the use of diesel engindsinnels and mines and enforces
compliance with the provisions of the permits.

Resource History

Program Budget 2010/11 2011/12 2012/13 2013/14 2014/15
é;:)h;r(ijzig:es 3,643 3,707 3,083 3,627 3,758
Actual Expenditures 3,16/7 3,369 2,883 3,132 3,572
Revenues

Authorized Positions 31.0 29.0 25.0 23.0 25.0
Filled Positions 24.4 24.4 20.8 20.6 21.5
Vacancies 6.6 4.6 4.2 2.4 3.5
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Workload History
Workload 2010/11| 2011/12 | 2012/13 2013/14 | 2014/15

Measure

Complaints &

Accidents 21 35 36 49 27
Tunnels - Total

Mandated

Inspections 435 478 391 394 454
Tunnels -

Inspections 103 93 46 79 118
Tunnels - No

Inspection 332 385 345 315 336
Mines - Total

Mandated

Inspections 509 502 503 491 513
Mines -

Inspections 353 336 226 194 313
Mines - No

Inspection 156 166 277 297 200
Tunnel Pre-Jobs 256 281 267 232 275
Examinations 421 449 415 375 320
Training (days) 396 352 220 264 352

Administrative
Duties’ (hours) 639 568 355 426 568

As indicated by the workload history table, theision currently lacks the resources to fulfill its
statutory mandate to conduct all required inspesti@f tunnels and mines each year. Those
requirements are:

1. Surface mines require one inspection per yeatr;

2. Underground mines require four inspections per;year

2 Training - Mandatory classroom, web-based and fielining for each inspector, averaging 36 days

3 Administrative Duties - Average 71 hours per irgpeper year, and include staff meetings, resjmntb phone inquiries, testing
and calibration of equipment, completion of timeets and travel expense claims, Acting Supervisbes, providing technical support
to the regulated community, reading Division’s Bpland Procedure Manual and its updates, delivesfiegches to public groups, etc.
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3. Tunnels under construction require Six inspectjpesyear;
a. Large tunnel projects (i.e., tunnels under consitvador 12 to 14 months) require six
mandated inspections;
b. Medium tunnel projects (i.e., tunnels under corwdiom for 4-6 months) require an
average of two mandated inspections; and
c. Small tunnel projects (i.e., tunnels under consimacfor less than 4 months) require, in
general, only one inspection.

Tunnel Inspections.DIR reports an average of 428 inspections of newéls has been required each
year for the past six years as a result of newdloonstruction. An average of 77 percent of these
mandated inspections (or 331 as reflected in thi&xlvad table) were not inspected in accordance with
statutory requirements. However, an onsite precfiference is conducted for every tunnel project.

Mine and Quarry Inspections.DIR reports an average of 505 inspections of marmesquarries were
required each year for the last six years. Anayerof 46 percent of these mandated inspections (or
231 as reflected in the workload table) were nepétted in accordance with statutory requirements.
The federal Mine Safety and Health Administratioonducted an additional 291 inspections of
California mines over the past year, in accordamitie federal regulations. However, federal standard
for mine inspections differ from California’s regtibry standards. Mandates in the Labor Code express
legislative intent to protect workers from the hasaof operations conducted in tunnels, mines, and
quarries, which are among the highest-risk worlgdat the state. Even without regard to the
expected construction of 20 major tunnels ovemire three years, additional resources are needed t
meet the state mandates designed to protect thakens.

Outcomes and Accountability. With the resources provided by this proposal thenij and
Tunneling Unit will be able to conduct an additibri24 mandated tunnel inspections and 87
mandated mine inspections.

In addition, the study mentioned in the summarytieec will provide the division with
recommendations regarding what steps, if any, cbaldaken to utilize a collaborative, coordinated,
and/or complementary approach with regard to fédegancy inspections of mines, and if additional
resources could be needed in the future.

Staff Recommendation Approve as budgeted.

Vote:
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Issue 5: Amusement Ride and Tramway Staffing Increses |

Governor's Budget. The Governor’s budget proposal requests two aatoeiafety engineer (ASE)
positions for permanent and temporary amusemest indpections and one senior safety engineer
(SSE) position to supervise, review engineeringnpland perform aerial passenger tramway
inspections.

The Governor also proposes trailer bill languageliminate redundant inspections, and allow DOSH

to more fully exercise its statutory authority tespect permanent amusement rides after receiving
notification of an injury accident and temporaryum®@ment rides (TAR) when a ride is disassembled,
moved, and reassembled.

After enactment of the proposed trailer bill langessubmitted with the Governor’'s budget change
proposal for “Revenue & Expenditure Alignment foaribus Special Funds” these positions will be
funded from the Occupational Safety and Health Fund

Background.

ART Unit staff are based in two offices (Sacrameantd Santa Ana) covering the entire state, with the
tramway inspectors based only in one office (Saerdn). For all new rides and tramways and for any
modifications (an average of 153 each year forpd five years) made to any of this equipment, an
ART inspector must review engineering and desigm®l operating specifications, and maintenance
requirements in order to properly inspect thesecdsy

The ART Unit investigates many complaints and agig. These activities are complex and time
consuming. Due to the small size of the ART Unite @r two significant accidents can significantly
decrease the ability of ART Unit staff to complatkof the mandated ride and tramway inspections.

Permanent Amusement Rides (PAR)Currently there are approximately 1,434 permamelgs in
California. Many permanent amusement rides are eergplicated and take significant amounts of
time to review and inspect. Due to insufficientffatg, the ART Unit is not able to complete all its$
required PAR inspections. Pre-announced qualifeddtg inspector (QSI) inspections are prioritized,
along with new ride and major modification inspens, because these types of inspections must be
completed in order for the amusement ride to opehagerate for the public. Consequently, ART Unit
staff is not able to complete all other requirgolety of inspections.

On average over each of the past five years, 48idetts were reported to the Division, of which
approximately 50 percent, warranted investigatiesanse the accidents were caused by problems
with the design, construction, maintenance, or ajo@n of the ride. At current staffing levels, ordg
average of 89 accidents inspections were conduedeth year, resulting in 64 percent significant
accidents (or 157) not being investigated.

With the additional resources in this proposal,department estimates that the ART Unit will besabl
to complete all its mandated annual ride inspestioapproximately 4,138, and will conduct
approximately 246 injury accident inspections atigua

Temporary Amusement Rides (TAR).Currently there are more than 950 temporary amasendes
in California. Operators of these rides must obtaipermit each year from the ART Unit as a
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condition of operation. On average over the past yiears, 922 permits were issued to temporary ride
operators each year. Each permit may require upréz (or more) site inspections, depending on the
condition of the ride. The ART Unit conducts an rage of 1,182 permit inspections each year for
temporary rides.

The ART Unit is authorized to inspect temporaryesdeach time a ride is disassembled and
reassembled. There are more than 27,000 instancesdes being disassembled, moved, and
reassembled during the year. However, at curreaifireg levels, the ART Unit does not have the
capacity to perform inspections each time a ricdigassembled, moved, and reassembled.

On average over each of the past five years, s nekere inspected a second time during the annual
permit cycle, which represents only 1.5 percerthefaverage number of 922 rides permitted annually
and only 0.05 percent of over 27,000 instancesdeflsrbeing disassembled, moved, and reassembled.
The department estimates that the proposed resowitleallow the ART Unit to conduct a second
inspection of approximately 277 portable rides aiyu

Aerial Passenger Tramways (TRAMS).Currently there are 344 aerial passenger tramways

California, many of them ski-lift type equipmentad ART Unit must inspect each tramway twice a
year and issue permits for operation valid for apohe year. In addition, for all new and altered
tramways, the ART Unit must review and approve plamd design information certified by an
engineer before the tramway may be put into opmnati

On average over the past five years, 691 inspexciidrexisting tramways were required each year.
Approximately 10 percent or 67 of these mandategentions were not conducted.

The department estimates that the additional ressuwill allow the ART Unit to complete all of its
mandated tramway inspections, approximately 69iumber.

Under the Governor’s proposal, the increased nurobenspections will be tracked and measured
using the DOSH ART Public Inspection Safety Infotima Management System (PISIMS).
Continuous monitoring, feedback, and communicatigh be maintained by the ART Unit regional
manager and supervising senior safety engineessigport and require improved performance based
on the increased staffing.

Previously, DOSH provided an annual report to tiadibn of Fairs and Expositions (Department of
Food and Agriculture) summarizing its inspectioasgident investigations, and temporary ride route
information. Subject to the approval of the prombsailer bill language (TBL) in DIR’'s Revenue &
Expenditure Alignment for Various Special Fundspmsal, DOSH would post this annual report on
its website.

Lastly, under the Governor’s proposal, the depantrmetes that ART Unit inspectors will not incur
overtime, the Tramway program will be managed Isupervising senior safety engineer who will
review engineering for both rides and tramways waltlconduct complex research needed for the
older equipment, and the ART regional manager prtivide the SSE assistance in producing future
regulatory packages that need to be updated, sheceTAR and TRAM regulations are old and
outdated in reference to the current industry steshsl

Staff Recommendation Approve as budgeted.

Vote:
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Issue 7: Process Safety Management for Non-RefineRacilities (Oversight Item) |

The Process Safety Management (PSM) Unit within Dingsion of Occupational Health (DOSH)
enforces process safety management proceduresofentially hazardous processes that exist in a
wide variety of industries, including oil refinesieThe PSM Unit was established after the 199%tire
the Tosco refinery in Martinez that killed four Wers. California is the only state to have a dddita
unit for this function to inspect 15 refineries ah@40 other facilities that use, process, or slange
guantities of toxic, flammable, or explosive cheatsc These non-refinery facilities include, but are
not limited to, ammonia refrigeration, water treatrhand waste water treatment, chemical plants, and
explosive manufacturers.

The 2014-15 budget approved $2.4 million from tH&HOFund, and 11 positions to expand the PSM
Unit to implement recommendations of the Governdriteragency Working Group on Refinery
Safety for the enforcement of workplace health saigty regulations in 15 refineries and over 1,800
other chemical facilities. These positions are &ththy a new fee on the refinery industry, which is
based on the amount of crude oil being processeddt refinery as a percentage of the state’s total

The 2014-15 budget also included budget bill lagguthat required the department to report on the
status of PSM effort, including the status of thepartment’s annual workload evaluation of the
staffing needed to meet the enforcement requiresnfat both refinery facilities and non-refinery
facilities that meet the threshold for Cal-OSHA P3&fulatory oversight, and the aggregate fees
needed to support the function; DIR’s process an por categorizing non-refinery facilities that ehe
the threshold for Cal-OSHA Process Safety Managémegulatory oversight by type of facility, risk
level, and inspection cycles; and number of ingpastperformed, to date, during the current fiscal
year, by both type of facility and type of inspeati The report noted that DIR would continue
monitoring workload and inspection/ enforcementdse® ensure staffing levels and fee amounts are
sufficient to support enforcement of existing law.

As a follow up to the report described above, th&3216 budget included supplemental reporting
language requiring DIR to report to the Joint L&gise Budget Committee (JLBC) by March 31,
2016, on (1) its methodology and criteria for assgsthe risk of non-refinery facilities subject to
PSM oversight; (2) the number and types of inspastand the number and types of violations at non-
refinery facilities during the 2014-15 fiscal ypdB) an estimate of the additional staff and
augmentation of resources needed to increase ttierpof non-refinery facilities inspected annually
to 10 percent, 25 percent, and 50 percent; andth@)department's assessment of the adequate
frequency of inspections at non-refinery facilitggject to PSM oversight.

PSM Regulatory Oversight for Non-Refinery Facilities Report. The report notes that given the high
number of facilities in the state, resources haenlprioritized based on federal criteria and nagkif
facilities into risk levels. DIR notes that the PSMnrefinery program currently has six associate
safety engineers that are trained to conduct prograality verification (PQV) inspections. A PQV
inspection is a thorough assessment of a facilisd$éety preparations and emergency response
procedures. Each inspector is able to conduct abéuinspections per year, for an annual total%f 4
PQV inspections statewide.

Planned inspections for 2016 include a combinatbrinigh (69 percent) and moderate/lower risk
facilities (31 percent) that handle or process ammachlorine, or other chemical types. In 2017 and
2018, continued emphasis will be placed on higk f&ilities, reflecting half (49 percent) of the
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annualnumber of inspections, displayed below. Additiopa#l sample of facilities inspected and cited
for violations in 2015 will be selected for followp inspection in 2018.

Proposed PSM Non-Refinery Inspection Composition

Number of facilities selected for | b
, . Total number
Level of Risk/ inspection £ facilities i
Chemical Type (percentage of annual total) of taciiities in
state
2017 2018
22 22
High risk 58
49% 49%
5 5
Moderate risk 268
11% 11%
4 4
Lower risk 569
9% 9%
] 5
Ammonia 865
11% 11%
] 3
Chlorine 675
11% 7%
2 4 3
Other 400
9% 7%
s 0 3
Follow up 45
0% 7%
TOTAL 45 as 1,940"

Number of high, moderate, and lower risk facilities determined according to
IU.S. Congressional Research Service Memorandum: Risk Management

Program (RMP) Facilities in the U.S. as of November 2012.

Percentage totals may not equal 100 due to rounding.

! Some sites may be double counted among risk types. For example, some
ammonia facilities are also considered high risk, and some chlorine facilities
are also considered moderate risk.
? Other includes referrals {other government agencies, unions), self-referrals
(CSHO opens an inspection), high profile, media events, records inspection,
permit inspection.

? Randomly selected from facilities inspected in 2015.

Enforcement Results
In 2014-15, the PSM non-refinery unit completedPt6gram Quality Verification (PQV) inspections

at nonrefinery sites. The focus of the inspections waghdnisk facilities and timely, effective
abatement. In addition to the 45 programmed ingpest another 22 inspections were conducted in
response to complaints, accidents or other refertaialing 67 inspections for the year.
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Non-Refinery Enforcement, FY 204-15

Inspection type # %

Program Quality Verification 45 67.1
Complaint 6 9.0
Accident 5 7.5
Other* 11 16.4
TOTAL 67 100

* Other includes referrals (other government agencies,
unions), self-referrals (CSHO opens an inspection), high
profile, media events, records inspection, permit inspection.

Non-Refinery Inspection Results, FY 2014-15

Violation type # %

Serious 63 26.7
General 159 67.4
Regulatory 14 5.9
Willful 0 0.0
Repeat 0 0.0
TOTAL 236 100

Of the 236 nofrefinery inspection violations recorded during F¥12-15 year, 26.7 percent were
serious, meaning that they carry a realistic pdggithat death or physical harm could result frome
actual hazard created by the violation and the eyaplhad knowledge of the workplace conditions or
practices that created the hazard. Additionally4g&rcent were general violations, meaning that th
injury or illness that would most likely result frothe unsafe condition would probably not cause
death or serious physical. The remaining 14 viotedi(5.9 percent) were regulatory, which refers to
violations that pertain to permit, posting, recadging, and reporting requirements as establisied b
regulation or statute.

Staffing Projections

The Legislature also required DIR to estimate #sources needed to meet specified annual inspection
targets for nomrefinery facilities. There are currently 1,940 faigs in California and each inspector
can complete an average of 7.5 PQV inspections @lynurhe chart below displays the staffing
projections needed to meet various inspection beadks.

Non-Refinery PSM Unit Staffing Projections

Estimated Costs f Estimated B fit

% of Non-refinery # Annual PQV Total # Inspectors stimated tosts for stimated Benetl
Facilities Inspections Required Inspectors Costs for Inspectors

(S, thousands)* (S, thousands)

2 45 6 513—642 231—289
(current staffing level)

10 194 26 2,223—2,781 1,000—1,251

25 485 65 5,558—6,953 2,501—3,129

50 970 129 11,031—13,799 4,964—6,210

*Estimated costs are based on the salary range for the associate safety engineer classification.
This amount does not include administrative costs or supervisory staff support.
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Inspection Frequency.DIR notes that nomefinery facilities will be randomly selected farspection
based on the risk level and type of chemical. lospe resources will prioritized by the severity of
risk and industry composition in the state. DIReasothat facility composition will be monitored to
ensure that the allocation of resources aligns ghtnges in the industry over time. Approximately t
percent of the inspected facilities that are fotmte out of compliance will be randomly selectedd
follow-up inspection three years later. Additionally, litieis that had citations for serious violations
will also be prioritized in these followp inspections.

Staff Comments.As noted above, the Legislature approaeidlitional staff in previous budget years
to enhance PSM Unit resources in response to tleerGh refinery explosion. The PSM Unit plays a
critical role in protecting workers and the comntigs in which the facilities operate. As described
above, 26.7 percent of violations were noted a®@$&rmeaning that they carry a realistic posgibili
that death or physical harm and the employer haavledge of the workplace conditions or practices
that created the hazard. However, under the cumestdurces, only two percent of non-refinery
facilities are annually inspected. The PSM Unitpiections of non-refinery facilities are importaas,
highlighted by the Central Texas fertilizer plamtpksion that killed 14 people and injured
approximately 200, and the incident in which cheatsiaised to clean coal leaked into the Elk River in
Charleston, West Virginia, contaminating drinkingter of some 300,000 residents. These incidents
demonstrate the critical need to ensure appropsafety measures are in place.
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7501DEPARTMENT OF HUMAN RESOURCES

The Department of Human Resources (CalHR) is resplen for managing the state's personnel
functions and represents the Governor as the "gmplon all matters concerning state employer-
employee relations. CalHR is responsible for isset#ed to recruitment, selection, salaries, henef
and position classification, as well as provideggety of training and consultation services tatest
departments and local agencies. CalHR's main obgscare to:

Manage examinations, salaries, benefits, positlassdication, training, and all other aspects
of state employment other than those areas assignbe State Personnel Board (SPB) under
the civil service provisions of Article VIl of th@alifornia Constitution.

Represent the Governor in collective bargaininghwihions representing rank and file state
employees.

Set salaries and benefits for employees excludea ftollective bargaining and employees
exempted from civil service.

Serve as the sole fiduciary and administrative bfmythe Savings Plus Program (defined
contribution program for fulltime and part-time tet@mployees).

Provide legal representation to state agenciesapmeals of disciplinary actions and labor
relations matters.

Hold ex-officio membership to the 13-member BoafdAaministration of the California
Public Employees' Retirement System.

3-YR EXPENDITURES AND POSITIONS

Positions Expenditures
201415 2015-16 2016-17  2014-15* 2015-16* 2016-17*
6200 Human Resources Management 184.7 185.5 178.2 $27,175 $30,849 $33,489
6205 Local Government Services - - - 2444 2598 2713
6210 Benefits Administration 85.5 575 57.5 20,620 26,864 26,860
6215 Benefit Payments - - - 33,263 36,503 36,503
9900100 Administration 523 54 2 562 7.213 7.953 8,262
9900200 Administration - Distributed - - - -6.221 -5.904 -7.190

TOTALS, POSITIONS AND EXPENDITURES (All Programs) 2625  267.2 2919 $84,494 $97,863  $100,646

FUNDING 2014-15* 2015-16* 2016-17*

0001 General Fund $6,802 58,723 §9,227
0367 Indian Gaming Special Distribution Fund -] 75 75
0821 Flexelect Benefit Fund 20,433 27,743 27,601
0915 Deferred Compensation Plan Fund 10,814 14,983 15,020
0995 Reimbursements 26,913 30,649 31,80
8008 Stale Employees Pretax Parking Fund 1613 1.400 1,400
8049 Vision Care Program for State Annuitants Fund 11,873 8.784 8,784
9740 Central Service Cost Recovery Fund 5.040 5506 6.708
TOTALS, EXPENDITURES, ALL FUNDS $84,494 £97,863 $100,646
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Issue 1: Civil Service Improvement

Governor’s Budget. The Governor’s budget requests the following resesiover the next three years
to implement civil service improvement reforms:

16 positions and $1.92 million ($606,000 Generaid;ub848,000 Reimbursement, $462,000
Central Service Cost Recovery Fund) in fiscal y#xr6-17;

17 positions and $1.85 million ($558,000 Generatd;ub864,000 Reimbursement, $426,000
Central Service Cost Recovery Fund) in fiscal y&i7-18, and

$1.84 million ($558,000 General Fund, $855,000 Reirsement, $426,000 Central Service
Cost Recovery Fund) in fiscal year 2018-19 to impat Civil Service Improvement reforms
and identify new areas for improvement.

The Governor also proposes trailer bill language to

Simplify the exempt appointee reinstatement gundaliby consolidating various periods which
an employee is required to make a request for taggmment. The new guidelines require no
break in state service, and submittal of a requékin 10 working days after the effective date
of termination, regardless of exempt appointmepetyf an employee seeks reinstatement after
more than 10 working days after the effective datteéermination, reinstatement is at the
discretion of the appointing power.

Revise provisions to grant employees in exempttioos with reinstatement rights, who have
at least 5 years of state service, within four gesdrtermination, a right to obtain civil service

appointment list eligibility by taking a deferredagnination for any class that has a current
eligible list and for which the employee meetsitiaimum qualifications of the class.

Removes probationary period for individuals who cassfully complete the Limited
Examination and Appointment Program job examinagenod and are appointed to a position.

Specifies that an overpayment of leave creditstdte employees occurs when the employee
receives compensation in exchange for leave erustgaredited to the employee for the
purposes of an action to recover overpayment.

Specifies managers, supervisors and Career Execfsgignment (CEAs) will be required to
complete various leadership training and developgrasmprescribed by the department.

Repeal existing law that prohibits a non-clericakiion under the Fair Political Practices
Commission from inclusion in the same civil servidassification with a position in another
department or agency.

Background The proportion of state employees age 50 or oklerearly 41 percent. These potential
retirees have critical experience and institutiokabwledge that will leave with them. These
circumstances make CSI critical to the state'sallvefforts to maintain the talent needed to perfor
the missions and achieve the strategic goals ofd@aila's many civil service organizations.
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The 2015-16 Budget Act adopted various civil sexvioprovements, including:

» Consolidating various hiring eligibility list req@ments into a single process, under the “Rule
of Three Ranks,” which would allow hiring manag&vsconsider all eligible persons whose
examination scores result in them being in thethope ranks;

» Expanding the pool of candidates eligible to coradet a career executive assignment CEA
position to include individuals from the privatects;

» Reconciling department budgets to help promote tgreiansparency in how departments
develop their support budgets, which include vagasitions, personal services and operating
expenses and equipment.

In 2016-17, CalHR intends to implement reforms thave already begun, identify new areas for
improvement, and continue to state's comprehenanadysis of civil service to identify future
modernizations and efficiencies. These include Bignpg the state's outdated job classification
system, working with each department to create e&fwce development plan, and improving the
state's outreach and recruitment efforts. The messuincluded in this budget proposal will directly
address several Civil Service Improvement initiegivspecifically:

Exams
* Increase multi-departmental exams (e.g., consoréxams).

» Create a repository of job analyses and examsdpardmental use to alleviate exam costs.

Recruiting
» Create an Online-Career Center to assist in detanmeligibility for jobs/classifications.

* Align departmental and statewide recruitment effort

* Innovate statewide recruitment by using social medistablish statewide recruitment program
that promotes broad-based recruitment.

» Develop or make use of apprenticeship/internsHipifeship programs as a recruitment tool.

» Create and implement an employer-of-choice campiigthe State of California. Collaborate

with state employee organizations to emphasizentiportance of government work and job
satisfaction

Workforce Planning

» Support departments' efforts to complete stratagit workforce plans (e.g., succession and
future needs planning).

 Ensure all departmental workforce plans are subnitito CalHR to create a statewide
workforce plan.

Classification Consolidation
» Consolidate and reduce the number of job classidics.
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» Simplify job classification titles.
» Clarify job classifications descriptions.
* Abolish classes, automatically, that are vacantrfore than two years.

» Establish clear and sensible allocation criteret tillows departments to allocate classes in a
manner that addresses their programmatic needs.

» Create human resource/labor relations credentigiiogram to professionalize classes.
Training
» Develop multi-level training for supervisors, maaegyand executives aligned with the state's
leadership competency models and the Administratieadership philosophy.
* Provide employees broader training opportunities.
» Partner with unions to develop employee trainirag th consistent and comprehensive.

» Create a management development track. Developgagbrming CEAs for leadership roles.

» Partner with higher education to provide careeraadement courses for state employees,
including tuition, fee subsidies, and release tiroen work to attend courses.

» Train managers in performance measurement and rearesm.
» Train supervisors and managers to deal with podopeance by using progressive discipline.

CalHR’s requested positions will support statewitlenan Resources efforts described above, rather
than a department-level approach, which the Adrratisn notes is costly and less effective at
resolving statewide civil service trainings.

Staff Comments.
Staff agrees with the administration that additioefficiencies and transparency in the state civil
service process would help in the recruitment ateintion of the state’s future workforce.

Last year, the Governor proposed significant potilsginges to the state’s civil service program durin
May Revision through trailer bill language giviniget Legislature little time to review the proposal
before the budget deadline. Additionally, membdrthe budget subcommittee noted these proposals
may have been better discussed through the poboynittee process. Similar to last year, staff
guestions whether some of the proposed trailer lailguage may be better suited for a policy
committee discussion.

Staff Recommendation:Hold Open
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Issue 2: Human Resources Audits |

Governor's Budget. The department requests 5.7 positions and $701%MD,000 in General Fund,
$301,000 in Central Service Cost Recovery FundfF¥n2016-17, and 9.4 positions and $991,000
($565,000 in General Fund, $426,000 in Central iSerCost Recovery Fund) in FY 2017-18 and
ongoing to fund an audit program for human resopreetices delegated to departments by CalHR.

Background. The Governor's Reorganization Plan Number One (BRIP2011 consolidated all of
the functions of the Department of Personnel Adstiation and the merit-related operational
functions of the State Personnel Board (SPB) inedHR. Specifically, SPB programs related to
appointments consultation, career executive assghrallocations, test development, recruitment,
examinations, psychological and medical screenmgjing, and the Office of Civil Rights transfedre
to CalHR.

The GRP preserved SPB’s constitutional authorityagioninister the merit system. SPB currently

retained an appeals unit and created the Policy &hd Compliance Review Unit (CRU) to establish

merit-related policy and conduct reviews of deparital merit related practices to ensure compliance.
CRU currently performs standard reviews of four engreas including examinations, appointments,
equal employment opportunity, and personal servicedgracts. CRU also does special investigations
of certain agencies’ merit-related personnel pcasti

This budget proposal would allow CalHR to expand sisope of items departments are audited on
beyond merit-related issues into more operationattires that have been delegated to departments,
and for which CalHR provides policy direction. Soragamples of these audits would include
authorizing hiring above minimum salaries apprdphafor new hires coming into state service;
authorizing out-of-class pay appropriately, andueing its revisited determinations appropriatelyl an
ensuring arduous pay is authorized appropriately.

The goal of the Governor’s vision for civil servicenprovement is to delegate more human resources
functions to departments. Delegation will only lkecessful if oversight functions are built in eary
the process to ensure that practices are consetergs departments.

Senate Committee on Budget and Fiscal Review 57



Subcommittee No. 5

The chart below is a comparison of current CalHRrenght functions, SPB audit functions, and

proposed CalHR audit functions:

April 21, 2016

¢ Transfers/Permissive
Reinstatements

e Mandatory
Reinstatements

* Temporary
Authorization
Utilization (TAU)

* Emergency
Appointments

e Training &
Developments
Assignment

* Personal Services
Contracts

(Gov. Code § 19130)

Human Delegation SPB Audits today Audits proposed scope

Resources Project* (Dept. Audit Every 3 Years) | growth

Quality Review (Monthly

(HRQR)* Monitoring of

(Review & Self-Reporting)

Training)

Position Unlawful EEO Program Compensation:

Allocation Appointments » Hiring Above

(Review & Supervisor Training Minimum (HAM)

Training) Exceptional (Gov. Code § 19995.4) + Out-of-Class Pay
Allocations « Salary

Duty statements Sexual Harassment Training Determinations

(Training) CEA (Gov. Code § 12950.1) « Confidential Status
Leveling/Salary «  Arduous Pay

Class Exceptions Ethics Training «  Administrative Time

Specifications (Gov. Code § 11146) Off (ATO)

(Training) . ; ;

Examinations Timekeeping

Ou_t-of-CIass (Review of Exam File) Exams/Appointments:

Grievances . - - Withholds

(Training) Appointments including: . Additional

Appointments

* Appropriate use of
Special Consultants,
Retired Annuitants,
and Student
Assistants

e Limited-Term
Appointments

* Job Analysis

Layoff Process
Worker's Compensation
Citizenship

Bilingual Services

The Administration notes that the proposed res@mgk help develop and implement audit tools and

plans for the proposed audit scopes listed abeveell as for implementation of the audit plan of
departments statewide.

Staff Recommendation. Approve as budgeted.

Vote:

Senate Committee on Budget and Fiscal Review

58



Subcommittee No. 5 April 21, 2016

Issue 3: Review of the Merit System Services Progma

Governor's Budget. The department requests one-year limited-term ifigndbf $115,000 in
reimbursement authority in FY 2016-17 to develogtrategy to transfer back state duties performed
by Cooperative Personnel Services (CPS), the adntréhat currently administers the Merit System
Services (MSS) program on behalf of CalHR.

Background. Since 1939, the federal government has requiredstate to ensure that counties are

administering a merit-based personnel system fogrnams receiving federal funds such as Medi-Cal,
Child Support Services, and Cal-Fresh. Prior to0l @redecessors of the current Department of Social
Services (DSS) and Department of Health Care Ses(IDHCS) ensured county compliance with the

merit system. In 1970, responsibility for administg all MSS programs was consolidated and

transferred to the State Personnel Board (SPB).SR® thereafter managed this program until 1985,
when the entirety of the actual program operationkwvas contracted out to CPS.

The current contract with CPS expires on June 8262 For the current fiscal year, the contract
amount is approximately $2.3 million. There hasrbeeme question about whether SPB should
administer the program since the work performeddBS is typically performed by civil service

employees including personnel selection, appointsjenorkforce reductions, disciplinary actions,
and other personnel related issues

When the program was transferred from SPB to CabHRanuary 1, 2014, as part of GRP 1 (2011),
the CalHR Legal Division researched the federahllegquirements and discovered that, although the
federal law changed significantly in the mid-199@8ording increased flexibility to the states,
California did not revise the existing regulatiotts take advantage of the streamlined oversight
program permitted by the new federal law. The updldéderal regulations simply require that states
ensure that local personnel operations are consistéh six high-level principles of merit-based
personnel management.

Under the current program, counties can eitheresgto independently run their own merit system
pursuant to county ordinances, in which case tiheyabject to a state audit, or they can havettte s
administer their personnel system for MSS progranpleyees, in which case they are subject to
existing state regulations.

For counties electing to have CalHR administerdbenty personnel system for their MSS program
employees, the new regulations place greater ergploasthe employing county practices, even
though CalHR will be doing the oversight work. Tinmw regulations will enable all employees within
the county to be treated similarly, regardlessheffunding for their positions. CalHR anticipatbatt
the revised regulations will encourage additiorainties to manage their own merit system program
employees independently and will shrink the statefs in the operation of the merit-based personnel
systems for MSS employees in the counties. CalHRadopt the revised regulations later this year.

CPS directly operates merit-based civil servicdesys for the MSS program employees in 28 of the
58 California counties and conducts audits of #maaining 30 counties who are approved to operate
their own systems. CalHR currently has one halktposition dedicated to administration of the CPS
contract. This half-time position is insufficiemt &analyze core CPS operations and then develogma pl
to move the operations to CalHR. To assess andrstade the staffing and approach CPS utilizes to
operate the program, CalHR will need a temporaly hesition to gather information and plan for the
assumption of CPS's duties by CalHR. This posw#wihwork with the counties and CPS to evaluate
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the work CPS performs and to develop an implememtgtian for assuming these duties. Developing
this plan will require CalHR to gain a thorough erstanding of CPS's current operations, and to work
with counties to develop new, less duplicative, arade efficient practices.

The proposed resources will allow CalHR to a stadgl evaluate CPS's current operations and design
an implementation plan and schedule for assumieggetinesponsibilities and operating the program in-

house. Additionally, these findings will help CalHfRepare a proposal for consideration in the 2017-

18 Governor's Budget that will bring the MSS prognander CalHR's authority and operation.

Staff Recommendation. Approve as budgeted.

Vote:
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