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THE GOVERNOR’S STRATEGIC GROWTH PLAN:
A MAJORITY REPORT OF THE SENATE TRANSPORTATION AND HOUSING COMMITTEE TO THE CONFERENCE COMMITTEE ON INFRASTRUCTURE BONDS

INTRODUCTION
The Senate Transportation and Housing Committee was charged by the Senate leadership to consider the transportation and housing elements of the Governor’s Strategic Growth Plan and to recommend both funding priorities and programmatic changes that should be included in a final general obligation bond package.  

To fulfill this charge, the committee held five informational hearings to explore and discuss the numerous issues raised by the Governor’s plan.  Those hearings were as follows:

Tuesday, January 24
Presentation of Governor’s proposal and general response from stakeholders

Tuesday, February 7
Transportation project selection process

Tuesday, February 14
Public-private partnerships

Tuesday, February 21
Differences in funding priorities among the various bond proposals 

Tuesday, February 28
Emerging technologies for goods movement

THE GOVERNOR’S STRATEGIC GROWTH PLAN

The Governor has proposed a Strategic Growth Plan that seeks to address California’s long-term infrastructure needs.  The ten-year plan envisions a $107 billion investment in transportation facilities.  According to the background materials the administration has distributed describing its plan, the transportation funds are derived from $47 billion in existing funding sources, $48 billion from anticipated new funding, and $12 billion from the Governor’s general obligation bond proposal.  
The plan includes a constitutional amendment to permanently protect Proposition 42 funds for transportation and to eliminate the option for future governors and legislatures to suspend the allocation.  This ensures the availability of $8.6 billion over the decade.  In addition, the “new” funding includes:

· $9 billion is from extended or new local sales tax measures dedicated to transportation purposes, assuming these local measures are approved by 2/3 of the respective electorate.  
· $16 billion raised from private toll facilities constructed in the next ten years.  
· $3.1 billion generated from the issuance of GARVEE bonds backed by the scheduled transfers to the federal gas tax receipts.  
· $14 billion in revenue bonds backed by existing state gas tax and motor vehicle weight fee revenue.  
· $5 billion in unspecified new federal investment in national trade priority routes.

The proposal also includes $12 billion in general obligation bonds for transportation purposes.  These funds are indeed new funds for transportation, although they would be repaid with existing General Fund revenues.  The bonds would be placed before the voters in two election cycles, one in 2006 and one in 2008.  The 2006 bond includes $6 billion to be allocated as follows:
· $1.7 billion to increase highway capacity.

· $1.3 billion for safety and preservation improvements to the state highway system.

· $1 billion for port improvements, mitigation related to programs and projects that reduce diesel emissions, and mitigation of other community impacts.  A one-to-one match is required.

· $1 billion for goods movement infrastructure which will reduce related road congestion.  A four-to-one match is required.

· $400 million for intercity rail expansion.

· $300 million for corridor mobility improvements.

· $200 million for Intelligent Transportation Systems.

· $100 million to expand park and ride opportunities and bicycle and pedestrian improvements.

The 2008 bond includes $6 billion to be allocated as follows:

· $3.6 billion for highway projects that provide congestion relief and meet or exceed performance measures for improved corridor performance.

· $2 billion for goods movement infrastructure which will reduce related road congestion.  A four-to-one match is required.

· $200 million for highway safety and preservation projects.

· $100 million for additional intercity rail expansion.

· $100 million to expand park and ride opportunities and bicycle and pedestrian improvements.

Lastly, the Governor’s Strategic Growth Plan proposes to make specified policy reforms to centralize project selection for new transportation revenues, to expand contracting authority for the department and local transportation agencies, and to authorize transportation entities, including the department, to build toll facilities and other revenue-generating projects with partners from the private sector.

Project selection process.  Under current law, state and federal transportation funds are programmed through the State Highway Operations and Preservation Program (SHOPP) and the State Transportation Improvement Program (STIP).  The former represents safety and rehabilitation projects that do not increase capacity.  The latter represents system expansion projects.  Seventy-five percent of STIP funds are allocated to counties to be programmed by regional transportation planning agencies (RTPAs) for regional projects, and 25 percent is allocated to the state to be programmed by Caltrans for interregional projects.  The county allocations are subject to formulas that dedicate 60% of funds to 13 counties in Southern California and 40% to the remaining counties in Northern California.  The amount that a county is allocated depends on both population size and the number of freeway miles in its jurisdiction.  Counties nominate projects that they would like its RTPA to include in the regional transportation plan.  Once regional priorities are established, the RTPA submits its plan to the California Transportation Commission (CTC), which may accept or reject the plan as a whole, but may not alter any portion of it.

The Governor’s Strategic Growth Plan provides that the Secretary of the Business, Transportation and Housing Agency (BTH) and the Director of the Department of Transportation (Caltrans) shall propose, and the CTC shall adopt, guidelines for the review of projects and the allocation of funds.  The plan further states that BTH and Caltrans shall submit a list of projects for funding that are consistent with these guidelines.  The plan also provides that the Secretary of BTH and the Secretary of the Environmental Protection Agency (CalEPA) shall develop a trade infrastructure and goods movement action plan in which criteria for selecting projects related to goods movement infrastructure and port mitigation will be established, as well as a list of specific projects to be funded.  The plan requires the CTC to adopt these plans and guidelines no later than December 31, 2006.  

Under the administration’s proposal, the allocation of bond funds would also be exempt from the 60/40 Northern California/Southern California split and the county allocation formulas under the current STIP process.  Instead, CTC shall adopt guidelines that include “consideration of a reasonable geographic balance at the system and project levels.”  Bond-funded projects relating to highway expansion and bicycle, pedestrian, and park and ride facilities must be included in a regional transportation plan.  Projects under the remaining funding categories, however, do not have this requirement.  Regions, as represented by RTPAs, may recommend substitute projects.  BTH and Caltrans may select the substitute project if they determine that the project is more consistent with the adopted guidelines.  
While the STIP process in current law provides an opportunity for regional agencies to program funds toward their highest priorities, the Governor’s Strategic Growth Plan would have state agencies select the projects for funding in all categories.

Design-Build Contracts.  In traditional contracting for the construction of highway or public transit projects, work is divided into two separate phases: design and construction. The government agency designs the project or contracts with a private entity to do design. When designs are completed, the agency solicits bids from the construction industry and hires the responsible low bidder to build the project.  Design-build combines these two phases into a single, comprehensive contract.  
The Governor’s plan allows both Caltrans and local transportation entities to utilize design-build contracts for an unlimited number of projects.  The bill further allows the contracting entity to award bids based either on the lowest responsible bid or best value.  While the provisions are not subject to a sunset, the bill provides that each transportation entity that uses the design-build authority shall report to the relevant Senate and Assembly Committees within three years of awarding the contract.  

Design-Sequencing Contracts.  Design-sequencing is a method of contracting that enables each construction phase to commence when design for that phase is complete, instead of requiring design for the entire project to be complete before commencing construction.  Existing law allows Caltrans, until January 1, 2010, to enter into design-sequencing contracts for as many as twelve transportation projects.   

The plan allows Caltrans to enter into an additional four design-sequencing contracts beyond those authorized in current law before January 1, 2012.  
Public-Private Partnerships.  Existing law allowed Caltrans to enter into agreements by January 1, 2003 with private entities for the construction or lease of two public transportation demonstration projects.  

The Governor’s proposal allows Caltrans and regional transportation agencies to enter into an unlimited number of agreements with private entities or public-private consortia for the lease of transportation projects for as long as 99 years.  Such projects might include new toll roads, new toll lanes on existing roads, dedicated truck toll lanes, dedicated bus and HOV lanes, charging tolls to single drivers on carpool lanes, and even private goods movement or mass transit facilities.  Any such project would be owned by the state or the regional transportation agency and revert back to the state at no charge at the end of the lease, and the public entity may continue to collect tolls without limit.

The bill prohibits “non-compete clauses” in that it prohibits clauses in a lease that would infringe on the authority of public entities to develop, operate, or lease any transportation project.  However, the lease agreement may provide for compensation to the lessee for adverse effects on toll revenues from improvements other than safety projects, incidental capacity increases, the addition of HOV lanes, projects outside the boundaries of the project, and generally for projects included in a regional transportation plan prior to December 31, 2005.

RECOMMENDATIONS
The Legislature shares the Governor’s desire to address California’s pressing infrastructure needs.  The state’s economic competitiveness, its quality of life, and its environment are threatened by traffic congestion, long commutes, unaffordable housing, and poor air quality.  Providing significant new resources that begin to meet these needs will clearly benefit the residents and economy of California.  It is especially encouraging that both the Governor and Senator Perata have placed a historic focus on the movement of goods and the reduction of air pollution emissions associated with this movement.  
The Governor’s proposal rightly focuses on outcomes from investments to improve our transportation infrastructure.  Any general obligation bond funds should be targeted to achieve specific goals and be spent in a manner that maximizes the state’s investment.  
This committee majority differs, however, with the notions that congestion reduction is the sole outcome that should be achieved and that expanding freeway capacity is the only way to reduce congestion.  While reducing congestion is a laudable and high priority goal, improving safety, security, access, and air quality are also important outcomes to achieve with new investment.  Moreover, reducing congestion requires a multifaceted approach.  The key is to both reduce overall transportation demand and provide commute options.  In many cases, reducing highway congestion is best served by providing bus or rail service within a given corridor.   Congestion reduction funds that are targeted at high-priority corridors should not be limited to specific modes of transportation, such as highways.  Reducing demand through land use changes that bring workers closer to jobs and reduce vehicle miles traveled can also bring large returns in congestion reduction.
With respect to goods movement, the committee majority commends the administration’s efforts to date to draft a Goods Movement Action Plan but feels that the plan needs to deal more comprehensively with goods movement, air quality, and port security.  
In addition, the committee strongly believes that funding for affordable housing must also be provided in the bond.  California has the least affordable housing markets in the nation.  This hurts our economic competitiveness and contributes significantly to traffic congestion by forcing workers away from job centers.  The Proposition 46 programs have been wildly successful but will make their last awards in the 2006 calendar year.  It is critical that these programs are continued.  
With respect to the transportation policy changes proposed by the Governor, the committee majority is concerned with the top-down, centralized approach to the project selection process.  The Governor would bypass the existing State Transportation Improvement Program (STIP) and unilaterally allocate funds to uncertain projects based on unknown guidelines.  Under the plan, the administration would have to pick projects from regional transportation plans, but would be free to ignore the regional prioritization of projects.  

While the committee is sympathetic to the argument that existing STIP formulas may be too constraining to target new bond funds to the highest priority regional and interregional projects, the committee strongly recommends that the best elements of the STIP process (a public and transparent process, the gathering of regional input and priorities) should be maintained.  Moreover, the committee is extremely concerned about the prospect of creating a new list of transportation projects that would compete for funding with existing project lists.  Bond funds should be targeted to achieve full funding and speed the construction of high priority existing projects.  
Lastly, the committee majority is concerned about granting the administration unlimited authority to enter into design-build contracts and public-private partnerships.  Such innovations are still highly experimental and should be handled in that manner.  To the extent they are implemented at all, they should be implemented on a trial basis with a limited number of projects.  These trials should be evaluated before further authority is granted.

These recommendations and others are discussed in greater detail below.  

Funding priorities
The Governor has proposed $12 billion in general obligation bonds for transportation.  Senators Perata and Torlakson have proposed a bond that includes $11.925 billion for transportation and housing.  While the size of any ultimate infrastructure bond is in question, the committee has assumed for purposes of demonstrating our priorities a total allocation of $12 billion.  Based on that assumption, the committee majority would recommend the following allocation of funds:
· $2.3 billion (or the remaining balance if some of the loans are prepaid in this year’s budget) to repay Proposition 42 loans  
· $2.5 billion for congestion reduction in key corridors
· $2.4 billion for goods movement

· $1 billion for air quality improvements associated with ports
· $1 billion for a comprehensive rail program that includes intercity-rail, regional transit and high-speed rail
· $925 million for safety programs ($500 million for transit security, $200 million for grade separations, $125 million for bridge seismic retrofits, and $100 million for port security)
· $1.4 billion for affordable housing

· $475 million in infrastructure incentives for communities that approve affordable housing and infill housing in conformance with a regional plan
Proposition 42 repayment

The loan repayment would be used to jumpstart 141 high-priority projects that have been stalled in recent years for lack of funding.  These are important congestion-reducing projects located in every urban region of the state.  It would also provide money for transit, local streets, and the State Transportation Improvement Program (STIP).  In addition, the loan repayment would keep faith with California’s voters desire to have transportation taxes devoted to transportation purposes and would provide needed flexibility for the state to address its on-going structural budget deficit. 

To the extent that a portion of the Proposition 42 loans are repaid through the annual budget process, the committee recommends that the corresponding dollar amount be added to the congestion reduction program.  
Congestion reduction

Reducing congestion is a priority for funding.  However, the committee majority would recommend a different process for allocation of these funds.  The Legislature should establish in statute parameters for project selection.  The statute should give priority to projects that 
1) provide the most cost-effective system improvements to reduce traffic congestion and increase throughput on the state's transportation system, including highways, roadways, and transit; 
2) will be fully funded with an allocation from the state; 3) are jointly selected by the state and regional transportation planning agencies; and 4) are ready to construct. The California Transportation Commission (CTC) should adopt guidelines based on these parameters and select among applications submitted by both state and local transportation agencies those projects that best meet the parameters and guidelines.  
The committee majority further recommends that intelligent transportation system (ITS) hardware projects be made an eligible use of these funds.  In some cases, the use of technology may be the most efficient way to combat congestion.  Depending on the size of the ultimate bond, the conference committee should also consider earmarking a portion of the congestion reduction funds for the State-Local Partnership Program, which matches state funds with locally raised transportation sales tax revenues.  With 13 local sales tax measures planned for the ballot in 2006, funding the Partnership Program could create a significant incentive for local voters to approve the pending measures.  

Goods movement

The committee majority agrees that goods movement funding is a priority but recommends that changes be made to the project selection process here as well.  The committee would suggest a similar but separate process to that suggested for the congestion reduction funds.  The Legislature should establish in statute that priority for funding shall go to those projects that 1) provide the most cost-effective system improvements to increase the throughput of goods on the state's transportation system, including seaports, airports, and land ports of entry, with the least emissions; 2) will be fully funded with an allocation from the state; and 3) are ready to construct.  The statute should state the intent of the Legislature to move as much freight as possible to rail facilities in the short- and mid-term in order to reduce emissions and, over time, to implement zero emission technologies.  The CTC should establish guidelines based on these parameters, and thereafter fund those applications from both state and regional entities that best meet the parameters and guidelines.  Projects proposed by regional entities should be included in regional transportation or goods movement plans.  While it is important that funds be targeted at projects improving the high volume trade corridors, the guidelines should also recognize that there are significant unmet goods movement needs across the State and ensure a fair distribution of resources to meet those needs.
The committee recognizes the benefit of requiring a match for goods movement projects but is concerned that a hard 4-1 match requirement will be unachievable in many instances and result in high-priority projects going unfunded.  The committee majority recommends that a 1-1 match be required but that additional consideration be given to projects that have a significant contribution from private sources, such as a public private partnership (see discussion below) or container fees.  

The committee further recommends that the disbursement of funds under the goods movement program be made contingent upon the enactment of legislation to require California ports to reduce emissions of PM, NOx, SOx, and ROG by 20% from 2001 levels by 2010 and to establish financial consequences for failure to meet the standard.  This is an achievable and necessary goal and consistent with state air quality plans.  The California Air Resources Board, in its draft Emission Reduction Plan for Ports and International Goods Movement, states that implementation of the reduction strategies proposed in the plan would “reduce 2010 emissions by at least 20% from below 2001 levels, despite growth.”  
Air quality
The committee majority agrees with the Governor’s recommendation to dedicate $1 billion for air quality improvements at ports.  Rather than routing these funds through the California Transportation Commission, the committee recommends that the Air Resources Board be given jurisdiction over these funds.  However, the Air Board should also have the discretion to allocate some of the funds to air districts impacted by port emissions through the Carl Moyer Air Quality Standards Attainment Program.  

The committee majority recommends that these air quality funds be expended only on projects that ensure surplus or early emission reduction (i.e. reductions not otherwise required by regulations or achieved sooner than regulations require), with priority given to emission reductions projects that 1) address the most severe air pollution problems, 2) provide the greatest reduction of emissions, 3) have the greatest benefit on public health, 4) are the most cost-effective, 5) result in permanent reductions, and 6) have significant supplemental funding.  When funds are expended on projects for new or expanded goods movement facilities, priority should also go to projects that use the best available technology to prevent, reduce, or mitigate emissions. 
The Governor has proposed a 1-1 match requirement for all air quality mitigation projects.  The committee generally supports this requirement in order to incentivize private participation and stretch state dollars, but in the event funds are used to retrofit or replace truck diesel engines, the committee recommends giving the Board authority to waive the match requirement for low-income drivers.  
Comprehensive Rail Program

In its hearings, the committee heard the administration’s interest in expanding intercity rail (Amtrak) capacity.  The committee also heard from regional transit representatives who are interested in increasing transit service and security and from high-speed rail advocates about the benefits of laying the groundwork for a future high-speed rail network.  

In an attempt to address these three interests, the committee majority recommends the inclusion of $1 billion for a comprehensive rail program that provides funds for regional, intercity, and high-speed rail.  In allocating funds under this program, the conference committee may wish to consider the formulas enacted in SB 1856 (Costa) of 2002, known as the PRISM program.  
In light of this proposal, the committee also recommends that the $9.95 billion high-speed rail bond currently scheduled for the November 2006 ballot be delayed until at least 2010 if not repealed altogether.  

Safety programs

The committee majority strongly believes that relatively small investments in safety and security programs are advisable, especially considering that these investments can leverage significant amounts of available federal funds.  The committee majority recommends that $500 million be distributed to transit providers for transit security projects, that $200 million be allocated to the Public Utilities Commission (PUC) for grade separation projects, that $125 million be allocated to Caltrans for the Local Bridge Seismic Retrofit Program, and that $100 million be distributed for port security projects.  The Local Bridge Seismic Retrofit Program will allow the state to meet its local match requirement and draw down more than $600 million in federal funds.  Likewise, the security grants will allow transit and port operators to access federal homeland security funds for the purpose of closing known security gaps.  With respect to grade separations, the PUC currently maintains a prioritized list of crossings which must be separated in order to improve public safety and local traffic congestion.  
Affordable housing

The committee majority believes that continued investment in the primary Proposition 46 affordable housing programs is critical.  A $1.4 billion investment would provide roughly two more years of funding for programs that have already resulted in the construction of 14,170 new rental and ownership homes, the assistance of 13,648 first-time homebuyers, and the construction or rehabilitation of 9,609 emergency shelter and farmworker beds.

Identical to the proposal in SB 1024 (Perata and Torlakson), the committee would allocate these funds among existing programs as follows:

· $595 million for the Multifamily Housing Program.  

· $195 million for Supportive Housing.   

· $190 million for the California Homebuyer Downpayment Assistance Program.   

· $135 million for Farm Worker Housing.   

· $135 million for the CalHome Program   

· $70 million for Local Housing Trust Funds.  

· $65 million for the Emergency Housing Assistance Program.   

· $15 million for the Preservation Opportunity Program.  

Local incentives for infill and affordable housing

Most of the large metropolitan transportation planning agencies in California have decided that they cannot meet transportation demand and air quality standards with new transportation facilities alone.  Achieving these goals requires altering current land use patterns in a way that results in higher housing densities and new homes in closer proximity to job centers.  In order to meet both transportation and housing objectives, the committee majority strongly endorses the inclusion in the bond of financial incentives to cities and counties that produce infill and affordable housing.  Where applicable, incentives for infill housing should be consistent with “blueprints” or regional land use plans adopted by the respective council of governments.  These incentives should take the form of infrastructure grants and could either be open to any type of infrastructure expenditure or limited to local street and road programs.    
Such incentive programs will not only help communities address the challenges of increasing density in existing communities, but will also help alleviate or overcome community opposition towards higher density and affordable housing development.
Revenue bonds

The committee majority recommends that the conference committee reject the Governor’s proposal to issue revenue bonds in 2014 backed by State Highway Account revenues.  
Under current law, revenues deposited in the State Highway Account from gasoline excise taxes and vehicle weight fees are dedicated first to highway maintenance and rehabilitation under the State Highway Operation and Protection Program (SHOPP).  In its most recent annual report, the CTC states, “Beginning this year [2006], all State Highway Account revenues are needed for operating and maintenance costs and to support the SHOPP.”  Absent an increase in the gas tax, there will be significant deficits and backlogs in the SHOPP by 2014.  As a result, the Governor’s revenue bond proposal would fund new capital improvements at the direct expense of maintenance needs.  The Legislative Analyst states the case succinctly, “Without additional revenues, [the revenue bond proposal] would reduce the funding for highway maintenance and rehabilitation. We recommend that the Legislature reject the proposal absent additional revenues being provided to back the bonds.”  

Public-private partnerships
The committee majority is deeply concerned about providing Caltrans with unlimited authority to enter into public-private partnerships.  In its testimony before the committee, the administration stated that such partnerships are intended to raise private resources for new transportation projects, harness market forces to regulate transportation demand, and to give consumers choices.  Committee members made clear that each of these goals could be achieved through the use of public toll roads.  With toll revenues as collateral, public entities have similar ability to raise private capital for transportation improvements.  Further, public agencies do not have to earn a profit and can reinvest excess revenues for public benefit.  Finally, they can be held more accountable to the public and are free to make improvements to the facility as needed.  

As a result, the committee majority recommends expanding recent authority for public agencies to impose tolls and user fees for new transportation facilities, including the construction of new routes and new lanes on the state highway system and the conversion of the High Occupancy Vehicle (HOV) lanes to High Occupancy Toll (HOT) lanes.   

To the extent that public-private partnerships are allowed at all, the committee majority recommends that the authority be limited to goods movement projects only, such as truck toll lanes, railways, and emerging freight technologies.  Limiting public-private partnerships to goods movement projects has a number of advantages.  Goods movement involves a number of interdependent constituencies including, cargo owners, shippers, ocean carriers, port operators and their workers, truckers, rail operators, and the end consumer.  As a result, potential private sector partners, revenue sources, and projects are all clearer.  For example, container fees are charged to operate the Pier Pass program at the Ports of Los Angeles and Long Beach, which allows the ports to expand their hours of operation.  The goals of this program are to increase the speed at which trucks enter and leave the ports, to reduce emissions due to truck idling, and to reduce traffic congestion.  Second, the public agency that would govern goods movement is unclear.  Third, there is unambiguous projected growth in the goods movement industry and trade corridors are well-established so there is current demand for expanded facilities and less uncertainty that projects will under-perform.  The potential for success is more certain for goods movement projects than for the new construction of highways.  Fourth, there is a greater ability to generate more revenue with less impact on individual users or consumers of the system.  For example, considering the amount of items and materials carried in a single container, a $30 container fee, which spreads the cost across the whole consumer base for that product, has no appreciable difference on the cost of an item for the end user.  By contrast, the impact of a $3 toll charged to drivers on a toll road is greater, because a driver must absorb the full cost and tolls would constitute a higher proportion of an individual’s total cost of driving than a container fee would on an individual’s total cost for consumed goods.         

The committee majority further recommends the following limitations on and parameters for any public-private partnership agreements:
1. Limit number of projects.  Given the inexperience of public-private partnerships, the number of projects allowed under this authority should be limited to 2 until further evaluation of existing and future projects is complete. 

2. Authority expiration.  Authorizing legislation should include a sunset date of January 1, 2012, by which date the authority allowing department and regional transportation entities to enter into such lease agreements expires. 

3. Shorten length of lease.  The maximum allowable lease should be shortened from 99 years to 50 years.   Prior law allowed for lease agreements of only 35 years.  It is unclear what additional benefits the state and road users gain by longer lease agreements and it seems a long time to wait if the public becomes disenchanted.   

4. Authority to negotiate lease agreements.  Legislation should specify what elements should be included in any lease agreement.  The administration’s proposal leaves many details to be negotiated in the lease agreement, including the reasonable rate of return, and does not specify many elements that a lease agreement must include.   This leaves many opportunities for public agencies to inadvertently enter into unfavorable lease agreements, and raises questions concerning what the long-term consequences of these lease agreements may be.  Statute should require that every lease agreement include at least the following: 

· Process for including cities and counties affected by the transportation facility in planning and decision-making. 

· Performance standards, such as level of service, and including community benefits such as safety, noise mitigation, landscaping, pollution control, etc. 

· Identification of an entity to conduct annual audits of the project.  Audit reports shall be provided to the CTC and the Legislature.  

· Method for dispute resolution (e.g., binding arbitration) 

· Process for renegotiation, which could include a memorandum of understanding in which each party articulates from the outset their expectations and goals for the project that can be used in later disputes or negotiations. 

· Method for assessing the performance of a project 

· Process for dissolution (e.g., a process for establishing the minimum value of the facility).  

5. Oversight.  To ensure some oversight of lease agreements, all lease agreements should be reviewed and approved by the CTC.   The administration’s proposal does not identify any agency or group that would be responsible for overseeing the execution of lease agreements, nor does it allow for any public input into the adoption of such an agreement.  An agency unprepared for the negotiation faces several risks, including failing to correctly specify performance criteria or to understand how the capital and legal structures of the bidders may affect performance or recourse.  Further, regulatory oversight may become necessary in the future if privately-operated transportation facilities become de facto monopolies by preventing competition and by operating in new growth areas where transportation infrastructure is currently more limited.   
6. Protect liability of the state.  Many concerns have arisen concerning the liability of the state for a transportation facility in the event that it under-performs and lease agreements are not properly structured to protect the state.  Authorizing language should delete all language that indicates that toll revenues may be applied to only “some or all” of costs associated with construction, operations, debt service, and investor returns.  The implications of this language are unclear.   In its place, the legislation should include language that more clearly places the risk of under-performing projects on the lessee.  This language may include, but need not be limited to: 
· Regardless of toll or other proceeds the operator is strictly liable for all maintenance, development and operating costs and failure to comply with the lease agreement shall result in a major event of default under the concession and the controlling jurisdiction shall have the option to begin foreclosure proceedings.  

· The transportation facility shall be returned to the state free of all encumbrances, liens and other claims.

7. Strengthen non-compete provisions.  Legislation should delete language indicating that “lease agreements may provide for reasonable compensation to the lease holder for the adverse effects on toll revenue or user fee revenue due to the development, operation, or lease of supplemental transportation projects with the exception of any of the following:”. 
8. Mediation.  To facilitate equitable lease agreements, the legislation should appoint a public entity to mediate the development of public-private partnership projects.  The responsibilities of the entity could include (a) developing an inclusive process for planning projects to ensure that all major stakeholders are represented in the negotiation of lease agreements, and, (b) to provide a recommendation to CTC for the approval of contracts.   
9. Evaluation.  Legislation should require the CTC to establish a peer review committee and direct that committee to conduct an evaluation of existing and future public-private partnerships and public toll roads.  At a minimum, three aspects of the project shall be evaluated:  project delivery (was project on time? under-budget?), operations after 18-24 months, and impacts on facility users and the broader community.    

Design-build contracts
The department has never had authority to use design build.  Local transportation agencies have some, but limited experience with design build.  The Transportation Corridor Agencies used design build to construct SR 73, SR 241, and SR 261.  These roads are currently in service.  According to a study of design build projects across the nation, SR 241 and SR 261 together experienced 15% cost growth, the highest of any project included in the study.  The Orange County Transportation Authority is using design build to improve SR 22 and the Los Angeles County Metropolitan Transportation Authority was recently given authority to construct an HOV lane on northbound I 405.  The SR 22 project is expected to be complete this year and the I 405 project is in its earliest phase.   

Because of this limited experience, a recent report by the LAO indicated tentative support for the use of design build on a pilot basis.  

We recognize that there are potential benefits in using design-build to deliver projects. However, because of Caltrans’ lack of experience, we recommend that the Legislature provide the department with the authority to use design-build contracting on a pilot basis subject to periodic review and oversight. Accordingly, we recommend that Caltrans be required to report periodically to the CTC and the Legislature on the timeliness of delivery, its process and methodology of contractor selection, and the results of peer review of contracts and projects delivered.
Given the LAO’s recommendation that design build be tried on a “pilot” basis, as well as language indicating the Governor’s intent that this authority be part of a “demonstration” program, any authorizing legislation relating to design-build authority should limit the scope of the authority, prescribe procedures for construction procurement, and articulate reporting and evaluation requirements as follows:  

1. Limit number of projects.  The committee majority recommends limiting the number of projects that may utilize design-build contracting to 6.  

2. Authority expiration.  The legislation should include a sunset date of January 1, 2012, by which date the authority allowing department and regional transportation entities to enter into design build contracts expires. 

3. Authorize CTC to select design build projects.  With a limit on the number of design-build contracts allowed, it is necessary to designate an entity for selecting which projects may use the authority.  Legislation should authorize the CTC to select projects proposed either by the department or local agencies using the following general guidelines:  

· The project must be included in the STIP. 

· Projects must be varied in size, type, and geographical location. 

· CTC must require the agencies for three projects to award design build contracts based on the lowest responsible bidder and three projects to award based on best value. 

4. Prescribe construction procurement methods.  The Governor’s proposal provides agencies with enormous flexibility for establishing a procurement process.  While it specifies that agencies may use either low bid or best value, it allows agencies to establish the parameters of those processes.   For example, whether there is a short list and competitive negotiations is left for the agency to determine.  The legislation should designate two construction procurement methods in detail – low bid and best value - that may be used so that (a) there is some consistency among the projects, and, (b) a comparison can be conducted between the two methods to answer long-standing questions concerning which method is most appropriate.  
5. “Lump sum” payment.  Statute should require agencies to stipulate a set price in the request for proposals (RFP) to reduce the possibility that the agency will be held responsible for cost over-runs.

6. Construction and quality control inspections.  With design build, the project an agency wants constructed is only minimally defined at the time the contract is awarded to a contractor.  To ensure construction meets state standards and quality control is maintained, legislation should require construction inspections and quality control inspections to be conducted by the department.  
7. Reporting.  To monitor the progress of design build projects, legislation should require agencies using design build to prepare and submit annual reports to the Legislature, LAO, and CTC.  The report should include information on estimated and actual costs and schedule, challenges the project has faced, and solutions and innovations developed to address these problems.   

8. Evaluation.  Legislation should require the CTC to establish a peer review committee and direct that committee to conduct an evaluation of the design-build contracting method.  The evaluation should be conducted on all design build projects authorized under this section.  The evaluation should examine the procurement method, comparing those projects using low bid and best value, and consider whether the project was on time and on budget.  In addition, the evaluation should compare the design-build projects to similar control projects.  The evaluation report should be submitted to the Legislature, LAO, and CTC no later than January 1, 2014.  

Design sequencing

Current law allows Caltrans to enter into 12 design-sequencing contracts in each of two phases.  Under the Phase I Pilot Program, 7 projects have been completed and 3 are under construction.  Authority for the remaining two projects was not used by the 2004 sunset date.  Under the Phase II Pilot Program, the department has approved 4 projects out of 12 allowable.   Phase II sunsets on January 1, 2010.  

Given that the department currently has authority to utilize design-sequencing contracting on 8 projects through January 1, 2010 and that these pilot programs have yet to be evaluated, it seems unnecessary to extend this authority at this time.  For this reason, the committee majority recommends rejecting the Governor’s proposal for unlimited design-sequencing authority.  
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