IV. COURT HEARINGS AND PROCEDURES

Bail 

SB 1571 (Kopp): Chapter 354: Failure to Appear: Bail. (Amends Penal Code Sections 1320 and 1320.5; and, adds Penal Code Section 1305.4.) 

Existing law provides for forfeiture of bail when a defendant fails to appear for a court hearing. The court is required to vacate an order of forfeiture if the defendant appears in court within 180 days of the date of forfeiture. 

This bill authorizes the court to extend the 180-day period for good cause. 

Existing law provides that it is a misdemeanor or felony for a person who is charged with a misdemeanor or felony to willfully fails to appear at a hearing. 

This bill would extend the provisions of that crime to persons convicted of a misdemeanor or felony. 

SB 1663 (Monteith): Chapter 628: Bail: Licensees. (Amends Insurance Code Sections 1810 and 1810.7.) 

Existing law requires persons soliciting or negotiating the execution or delivery of an undertaking of bail on behalf of a surety insurer to be licensed as a bail agent. Existing law permits only natural persons to be so licensed. 

This bill also permits the licensure of corporations, if wholly owned by licensed bail agents, and makes related changes 

AB 178 (Johnson): Chapter 51: Bail: General Assistance Checks. (Amends Penal Code Section 1295.) 

Existing law authorizes a defendant to deposit with the clerk of the court a specified sum, instead of giving bail under specified circumstances. Upon delivery of a certificate of deposit to the custodial officer, the defendant must be released. 

This bill provides that the clerk of the court shall not accept a general assistance check for this deposit or any part thereof. 

AB 2491 (Boland): Chapter 94: Bail. (Amends Penal Code Sections 1305 and 1308.) 

Existing law provides for exoneration of bail when the defendant is arrested on the underlying case outside the county where the case is located. 

This bill defines “arrest” for that purpose to include the situation when the defendant is arrested outside the county on other charges, and a hold is placed on the defendant in the underlying case. 

Existing law specifies that a court or magistrate is prohibited from accepting any person or corporation as surety on bail if summary judgment has been entered against them and it remains unpaid for 20 days. However, if the person or corporation makes a motion contesting the validity of the summary judgment, this provision is stayed until the validity of the summary judgment is determined, as long as an appeal bond is posted. 

This bill specifies that an appeal bond involving a case when summary judgment has been ordered need not be posted until an appeal is taken. Therefore, when a motion to set aside a summary judgment is made in the trial court prior to an appeal, an appeal bond would not be filed. 

Courts and Court Officers 

AB 1387 (Brulte): Chapter 642: Records: Criminal Convictions. (Amends Evidence Code Sections 1280 and 1500.5; and, adds Evidence Code Section 452.5 and Government Code Sections 69844.5 and 71280.5.) 

Existing law authorizes a court to take judicial notice of specified official acts and court records, and specifies the duties of court clerks. 

This bill requires courts to enter into a computer system operated by the Department of Justice certified court records relating to criminal convictions to be accessible to district attorneys and other prosecuting agencies and would authorize the admission in evidence of these records to prove specified facts. 

AB 2208 (K. Murray): Chapter 91: Criminal Trials: Prosecutors: Recusals. (Amends Penal Code Sections 1424 and 1466.) 

Existing law provides a procedure for the disqualification of a district attorney from performing an authorized duty. 

This bill provides a comparable procedure for the disqualification of a city attorney from performing an authorized duty in a criminal matter. 

AB 2593 (Brewer): Chapter 583: Criminal Procedures: Extraordinary Costs: Reimbursement of Counties. URGENCY MEASURE (Amends Government Code Section 15202; and, amends Government Code Section 4 of Chapter 437 of the Statutes of 1994.) 

Existing law provides that the State Controller is authorized to reimburse extraordinary costs in unusual homicide cases, including travel and per diem, if the county provides sufficient justification of the need for the expenditures. Reimbursement of costs for travel in excess of 1,000 miles on any single round trip is prohibited without a written statement from the trial judge indicating that the costs are reasonably necessary for the prosecution or defense of the case. 

This bill deletes the provision regarding the justification or approval of trial judges for the specified travel in excess of 1,000 miles, and replaces it with, “prior approval of the Attorney General.” 

Existing law (uncodified) allows Calaveras County to seek 100% funding for the homicide trial of Charles Chitat Ng; travel in excess of 1,000 miles requires prior approval of the Attorney General. 

This bill deletes the language in that uncodified section pertaining to travel in excess of 1,000 miles, and the language, “approval by the Attorney General.” 

Criminal Procedure 

SB 1379 (Peace): Chapter 1078: Arrest Warrants. (Amends Penal Code Sections 817, 1523, 1524, 1525, 1528, and 1529; and, amends Vehicle Code Section 40300.5.) 

Existing law provides for the issuance of a warrant of probable cause for arrest and provides that the warrant shall not begin a complaint process, pursuant to provisions governing the filing of a complaint, charging an offense triable in the superior court. 

This bill additionally provides that the warrant shall not begin a complaint process pursuant to a provision containing requirements applicable to the prosecution of a complaint in the municipal court. 

Existing law contains provisions governing the issuance of search warrants and provides the grounds upon which they may be issued. 

This bill additionally provides that a search warrant may be issued to search for a person when there is a warrant to arrest a person. The bill also would make technical and conforming changes. 

Existing law specifies circumstances under which a peace officer may make an arrest without a warrant. Under specified circumstances, a peace officer may make a warrantless arrest if he or she has reasonable cause to believe that a person has been driving under the influence of alcohol, drugs, or both. 

This bill additionally authorizes a peace officer to make a warrantless arrest if he or she has reasonable cause to believe that a person has been driving under the influence of alcohol, drugs, or both, and the person, unless immediately arrested, will not be apprehended, may injure himself or herself or damage property, or may destroy or conceal evidence of the crime. 

SB 1391 (Johnston): Chapter 1076: Criminal Procedure: Mental Competence. (Amends Penal Code Sections 1370 and 1370.1; and, amends Welfare and Institutions Code Sections 4800, 4801, 6500, 6504.5, 6506, 6509, and 6513.) 

Existing law provides that if a defendant charged with a felony is found to be mentally incompetent to stand trial, the trial or judgment in that case is required to be suspended until the defendant becomes mentally competent. The court is required to order that, in the meantime, the defendant be delivered to a state hospital for the care and treatment of the mentally disordered or to a treatment facility that will promote the defendant's restoration to mental competence, or that the defendant be placed on outpatient status. Similar provisions pertain to developmentally disabled persons who are found incompetent to stand trial. 

This bill makes various changes to those existing provisions, including the following:
--That a mentally incompetent defendant charged with a violent felony and who has been committed:
1) may only be placed on outpatient status, if the placement does not pose a danger to the health and safety of others; and
2) may be delivered to a state hospital or facility only if the hospital or facility has a secured perimeter or a locked and controlled treatment facility; and
3) the judge determines that the public safety will be protected.
-- At each review by the court, concerning the defendant’s progress towards recovery of mental competence, the court shall also determine if the security level of the housing and treatment is appropriate, and make an order in accordance with its determination.
-- Provide that a developmentally disabled defendant charged with a violent felony:
1) may be placed on outpatient status, only if the placement does not pose a danger to the health and safety of others; and
2) may be placed in a facility or delivered to a state hospital or residential facility only if the hospital or facility has a secured perimeter or a locked and controlled treatment facility; and
3) the judge determines that the public safety will be protected.
-- Provide that at the time a petition for initial commitment or continuing commitment is filed, proof of a recent overt act is not required in order to find that person a danger to himself, herself, or others. 

This bill makes numerous other changes in existing law. 

NOTE: Both SB 1391 and AB 2104 make related changes to a number of existing provisions of law. 

SB 1630 (Polanco): Chapter 555: Criminal Procedure: Bench Warrants. (Amends Penal Code Sections 980 and 1196.) 

Existing law requires a clerk, or judge or justice, to issue a bench warrant on application of the prosecuting attorney, whenever the defendant fails to appear in court as required by law or does not appear for judgment when his or her personal appearance is necessary. 

This bill requires issuance of the bench warrant without application of the prosecuting attorney, and requires the appropriate agency to enter each bench warrant issued on a private surety-bonded felony case into the national warrant system. 

SB 1876 (Solis): Chapter 261: Evidence: Character Evidence. (Amends Evidence Code Section 1101; and, adds Evidence Code Section 1109.) 

Existing law provides that evidence of a person's character, or a trait of his or her character, is inadmissible when offered to prove his or her conduct on a specified occasion, except under specified circumstances. 

This bill provides that in a criminal action, in which the defendant is accused of an offense involving domestic violence, as defined, evidence of the defendant's commission of other acts of domestic violence is not inadmissible under the above rule, except as specified. 

AB 988 (Hawkins): Chapter 302: Criminal Procedure: Immunity. (Amend Penal Code Section 1324.) 

Existing law provides that in any felony proceeding, or in any investigation before a grand jury for a felony offense, if a person is asked to answer a question or produce evidence that would tend to incriminate himself/herself, that person cannot generally be compelled to testify in court absent a complete grant of immunity from prosecution for any act which he/she was required to testify (transactional immunity). Existing California law does not statutorily provide for use immunity, which allows the person being compelled to testify, to be prosecuted for an act about which he/she is testifying, but does not allow the prosecutor to use any compelled statements made by the person in such a prosecution. 

This bill provides that the District Attorney may request an order granting either use give testimony or produce evidence. 

AB 1137 (Baldwin): Chapter 421: Manslaughter: Sentencing. (Adds Penal Code Section 1170.16.) 

Existing law provides that voluntary manslaughter is punishable by imprisonment in the state prison for 3, 6, or 11 years. It also provides that when a person is convicted of 2 or more felonies, and a consecutive term of imprisonment is imposed, the aggregate term of imprisonment for all these convictions is the sum of the principal term, the subordinate term, and any additional term. The subordinate term for each consecutive offense, which is not a violent felony, consists of 1/3 of the middle term of imprisonment prescribed for each other felony conviction for which a consecutive term is imposed. 

This bill instead authorizes imposition of a full, separate, and consecutive term for each voluntary manslaughter offense, whether or not the offenses were committed during a single transaction. 

AB 2068 (Richter): Chapter 416: Evidence: Hearsay. URGENCY MEASURE (Adds Article 17 (commencing with Section 1370) to Chapter 2 of Division 10 of the Evidence Code.) 

Existing law, known as the “hearsay rule,” provides that, at a hearing, evidence of a statement that was made other than by a witness while testifying at the hearing, and that is offered to prove the truth of the matter stated, is inadmissible. Several exceptions to the hearsay rule permit the admission of certain kinds of such evidence, including dying declarations, declarations against interest, and statements of the declarant's then existing mental or physical state, if offered for specified purposes. 

This bill creates a new exception to the hearsay rule for evidence of a statement made by a declarant who is unavailable, as specified, that purports to narrate, describe, or explain the infliction or threat of physical injury upon the declarant by the party against whom the statement is offered, and meets other specified criteria. 

AB 2144 (Goldsmith): Chapter 580: Murder and Manslaughter: Rebuttable Presumption of Non-criminal Death. (Amends Penal Code Section 194.) 

Existing law requires that, to make a killing either murder or manslaughter, it is requisite that the party die within 3 years and a day after the stroke received or the cause of death administered. 

This bill provides that it is not required that the party die within 3 years and a day, but if death occurs beyond that time, there shall be a rebuttable presumption that the killing was not criminal. The bill further provides that the prosecution shall bear the burden of overcoming this presumption. 

AB 2254 (Cunneen): Chapter 122: Criminal Procedure: Reinstatement of Proceedings. (Amends Penal Code Sections 859b and 1382.) 

Existing law guaranteeing a criminal defendant's right to a speedy trial, requires the court to dismiss the complaint against the defendant if the preliminary examination is set or continued beyond 10 court days from the time of the arraignment or plea, and the defendant has remained in custody for that time on that charge. Existing law also requires the court to dismiss the action when a defendant is not brought to trial in a superior court within 60 days after the finding of the indictment or the filing of the information. Existing law further requires all proceedings in a criminal prosecution to be suspended while the court considers the question of the defendant's present mental competence. 

This bill would specify that these time limits begin to run upon the reinstatement of criminal proceedings after the defendant has been determined to be mentally competent. 

AB 2483 (Firestone): Chapter 560: Evidence: Hearsay Exception. (Adds Evidence Code Section 1294.) 

Existing law provides that under the hearsay rule, hearsay evidence is inadmissible except as provided by law. Existing law also specifies the conditions under which former testimony, as defined, is not made inadmissible by the hearsay rule. 

This bill provides that specified evidence of prior inconsistent statements of a witness, properly admitted in a preliminary hearing or trial of the same criminal matter pursuant to a specified provision of law, is not made inadmissible by the hearsay rule if the witness is unavailable and former testimony of the witness is admitted, as provided. 

Fees, Fines and Forfeitures 

SB 251 (Ayala): Chapter 389: Court-appointed Counsel: Registration Fees. URGENCY MEASURE (Adds Penal Code Section 987.5; and. adds Welfare and Institutions Code Section 903.15.) 

Existing law provides that in any case in which a defendant is provided legal assistance, either through the public defender or private counsel appointed by the court, the court may, after notice and a hearing, make a determination of the present ability of the defendant to pay all or a portion of the cost for legal assistance. 

This bill provides that if a county adopts a resolution, every defendant may be assessed a registration fee not to exceed $25 when represented by appointed counsel, unless he or she is financially unable to pay the fee. Representation can not be based on whether or not the defendant can pay the fee. 

SB 1685 (Kopp): Chapter 629: Restitution. (Amends Penal Code Sections 155.5, 1191.2, 1202.4, 1202.8, 1214, and 13835.5.) 

Existing law requires a minimum restitution fine of $200 in all felony cases and $100 in all misdemeanor cases. Courts may set a maximum fine of $10,000 for felonies and $1,000 for misdemeanors. Restitution fines shall be imposed regardless of the defendants present ability to pay; restitution orders may be imposed to ensure that a victim of a crime who incurs any economic loss shall receive restitution directly from any defendant convicted of that crime; if a restitution order is made, the defendant has the right to a hearing before the court to dispute the determination of the amount of the order. Existing law authorizes the State Board of Control to provide assistance to victims of crime for the pecuniary losses they suffer as a direct result of criminal acts (Victims of Crime Program). 

This bill makes numerous changes to the Penal Code relating to criminal restitution for victims, including the following: 
1) requires that a court impose a specific dollar amount of restitution, unless it finds compelling and extraordinary reasons for not doing so, and states those reasons on the record; 
2) provides that a court may include interest, attorney's fees, and costs in restitution orders; 
3) allows the District Attorney to order an examination pursuant to Code of Civil Procedure Sections 708.110 et seq., which require judgment debtors to appear and provide information to aid in the enforcement of money judgments. Interest on economic losses is also added to the list of items to be included in determining restitution;
4) requires that within 30 days of court-ordered restitution, the county probation officer shall establish an account for the deposit of restitution payments not otherwise deposited in the State Restitution Fund;
5) adds additional language which seeks to make even clearer that restitution orders which meet all the conditions of law, are “fully enforceable by a victim, as if the restitution order were a civil judgment... .”;
6) adds language to the Penal Code to give victim's access “to all resources available under the law to enforce restitution orders,” and lists some of those resources, such as access to a defendant's financial records, use of wage garnishment and lien procedures, and access to restitution from any fund set up to compensate victims in civil cases, e.g., the Department of Real Estate Recovery Account. The bill also adds specific language that unsatisfied restitution orders remain enforceable after a defendant is no longer on probation or parole, and requires victims and the State Board of Control to inform the court when an order to pay restitution is satisfied; and,
7) enacts uncodified language which requires the Judicial Council, in consultation with the State Board of Control, report back to the Legislature by June 30, 1997, the following mandates: (1) ensure that appropriate forms for courts indicate that a restitution fine and restitution order is to be ordered in every case and that such orders are enforceable as a civil judgment; (2) require a dollar amount to be specified for fines and orders; (3) reference Penal Code Section 1214 rights to enforce an order as a civil judgment; and (4) provide continuing education to all judges and court personnel about the obligation to order restitution in every case, namely that orders are enforceable as civil judgments at any time, regardless of whether the defendant is under the jurisdiction of the court, the correctional system, “or whether the defendant has declared bankruptcy.” 

AB 1346 (Baldwin): Chapter 217: Civil Assessments. URGENCY MEASURE (Amend Penal Code Section 1214.1.) 

Existing law provides that, in addition to any other penalty in criminal cases, the court may impose a civil assessment not exceeding $250 against any defendant who fails, after notice and without good cause, to appear in court for any proceeding authorized by law. 

This bill allows courts to impose a civil assessment against any defendant who fails to pay all or any portion of a fine ordered by a court. 

AB 2069 (Tucker): Chapter 578: Courts: Penalty Assessments. (Amends Penal Code Section 853.7a; and, amends Vehicle Code Section 40508.5.) 

Existing law provides that a county, by passage of a resolution of the county board of supervisors, may authorize the courts of that county to impose an assessment of $7 upon every person convicted of the following:
1) willfully violating his or her written promise to appear in court;
2) any other offense for which a warrant for arrest has been issued; 
3) willfully failing to pay a lawfully imposed fine for a Vehicle Code violation; and, 
4) willfully failing to comply with a condition of a court order for a violation of the Vehicle Code, other than for failure to appear or failure to pay a fine. 

Existing law provides that for purposes of the above provisions, the following apply:
(1) bail forfeiture constitutes a conviction; 
(2) the money collected pursuant to the above provision shall be used exclusively for the development and operation of an automated county warrant system;
(3) the court may impose a civil assessment of up to $250 against any defendant who fails, after notice and without good cause to appear in court for any proceeding authorized by law; and 
(4) requires an assessment of $7 to be imposed against any person who fails to appear in court or before a person authorized to receive a bail deposit, and makes that assessment apply to any person who otherwise fail to comply with any valid court order. 

This bill deletes the court's option to impose the assessment and deletes the existing requirement in law that a conviction occur before the assessment may be imposed. 

AB 2898 (Bowler): Chapter 1077: Victims of Crime. (Amends Code of Civil Procedure Section 704.090; amends Government Code Sections 13960, 13962, 13963, 13965, 13966.01, 13967.2, 13967.5, 13968, 13969.3, and 13969.4; amends Labor Code Section 4903; amends Penal Code Sections 166, 243, 262, 273.5, 273.6, 484.1, 1203.044, 1203.097, 1203.1, 1205, 1205.3, 1214, 1463.18, 1464, and 2900.5 and repeals Penal Code Section 1205.5; amends Vehicle Code Section 42003; and, amends Welfare and Institutions Code Sections 653.5, 654.3, 656, 729.7, 730.6, 1752.82, and 1766.1.) 

Existing law requires a minimum restitution fine of $200 in all felony cases and $100 in all misdemeanor cases. Courts may set a maximum fine of $10,000 for felonies and $1,000 for misdemeanors. Restitution fines shall be imposed regardless of the defendants present ability to pay; restitution orders may be imposed to ensure that a victim of a crime who incurs any economic loss shall receive restitution directly from any defendant convicted of that crime; if a restitution order is made, the defendant has the right to a hearing before the court to dispute the determination of the amount of the order. Existing law authorizes the State Board of Control to provide assistance to victims of crime for the pecuniary losses they suffer as a direct result of criminal acts (Victims of Crime Program). 

This bill makes numerous changes to victim restitution laws, including the following:
1) lowers the exemption for inmate trust accounts from $1,000 to $300 for a single inmate against civil judgment debt collection accounts, if the judgment debtor is seeking payment for a restitution fine or order;
2) provides that restitution orders, which are enforceable as civil judgments, are valid indefinitely (rather than having to be renewed every ten years to remain enforceable, as under current law);
3) removes certain crimes from the list of offenses when a physical injury is presumed for purposes of determining a victim's eligibility to receive compensation from the Victims of Crime (VOC) Fund; and,
4) clarifies the definition of “medically related expenses” which are covered by the VOC Fund;
5) authorizes the Board of Control (BOC) to make a direct cash payment to a provider of services that are reimbursable by the VOC Fund if the victim or applicant does not object; and,
6) requires the Department of Justice to furnish the BOC with all information necessary to verify the eligibility of any applicant for benefits from the VOC, to recover any outstanding restitution obligations, or to evaluate the status of any criminal disposition; 
7) adds to the crimes which are covered by the VOC - pursuant to federal mandate - an act of terrorism committed against a resident of the state, whether or not committed in the state; and,
8) makes changes to the offender’s obligations for victim restitution, which include authorizing a court to consider a defendant's future earning capacity when determining the amount to impose for various restitution fines involving Vehicle Code violations, and specifies that the defendant has the burden of showing lack of ability to pay a restitution fine. (Similar provisions exist for Penal Code cases under current law). 

Judges, Jurors and Witnesses 
SB 1394 (Monteith): Chapter 105: Grand Juries. (Amends Government Code Section 3060.) 

Existing law provides that in counties with a population of more than 4,000,000 persons, the grand jury shall consist of 23 persons, in counties with less than 20,000 persons, the grand jury may consist of 11 persons, and in all other counties the grand jury shall consist of 19 persons (Government Code Section 3060). 

Existing law provides that an indictment cannot be found without concurrence of at least 14 grand jurors in a county with a grand jury of 23, at least eight grand jurors in a county with a grand jury of 11 and at least 12 grand jurors in all other counties (Penal Code Section 940). 

This bill amends the number of grand jurors required for an accusation in Government Code Section 3060 to conform to the numbers required for an indictment in Penal Code Section 940. 

SB 2123 (Kopp): Chapter 636: Juries: Access to Jury Information. (Amends Code of Civil Procedure Sections 206 and 237.) 

Existing law requires the court to seal its record of personal juror identifying information upon the recording of the jury's verdict in a criminal jury proceeding, but provides that any person may petition the court for access to these records. If the petitioner makes a showing of good cause for the release of these records, the court is required to set the matter for hearing. If a hearing is set, the petitioner is required to provide notice of the petition and the time and place of the hearing, at least 15 days prior to the date of the hearing, to the parties in the criminal action. 

This bill requires instead, that the petitioner provide this notice at least 20 days prior to the hearing, and would define “sealed” or “sealing” for the purposes of this provision. The bill also would make clarifying and conforming changes. 

AB 2296 (Gallegos): Chapter 67: Testimony of a Witness: Hypnosis. (Amends Evidence Code Section 795.) 

Existing law provides that the testimony of a witness is not inadmissible in a criminal proceeding by reason of the fact that the witness has previously undergone hypnosis for the purpose of recalling events which are the subject of the witness' testimony, if specified conditions are met, including the requirement that if the hypnosis was conducted by a licensed marriage, family and child counselor (MFCC), the MFCC be certified in hypnosis by the Board of Behavioral Science Examiners (BBSE). 

This bill deletes the reference that the MFCC be certified in hypnosis by the BBSE. (This is arguably a technical change which is being made because the BBSE’s authority to make such certification was deleted from law in 1990, leaving any M.F.C.C. able to perform hypnosis within the normal scope of practice.) 

