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Legislative Summary 2005-2006 

Dear Friends:

I am proud to submit this report of legislative action on labor and workforce development issues covering the 2005–2006 Legislative Session.  I believe such a report serves as an important resource of major interest to my fellow legislators, labor organizations, employer associations, community groups, and individual employers and workers.


I encourage all interested parties to actively participate in the legislative process of the committee.  Such involvement is crucial to developing sound labor and employment relations policy for the people of California.

A copy of this summary is also hosted online at the committee’s web site at www.sen.ca.gov.

If you need additional information regarding this summary, or the activities of the committee, please do not hesitate to contact the Labor and Industrial Relations Committee staff at (916) 651-4114.  

Yours truly,

RICHARD ALARCÓN, CHAIR
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Apprenticeship & Job Training
California has 22 labor and employment programs, 13 administering departments and 10 advisory councils, which provide employment and training services to 6.7 million people at a cost of $6 billion in both federal and state dollars. 

No single entity is responsible for state workforce policy development or implementation.  California's employment and training programs were created between 1917 and 1993 to address the needs of specific groups.  The separately administered programs each operate under a different set of rules.  Moreover, many of these programs perform similar functions and target overlapping client groups.

California's job training bodies include: a) The California Workforce Investment Board; b) The California Occupational Information Coordinating Council; c) The State Council on Vocational Education; d) The State Advisory Council on Refugee Assistance and Services; e) The California Post-secondary Education Commission; f) The Commission on Aging; g) The Employment Training Panel; h) The California Apprenticeship Council; i) The State Board of Education, the Board of Governor's, California Community Colleges.

In 1998, Congress abolished JTPA and created the Workforce Investment Act (WIA).  California is required to phase out JTPA, and implement WIA.  The implementation of WIA requires the establishment of a state level governing body, state oversight and administrative procedures, state guidelines for coordination and collaboration, local governing bodies, designation of geographical service areas, and establishment of a local service delivery model.

According to the U.S. Department of Labor, the Workforce Investment Act of 1998 provides the framework for a unique national workforce preparation and employment system designed to meet both the needs of the nation’s businesses and the needs of job seekers and those who want to further their careers. Title I of the legislation is based on the following elements: 

- Training and employment programs must be designed and managed at the local level where the needs of businesses and individuals are best understood. 

- Customers must be able to conveniently access the employment, education, training, and information services they need at a single location in their neighborhoods. 

- Customers should have choices in deciding the training program that best fits their needs and the organizations that will provide that service.  They should have control over their own career development. 

- Customers have a right to information about how well training providers succeed in preparing people for jobs.  Training providers will provide information on their success rates. 

- Businesses will provide information, leadership, and play an active role in ensuring that the system prepares people for current and future jobs. 

The Act builds on the most successful elements of previous federal legislation.  Just as important, its key components are based on local and State input and extensive research and evaluation studies of successful training and employment innovations over the past decade. 

The law makes changes to the current funding streams, target populations, system of delivery, accountability, long-term planning, labor market information system, and governance structure. 

Title I authorizes the new Workforce Investment System.  State workforce investment boards will be established and States will develop five-year strategic plans.  Governors will designate local "workforce investment areas" and oversee local workforce investment boards.  New youth councils will be set up as a subgroup of the local board to guide the development and operation of programs for youth.  Customers will benefit from a "One-Stop" delivery system, with career centers in their neighborhoods where they can access core employment services and be referred directly to job training, education, or other services. 

Title I requires that standards for success be established for organizations that provide training services and outlines a system for determining their initial eligibility to receive funds.  It establishes the funding mechanism for States and local areas, specifies participant eligibility criteria, and authorizes a broad array of services for youth, adults, and dislocated workers.  It also authorizes certain statewide activities and a system of accountability to ensure that customer needs are met. 

On October 10, 1999, Governor Davis, by Executive Order, established the California Workforce Investment Board.  The Board  reports to the Office of the Governor.  Each member of the Board appointed by the Governor serves at his pleasure.  The Speaker of the Assembly and the Senate Rules Committee appoint two members each to the Board.  The Order also terminated the appointments to the State Job Training Coordinating Council.  The purpose of the Board is to perform the duties and responsibilities required by the federal WIA.

The Division of Apprenticeship Standards (DAS) administers California apprenticeship law and enforces apprenticeship standards for wages, hours, working conditions and the specific skills required for state certification as a journey person in an apprentice occupation. DAS promotes apprenticeship training, consults with program sponsors, and monitors programs to ensure high standards for on-the-job training and supplemental classroom instruction.

The California Apprenticeship Council (CAC) is responsible for providing policy advice on apprenticeship matters to the Director of Industrial Relations, issuing rules and regulations on specific apprenticeship subjects to be published in the California Code of Regulations, and conducting appeals hearings.

As administrator of apprenticeship, DIR's director investigates and issues determinations regarding apprentice disputes, and the CAC hears appeals of these determinations. An apprenticeship is a written, formally structured program of on-the-job training and related classroom instruction.  The training is traditionally designed through the cooperative efforts of management, labor and government.  In the building trades, apprenticeship training is most commonly funded by training funds, established pursuant to collective bargaining agreements.

Apprentices are full-time paid employees whose employment continues after completion of their apprenticeships.  On completion of training, apprentices are certified and recognized as fully qualified, skilled employees.

An apprenticeship program sponsor may be a joint apprenticeship committee (composed of labor and management), unilateral management or labor apprenticeship committee, or an individual employer.

* * *
AB 51 - Koretz 

Apprenticeship programs.






          Vetoed by Governor

This bill would have limited reimbursements for apprenticeship programs in the building and construction trades to programs who fail to graduate at least one apprentice within two years prior to the start of the fiscal year for which the request for reimbursement was made.


AB 2907 – De La Torre

Electrician Apprenticeship.




   
      Chapter 828, Statutes of 2006

This bill extends the entities under whose jurisdiction approved classroom instruction may be provided to include curriculum approved by the Bureau for Private Postsecondary and Vocational Education (BPPVE), as specified.  It also extends timelines for meeting certification requirements, as specified, and allows the California Apprenticeship Council to extend time lines, as specified.



AB 2929 – Laird
Apprenticeship Oversight.






          Vetoed by Governor

This bill would have established new requirements for the Department of Industrial Relations' (DIR's) Division of Apprenticeship Standards (DAS) initial approval and ongoing auditing of apprenticeship programs.



SB 102 – Ducheny

Nurse training funding.





      Chapter 593, Statutes of 2005
This bill authorizes the Employment Training Panel to allocate funds as are available in the annual Budget Act for up to 5 licensed nurse training pilot programs to train individuals who are currently working as nurse assistants or caregivers in a health facility, as defined.  



SB 293 – Ducheny

Workforce Training Act:

education, training, and investment.


                  Chapter 630, Statutes of 2006
This bill deletes obsolete language in the state Unemployment Insurance Code relative to workforce training and job services and incorporate provisions of the 1998 federal Workforce Investment Act (WIA) and additional changes from its reauthorization, as well as provisions that would guide the state's implementation of the Act.


SB 314 – Romero
Job training.





           


          Vetoed by Governor
This bill would have authorized the Employment Training Panel (ETP) to allocate funds for training in job-related vocational skills to increase the productivity and extend retention of workers in seasonal industries. 



SB 665 – Migden

California Career Resource Network.



      Chapter 208, Statutes of 2005
This bill establishes the Career Resources Network, formerly know as the California Occupational Information Coordinating Committee, for the purpose of providing career development information and training primarily to middle and high school students. 


SB 1365 - Aanestad



Electrician Apprenticeships. 





   Without Further Action













This bill would permit three uncertified electricians to work under the supervision of one certified electrician.  Current law permits a certified electrician to supervise no more than one apprentice.

* * *

Labor Standards Enforcement
The wages, hours, and working conditions of private sector employees in California are governed by provisions of the Labor Code and wage orders (i.e. regulations) promulgated by the Industrial Welfare Commission (IWC). 

The California Constitution empowers the Legislature to provide for minimum wages and the general welfare of employees and for those purposes may confer on a commission legislative, executive and judicial powers.  The Legislature has delegated these powers to the Industrial Welfare Commission. 

These laws and wage orders are enforced by the Chief of the Division of Labor Standards Enforcement, also known as the Labor Commissioner.  In addition, the Labor Commissioner determines and collects unpaid wages, licenses farm labor contractors, industrial homework firms, and talent agencies, registers garment manufacturers, and performs field enforcement relating to unlicensed contractors and cash pay.  
In addition to the Labor Code, public sector working conditions may also be governed by other California Codes and Regulations and enforced by appropriate state and local governing bodies and commissions.

* * *
AB 48
- Lieber 

Minimum wage.







          Vetoed by Governor
This bill would have set the minimum wage at $7.25 per hour as of July 1, 2006 and $7.75 per hour as of July 1, 2007, and automatically adjust the minimum wage for inflation on January 1 of each year thereafter. 



AB 169 - Oropeza

Gender Pay Equity. 







          Vetoed by Governor
This bill would have increased the damages an aggrieved employee may obtain if successful civil action to an employer is brought due to a violation of existing law relating to gender-based payment discrimination.  A similar version of this bill was also introduced and vetoed the previous legislative session.  


AB 414 – Klehs

Labor compliance programs: third-party providers.

      Chapter 606, Statutes of 2005

This bill clarifies that a third party, who performs a labor compliance program on a project that uses certain school construction bond funds, may not review the payroll of its own employees or the employees of its subcontractors. 



AB 551 – Bermudez

Employment agencies.



         


          Vetoed by Governor
This bill would have strengthened existing consumer disclosures for domestic referral agencies that           currently do business in California and allow consumers to better understand the potential employer obligations that may arise in situations where they direct and control the manner and means by which the referred domestic worker performs work in the home.



AB 604 – Walters

State property.

       





   Without Further Action
As amended, this bill would have authorized the Department of Parks and Recreation to enter into an operating agreement with a non-profit for the purpose of developing and administering the Crystal Cove Historic District at Crystal Cove State Park.  It would also have repealed existing law requiring the Department of Transportation to transfer a specified parcel of land in the City of Newport Beach to the Department of Parks and Recreation, for use as a park upon payment of specified consideration by the city, subject to specified conditions.  The bill would have authorized the Director of Transportation to sell, exchange, or lease a specified parcel of unimproved property located in Newport Beach, subject to specified conditions.



AB 875 – Koretz

Employee wages and working hours: violators.



          Vetoed by Governor
This bill would have established a "trigger" mechanism following employer wage and hour violations, as specified, whereby the Labor Commissioner would notify appropriate state tax authorities with a recommendation for an audit or investigation of the employer, as specified.  


AB 879 – Torrico


Employment law violations: remedies.




          Vetoed by Governor

This bill would have provided that where an employer fails to file an answer to an administrative complaint with the Labor Commission and fails to attend the administrative hearing, the Superior Court would not hear the employer's appeal of the Labor Commissioner's administrative decision           on a de novo basis, but would instead review the administrative decision only for an abuse of  discretion, unless the Superior Court granted relief to the employer from the  administrative decision under specified criteria.


AB 1093 – Matthews

Employment: wages.






      Chapter 149, Statutes of 2005

This bill provides that an employer may deposit an employee’s wages or advance on wages in an account in any bank, savings and loan association, or credit union of the employee's choice that has a

place of business in this state.  If an employee is discharged or quits, the employer may pay the wages earned and unpaid at the time the employee is discharged or quits by depositing that sum into the account authorized by the employee.  Existing law relating to the payment of wages upon termination or quitting of employment shall continue to apply.  Additionally, this bill modifies the existing requirement for overtime exemption of employees in the computer software field to require that the employee's hourly rate of pay is not less than $41 or the annualized full-time salary equivalent of that rate, provided that all the other requirements for exemption are met and that in each workweek the

employee receives not less than $41 per hour worked.


AB 1184 – Koretz

Nurses and certified nurse assistants: overtime.

 

          Vetoed by Governor

This bill would have prohibited mandatory overtime for state nurses and certified nursing assistants (CNA), except under certain circumstances, as specified.   



AB 1310 – Nunez

Severance offers: disclosures.





          Vetoed by Governor

This bill would have established disclosure and other requirements for employer severance packages offered in exchange for the voluntary resignation of a group of 25 or more employees.



AB 1311 – Committee on Labor and Employment (Koretz, chair)
Labor standards: enforcement hearings.



      Chapter 405, Statutes of 2005

This bill permits the service of the complaint, notice, or decision relating to a labor hearing to be

served as provided in the rule permitting service of a summons in a civil action by leaving a copy at the home or office of the person being served, and thereafter mailing a copy to the person at the place where a copy was left.  


AB 1584 – Evans

Excluded state employees: mediation.




   Without Further Action 
As amended June 21, 2006, this bill would have enacted the Excluded Employee Mediation Act to permit an excluded employee who has filed a grievance with the Department of Personnel Administration, or an employee organization that represents that employee, to request mediation of the grievance under specified conditions.


AB 1734 – Koretz

Private employment: meal periods.




      Chapter 414, Statutes of 2005

Allows existing provisions relative to meal periods that are contained in valid collective bargaining agreements of employees in the motion picture industry or the broadcasting industry to apply in lieu of provisions related to meal periods of applicable state law.


AB 1772 – Committee on Public Employees,

                   Retirement and Social Security.

Classified school employees.





      Chapter 547, Statutes of 2005

This bill provides that personnel commission rules and examination bulletins may be electronically published and transmitted.  Additionally, it extends until January 1, 2007, existing provisions in the Education Code that authorize school districts with a pupil population over 400,000 to make an appointment in an open, entry-level, school-based position from any rank on an eligibility list, with consideration of certain factors and to make an appointment from other than the first 3 ranks of eligible applicants on an eligibility list if one of several specified conditions is satisfied.  

This bill also authorizes the governing board of a school district to permit a permanent classified employee to attend job-related in-service training, with pay, during working hours, a minimum of one school day each year.


AB 1835 – Lieber

Minimum Wage.






      Chapter 230, Statutes of 2006
This bill sets the minimum wage at $7.50 per hour as of January 1, 2007 and $8.00 per hour as of January 1, 2008.  This bill requires the Department of Industrial Relations to adjust upwards the permissible meals and lodging credits by the same percentage as the increases in the minimum wage and to amend and republish the Industrial Welfare Commission's wage orders to be consistent with this bill.  This bill requires every employer that is subject to an amended republished order required under the bill to post in a specified manner a copy of the order.



AB 2072 – Montanez

Representation of minors.






   Without Further Action
This bill would have required those representing minors younger than 16 years of age to submit an application and $25 fee to the Department of Industrial Relations' Division of Labor Standards' Enforcement (DLSE) every two years in order to screen the individuals to determine if they are Megan's Law registrants. Licensed talent agents, those who work with children who must by law be           accompanied by their parents or guardians, or those who have only incidental contact with children are exempted. Willful violation of these requirements would be a misdemeanor, punishable by up to a $10,000 fine, up to a year in county jail, or both.



AB 2095 – Niello

Employment practices.





      Chapter 737, Statutes of 2006
This bill limits the required sexual harassment training for supervisory employees to only those           supervisory employees within California, and makes substantive technical adjustments relative to the required itemization on employee wage statements of hours worked in excess of the normal work period and payment for such hours of work.



AB 2327 – Arambula
Labor contractors.

   





    Vetoed by the Governor

This bill would have required an employer who is a farm labor contractor, as defined, to disclose in the itemized statement the name and address of the legal entity that secured the employer's

services. In addition, the bill would make technical, non-substantive changes.


AB 2334 – Chavez







Janitorial service contractors.





   Without Further Action

This bill would have regulated the janitorial service industry by requiring employers in that industry to register annually with the Labor Commissioner. In order to register, an employer would be required to meet certain insurance and licensing requirements and to pay certain fees, as specified. Failure to register pursuant to these provisions would subject an employer to a civil fine, as specified.

This bill would further require the Labor Commissioner to post a list of lawfully registered janitorial service businesses on the Internet. In addition, this bill would have stated the intent of the Legislature to direct the Labor Commissioner to study, and prepare a report on the status of labor law violations and enforcement in the janitorial service industry.



AB 2536 – Montanez

Employment:  minimum wage and overtime compensation.
   
    Vetoed by the Governor

This bill would have eliminated the overtime exemption for specific personal attendants provided under current law.  As defined, it would apply to babysitters over the age of 18 employed by a private household or by a third party.  It would have specifically exempted those who are under 18 years of age and those who work with those of advanced age, those with a physical disability or with a mental deficiency, those who have not emancipated from the foster care system, those in 24-hour residential care and those in a licensed community care facility.



AB 2555 – Oropeza

Wages:  gender pay equity.






          Vetoed by Governor
This bill would have increased the damages for which an employer may be liable to include a civil penalty of twice the balance of the wages due to the aggrieved employee, or four times the balance of the wages due if the employer's violation is willful, distributed to the Labor and Workforce Development Agency for specified purposes.  This bill would also have required an employer of 50 or more employees to provide each employee with a written statement setting forth the employee's job title, wage rate, and explanation as to how the employee's wages are calculated.  This bill would require the Secretary of Labor and Workforce Development to appoint a commission comprised of representatives from various backgrounds to study pay disparities and report to the Legislature. This provision would become inoperative on April 1, 2008, and would be repealed on January 1, 2009.



AB 2593 – Keene

Compensation:  meal periods:  transportation industry.


          Vetoed by Governor
This bill would have permitted parties in the transportation industry to establish by a collective bargaining agreement an off-duty meal period and an on-duty meal period, if the agreement also provides for a premium rate for overtime hours and a specified regular hourly rate.  This bill also would have stated that it does not affect the requirements for meal periods for employees other than commercial drivers in the transportation industry subject to a collective bargaining agreement.



AB 2595 – Arambula

Manufacturing: logistics training.





          Vetoed by Governor

This bill would have required the Secretary of Labor and Workforce Development and the

California Workforce Investment Board, in collaboration with the California Economic Strategy Panel, to establish, in partnership with specified entities, a logistics worker training initiative for the purpose of making California workers more skilled in the competitive global manufacturing value chain, as provided.



AB 2613 – Mullin

Employment:  overtime compensation:  teachers.


      Chapter 159, Statutes of 2006
This bill provides that overtime compensation requirements in existing law do not apply to an individual employed as a teacher, as defined, at a private elementary or secondary academic institution teaching students in kindergarten or grades 1 to 12, inclusive, and further provides that this exemption not otherwise modify the exemptions from overtime compensation established by the Industrial Welfare Commission for professional, executive, and administrative employees.



AB 3051 – Koretz 
Employment: wages of motion picture employees.

      Chapter 824, Statutes of 2006
This bill revises provisions of existing law governing the final payment of wages for employees engaged in the production or broadcasting of motion pictures. Specifically, this bill requires that an employee engaged in such work whose employment terminates, whether by discharge, lay off, resignation, completion of employment, or otherwise, is entitled to receive payment of the wages earned and unpaid at the time of termination by the next regular payday. 


AB 3054 – Committee on Labor and Employment (Koretz, chair)

Employment fees. 





           

   Without Further Action
This bill increases the portion of the annual licensing fee for a farm labor contractor (FLC), which is deposited into a specified account to fund unpaid wage claims for farm workers from $50 to $150.   



AB 3058 – Committee on Jobs, Economic Development, and the Economy (Arambula, chair)
Business disaster preparedness:  small businesses.

      Chapter 233, Statutes of 2006

This bill amends the duties of the Office of Small Business Advocate to include advocacy on state policy and programs related to small businesses regarding disaster preparedness and recovery, including providing technical assistance.  It requires the Office of Small Business Advocate to develop a Web-based handbook for small businesses on emergency preparedness, responses to emergencies, and recovery strategies.  It requires the Office of Small Business Advocate to conduct at least 3 meetings before July 1, 2008, and annual meetings thereafter, to share best practices for small business disaster preparedness. The meetings are to be held in consultation with small business organizations and take place at different locations throughout the state.  $100,000 is appropriated to the Office of Small Business Advocate to implement the responsibilities imposed by this bill.  This bill also makes various technical, non-substantive changes to correct obsolete cross-references.



ACR 43 - Jerome Horton

Labor.








        Chapter 81, Statutes of 2005
This measure declares that the Division of Labor Standards Enforcement (DLSE) does not have the authority to promulgate a specified regulation relating to meal and rest periods, that this authority rests with the Legislature or the Industrial Welfare Commission, and that Dose’s proposed regulation at Section 13700 of Title 8 of the California Code of Regulations would significantly diminish long-standing protections in California wage and hour law concerning the provision of  meal and rest periods to employees and is inconsistent with existing law.



SB 101 – Battin
Employee compensation.





      Chapter 103, Statutes of 2005
This bill provides clean-up language to SB 1618 (Battin), Chapter 860 of 2004, which requires employers by January 1, 2008 to use only the last four digits or less of an employee's social security number or an existing employee identification number on employee check drafts or vouchers. 


SB 174 – Dunn

Minimum wage.




          


          Vetoed by Governor
This bill would have allowed class action claims on behalf of employees making less than twice the state minimum wage for recovering unpaid minimum wages or overtime compensation. 



SB 184 – Murray
Talent agencies.






        Chapter 46, Statutes of 2005

This bill increases from $10,000 to $50,000 the amount of the surety bond talent agencies are required to deposit with the Labor Commissioner, prior to the issuance or renewal of a license. 



SB 285 – Maldonado


Employee wages.


Returned to Secretary of the Senate pursuant to Joint Rule 56.
This bill would allow the date of mailing to constitute the date of payment for the purposes of the requirement to provide payment within 72 hours to discharged employees.  In addition it would have allowed employers to grant partial days of vacation to exempt employees.


SB 300 – Kuehl
Family and medical leave.





               Without Further Action
This bill would have expanded the scope of the California Family Rights Act (CFRA) to include an employee's independent adult child, grandparent, sibling or domestic partner suffering from a serious health condition.  It would have also prohibited an employer from requiring disclosure of an employee or family member's underlying diagnosis or course of treatment, either through the medical certification process or by any other means and it would have required an employer that knows or has reason to know that an employee may need family and medical leave to provide the employee, within two business days, written information about the right to family and medical leave.


SB 692 – Morrow

Undocumented workers.
             Returned to Secretary of the Senate pursuant to Joint Rule 56




   






    
This bill would have required the California State University to conduct a comprehensive study of the cost and benefits that occur as a result of undocumented immigration.



SB 848 – Dunn
Employment: port owner-operator drivers.
        


          Vetoed by Governor
This bill would have stated findings and declarations of the Legislature and its intent to address the economic imbalance between port owner-operator truck drivers and port motor carriers, authorize collective organization for specified purposes, consistent with state action immunity doctrine.  This bill would have also granted port owner-operator truck drivers the right to organize for purposes of collective bargaining, as specified. 



SB 1167 - Maldonado




Minimum wage increase.





                 Without further action

This bill would have increased the minimum wage to $7.25 effective September 1, 2006 and to $7.75 effective July 1, 2007.


SB 1188 - Florez






Employment: compensation
.





     Without further action


       
This bill would provide that a place of business, where an employee is able to cash a paycheck “without discount” includes a depository institution as defined in provisions of the Financial Code regulating banks. This bill would define “without discount” to mean without a fee charged by the bank or place of business at which the acknowledgment of indebtedness is payable.


SB 1194 – Morrow
Employment: hiring practices:




        
immigration status.





   

     Without further action
This bill would require the Department of Personnel Administration (DPA) and all private employers to verify every potential employee’s immigration status using the federal Basic Pilot program prior to hiring. 


SB 1213 – Dunn
Employment: port-owner operator drivers.



        Vetoed by Governor

This bill would have stated findings and declarations of the Legislature and its intent to address the economic imbalance between port owner-operator truck drivers and port motor carriers, authorize collective organization for specified purposes, consistent with state action immunity doctrine.  This bill would have also granted port owner-operator truck drivers the right to organize for purposes of collective bargaining, as specified.  This legislation was also proposed by SB 848 of 2005 and was vetoed by the Governor.


SB 1254 – Ackerman

Employee-selected flexible work schedule.



   Without further action
This bill would have allowed an individual non-exempt employee, upon approval of the employer, to work up to ten hours per day within a 40-hour workweek without overtime compensation, as specified.   


SB 1414 – Migden

California Fair Share Health Care Act.




          Vetoed by Governor
This bill requires employers with 10,000 or more employees to spend between six percent and eight percent of its total wages, as specified, on employee health insurance costs, or pay a specified amount to the Department of Industrial Relations (DIR) for deposit into the California Fair Share Health Care Fund (Fund).



SB 1468 – Alarcon

Car washes.







      Chapter 656, Statutes of 2006
This bill extends the sunset date on the Car Wash Worker Law from January 1, 2007, to January 1, 2010, and requires the Labor Commissioner to report to the Legislature on specific aspects of the car washing industry.



SB 1561 – Alarcon

Employment:  minors:  entertainment industry.


    
     Without further action

This bill would have enacted the Minors in Entertainment Act, establishing the Division of Minors in Entertainment in the Department of Industrial Relations as the exclusive entity responsible for regulating and enforcing the provision of services intended for minors in the entertainment industry. This bill would have repealed certain provisions regulating minors in the entertainment industry and provide that the act shall prevail over those general provisions regulating the employment of minors if there is a conflict.  


SB 1719 – Cedillo

Payment of wages.






      Chapter 685, Statutes of 2006

This bill permits specified employees working in the entertainment industry and their employers to enter into a collective bargaining agreement to establish a time limit for payment of wages after an employee is discharged or laid off.



SCR 126 - Alarcon
Importation of liquefied natural gas.




     Without further action
This measure would declare, in the event liquefied natural gas LNG) is imported into the State of California by sea-borne transportation, that all longshore work and all vessels, including offshore and shore-side receiving terminals, should be crewed and staffed by a unionized work force, and that all required merchant mariner documents should be of United States Coast Guard issue.
* * *

Occupational Safety and Health
The State of California has been actively involved in workplace safety and health since 1911 and administers its own workplace safety and health program according to provisions of the Federal Occupational Safety and Health Act of 1970.  The federal act permits a state to manage its own occupational safety and health program (a so-called “state plan”) if it meets certain federal requirements.  Among other things, California standards must be at least as effective as all federal standards for which federal standards have been promulgated.

The California program, known as Cal-OSHA, was approved by federal OSHA in 1973.

Cal-OSHA was praised by President Reagan as the best worker safety and health program in the country.

Cal-OSHA covers virtually all workers in the state, including those employed by state and local governments.  Cal-OSHA does not cover federal employees, offshore maritime workers, or domestic service workers in private households.  Cal-OSHA standards are contained in the California Code of Regulations, Title 8, Industrial Relations.

Major units within Cal-OSHA include: 

Division of Occupational Safety and Health (DOSH)--enforces worker safety and health standards and regulations. 

Cal-OSHA Consultation Service--offers free training and consultation to assist both employers and their employees in complying with workplace safety and health regulations. 

OSHA Standards Board--adopts, amends and repeals the standards and regulations. 

OSHA Appeals Board--hears appeals regarding Cal-OSHA enforcement actions. 

Some DOSH responsibilities are mandated by state law only and do not receive federal funding. 

They include:

Certification of employers and consultants involved in asbestos-related work. 

Issuing permits for operation of elevators and aerial passenger tramways. 

Issuing permits for portable and permanent amusement rides and bungee jumping. 

Inspecting mines, tanks, and boilers. 

Certification of loss control services of workers' compensation carriers. 

Responding to complaints of smoking in an enclosed place of employment if the employer has been found guilty of a third violation within the previous year.

* * *
AB 186 – Bogh

Occupational safety and health: fines.


                  Chapter 141, Statutes of 2005

This bill establishes a refund mechanism for workplace safety penalties imposed against public police departments, fire departments, and the California Department of Forestry and Fire Prevention. 



AB 755 – De La Torre

Compensation: piece-rate agricultural and 

garment workers: rest periods.


       


          Vetoed by Governor
This bill would have required piece-rate employers in the agricultural and garment industries to pay piece-rate workers their average piece-rate wages during state-mandated rest periods. 



AB 805 – Chu

Occupational safety and health:

heat illness prevention and response.




    Without further action
This bill would have required the Occupational Safety and Health Standards Board to adopt a standard for heat illness prevention and response for the agricultural industry by December 1, 2006 and for employees in other industries at risk of heat illness by December 1, 2007. 



AB 815 – Lieber
Occupational safety and health.



  

     Without further action
This bill would have required the Cal-OSHA Standards Board (Board) to adopt occupational safety and health standards for any hazardous substances for which there is a quantitative risk assessment prepared or published by the Office of Environmental Health Hazard Assessment (OEHHA).   It also would have required the Hazard Evaluation System and Information Service (HESIS) to recommend revised or new standards to the Board if it finds an existing permissible exposure limit (PEL) is not as protective as HESIS's, or if no PEL is in place for a workplace hazardous substance that is listed as known to the state to cause cancer or reproductive toxicity. 



SB 46 – Alarcon

Occupational safety and health:

masonry cutting. 



         



     Without further action
This bill prohibits the dry-cutting and dry grinding of masonry materials, except where it is determined that the use of water in the cutting or grinding masonry materials is not feasible.  In instances where the use of water is not feasible, the Occupational Safety and Health Standards Board is required to establish alternative administrative and engineering controls.



SB 363 – Perata

Hospitals: lift teams.




          


          Vetoed by Governor
This bill would have required each general acute care hospital, except rural general acute hospitals, to establish a health care worker back-injury prevention plan which would include identifying the need of lift teams and devices for all shifts.


SB 495 – Vincent

Traveling carnivals.


 Returned to Secretary of the Senate pursuant to Joint Rule 56
This bill would have required traveling carnivals operating amusement rides to report certain injuries of users of an amusement ride to the Department of Consumer Affairs and to provide a copy of the report to the injured person. The bill would have also imposed various other requirements on traveling carnivals relative to the safe operation of amusement rides and training of personnel and make a violation of these provisions a crime. 


SB 704 – Speier

State employees: 
protective clothing.


 Returned to Secretary of the Senate pursuant to Joint Rule 56
This bill would require the state to provide clothing ample to screen employees from ultraviolet radiation in instances where the state is bound by collective bargaining agreements to provide certain employees with protective clothing.


SB 727 – Lowenthal

Safety in employment:




 
special purpose personnel elevators.
         


      Chapter 448, Statutes of 2006 

This bill allows a company or person to maintain and repair personnel elevators on cranes that utilize a rack and pinion system in marine terminals if prior experience in the maintenance and repair of such elevators is demonstrated. 


SB 1204 - Perata

Hospitals: lift teams.                





          Vetoed by Governor 

This bill would have required each general acute care hospital to establish a health care worker back injury prevention plan which will include identifying the need of lift teams and devices for all shifts. 


SCR 25 – Speier

Employer safety practices.





     Chapter 105, Statutes of 2005.
This resolution urges employers to consider the effects of ultraviolet (UV) radiation on employees and urges employers to ensure that skin cancer prevention policies for outdoor workers are included in their injury prevention programs.

* * *

Public Works & Prevailing Wages

Existing law requires, except for public works projects of one thousand dollars ($1,000) or less, the payment of not less than the general prevailing rate of per diem wages for work of a similar character in the locality in which the public work is performed, and not less than the general prevailing rate of per diem wages for holiday and overtime work to be paid to all workers employed on public works.

The Director of the Department of Industrial Relations (DIR) is required to determine the general prevailing rate of per diem wages in accordance with specified standards.

An awarding body shall not require the payment of the general prevailing rate of per diem wages or the general prevailing rate of per diem wages for holiday and overtime work for any public works project of twenty-five thousand dollars ($25,000) or less when the project is for construction work, or for any public works project of fifteen thousand dollars ($15,000) or less when the project is for alteration, demolition, repair, or maintenance work, if the awarding body elects to initiate and enforce a labor compliance program, as specified.

* * *
AB 57 – Levine

Public works: prevailing wages.


        


          Vetoed by Governor
This bill would have clarified existing law by requiring employers on public works projects to make timely payments to bona fide pension and healthcare trust funds in order to receive credit for such payments.


AB 581 – Klehs

Public works: wages.



     



     Without further action
This bill would have required awarding bodies on public works projects to submit to the Contractors State License Board (CSLB) the name and license number of all contractors and subcontractors awarded contracts, which CSLB must then post on its website.  It further stated that a licensee's failure to pay wages as required by the Labor Code is cause for disciplinary action by the CSLB, with or without a finding of a violation by the Labor Commissioner, and provided that a joint labor-management committee may bring an action for violations of prevailing wage laws on public works within four years of a violation.



SB 759 – Maldonado
Public works: payroll records.




      Chapter 500, Statutes of 2005
This bill provides that certified payroll information on public works projects may be submitted in an electronic data format if it contains the same information and is verified in the same manner as currently required for written payroll records.  


SB 940 – Torlakson
Public works.





          


          Vetoed by Governor
This bill would have required the Department of Industrial Relations (DIR) to regularly post the prevailing wage rates for residential projects on its Internet Web site.

* * *

Unemployment Insurance and
State Disability Insurance
In 1933 the United States Congress enacted the federal Wagner-Peyser Act of 1933 established a federal-state partnership for employment services under the Department of Labor.   Funding was provided by the federal Social Security Act of 1935 which also established the Unemployment Insurance (UI) program. UI offered, for the first time, an economic line of defense against the effects of unemployment – assisting not only the individual but also the local community. In July 1936, California enacted the Unemployment Reserves Act, and the Department of Employment opened for business.  Since then, the department has undergone many changes – in its role, responsibilities and size. 
Today, the California Employment Development Department (EDD) offers a wide variety of services to millions of Californians under the Job Service, Unemployment Insurance, Disability Insurance, Workforce Investment, and Labor Market Information programs. As California’s largest tax collection agency, EDD also handles the audit and collection of payroll taxes and maintains employment records for more than 17 million California workers.  The program consists of Unemployment Insurance and Employment Training Tax, which are employer contributions, and Disability Insurance and Personal Income Tax, which are withheld from employees' wages.
Unemployment Insurance 
Unemployment Insurance is a nationwide program created to provide partial wage replacement to unemployed workers while they conduct an active search for new work. Unemployment Insurance is a federal-state program, based on federal law, but executed through state law. Employers finance the UI program by tax contributions. In California, the EDD administers the UI program according to guidelines established by the UI Code and the California Code of Regulations, Title 22. 

The UI program benefits the individual and the local community. Payments made directly to the individual ensure that at least some of life's necessities such as food, shelter and clothing can be met while looking for work. For the most part UI benefits are spent in the local community, which helps sustain the economic well-being of local businesses.
State Disability Insurance and Paid Family Leave

California State Disability Insurance (SDI) is a partial wage-replacement insurance plan for California workers. The SDI program is State-mandated, and funded through employee payroll deductions. SDI provides affordable, short-term benefits to eligible workers who suffer a loss of wages when they are unable to work due to a NON-WORK-RELATED illness or injury, or a medically disabling condition from pregnancy or childbirth.
In 2002, historic legislation was enacted to extend disability compensation to cover individuals who take time off of work to care for a seriously ill child, spouse, parent, or domestic partner, or to bond with a new child. Senate Bill 1661 (Chapter 901)   established the Paid Family Leave (PFL) insurance program to be administered by the State Disability Insurance (SDI) program.   The legislation added a 0.08 percent surcharge to the SDI contribution rate, effective January 1, 2004 through 2005, to fund the PFL program.  Afterwards, the SDI contribution rate for both the regular SDI and PFL will be combined and calculated based upon the existing formula specified in the California UI Code.   An estimated 13 million California workers are covered by these programs.
As a result of recent collective bargaining agreements 101,400 State employees will begin participating in these programs.  These state employees began contributing to the SDI Fund in 2005 and will be eligible for benefits in April 2006.
Employment Training Panel
Created in 1982 to address the large displacement of workers resulting from plant closures, the Employment Training Panel’s (ETP) role has been expanded to a statewide economic development partner collaborating with business, labor and other public entities and focusing its funds primarily on the retraining of incumbent workers of businesses challenged by out-of-state competition.
Workforce Services
EDD collects and disseminates Labor Market Information for the state by regions, industries, occupational groups and other demographics on a monthly basis.  This includes UI and SDI program data, hours and earnings, labor force trends and other unemployment facts.
The EDD Job Service program provides assistance to employers and job seekers by maintaining job listing databases for matching qualified applicants with appropriate job openings as well as other employment related services.
EDD also performs the administrative control functions (e.g., funding allocations, compliance monitoring, etc.) for the Workforce Investment Act (WIA). WIA programs provide job training and direct employment opportunities to the local community. This includes all adults and youth, especially dislocated workers, public aid recipients, veterans, older workers, and minorities.
The California Workforce Investment Board (State Board) is responsible for assisting the Governor in performing the duties and responsibilities required by the federal Workforce Investment Act of 1998.

All members of the Board are appointed by the Governor and represent the many facets of workforce development – business, labor, public education, higher education, economic development, youth activities, employment and training, as well as the Legislature.

At the local level, statewide networks of Local Workforce Investment Areas with local boards receive WIA funds to maintain current employment and training programs and to establish new programs.
* * *

AB 391 – Koretz

Unemployment compensation benefits: locked-out workers.

          Vetoed by Governor

Grants eligibility for unemployment insurance benefits to workers who are prevented by their employers from entering the worksite during a trade dispute.



AB 1339 – Committee on Labor and Employment (Koretz, chair)
Employment: movement of work outside California.


          Vetoed by Governor

This bill would have required the Employment Development Department to report to the legislature on the movement of work outside of California. 



AB 1577 – Benoit

Unemployment insurance reform.




      Chapter 152, Statutes of 2005
This bill corrects errors, inaccuracies, and obsolete language in statutes governing the Employment Development Department (EDD) and the programs it administers. 



AB 1884 – Chu 
Unemployment compensation benefits:

locked-out workers.






           
          Vetoed by Governor
This bill would have granted eligibility for unemployment insurance benefits to workers who are prevented from entering the worksite during a trade dispute (locked out).  This bill is similar to AB 391 (Koretz) of 2005, which was also vetoed by the Governor.


AB 2209 – Pavley
Unemployment compensation benefits:

trade disputes: fraud or misconduct.




        Vetoed by Governor
Prohibits an agreement between an employer and an employee that prevents the employee from filing a claim for unemployment compensation benefits.  The bill also requires an employer that has engaged in fraud or misconduct to pay compensation to affected employees equal to the amount of lost unemployment benefits, and defines the term "lockout."


AB 2293 - Nava

Unemployment compensation: false information:



employees of educational institutions.



      Chapter 190, Statutes of 2006
This bill authorizes the Director of the Employment Development Department to assess a penalty, for deposit into a specified fund, against an employer if the director finds that the employer or any employee, officer, or agent of that employer, in submitting facts concerning the termination of a claimant's employment, where the claimant was performing services for an educational institution, as defined, willfully makes a false statement or representation or willfully fails to report a material fact regarding any week during which the services were performed or any time granted to the claimant for

professional development during his or her employment with that employer.  



AB 2344 – Chu

Underground Economy and Tax Gap Act of 2006.


     Without further action
This bill would have required the Employment Development Department (EDD) to develop and administer a tax amnesty program, and would have required the Franchise Tax Board (FTB) to develop and administer a second  voluntary compliance initiative (VCI 2).  




AB 2493 – Cogdill

Employment: family-owned farms:




workers’ compensation and unemployment insurance.


     Without further action
This bill would have excluded from the definition of "employee,", for purpose of workers’ compensation insurance and unemployment insurance tax requirements, any person who provides services on a family-owned farm who is employed, without financial compensation, by his or her parent, spouse, child, grandparent, aunt, uncle, or first or second cousin, if the farm generates less than $100,000 per year in total taxable income. 


AB 2786 – Walters

Withholding of taxes: domestic worker employers:


Without further action
annual reporting.
This bill would have, with respect to wages paid on or after January 1, 2008, and before January 1, 2013, require any employer making the modified election to file with the Director of Employment Development an annual report of contributions and wages paid to the employer's workers, as specified.   It would have also, until 2013, required the Franchise Tax Board to revise income tax returns to allow an employer to report and pay the domestic service employment taxes with respect to the employer's domestic service employee or the employer's income tax return, as provided.



SB 146 – McClintock
Unemployment Compensation: Addresses
.
                    Returned to Secretary of the Senate 









 pursuant to Joint Rule 56
This bill would have required the Employment Development Department (EDD) to obtain a claimant's residence address, in addition to a mailing address, verify the identity of an individual filing claims with all prior employers of record with the department whenever there is a question concerning the individual's identity and verify the address of all last employers by an automated

system that EDD maintains of all employers.  It would also have required EDD to upgrade its computer system for the purpose of the expeditious payment of eligible claims and fraud

detection by using federal funds provided for that purpose.  


SB 382 – Battin

Unemployment Compensation: 






  
symphony musicians.

Returned to Secretary of the Senate pursuant to Joint Rule 56
This bill would have established in the Unemployment Insurance Code that musicians, engaged by a symphony or classical orchestra for ten or less performances per season, are independent contractors and not employees.



SB 1424 – Figueroa

The California Workforce and 



Economic Information Program: administration: report.

   Without further action

This bill would have required the Employment Development Department (EDD) to provide data and information, consult with an advisory committee, and publish a biennial report relative to the          manufacturing sector, as specified.  



SB 1428 – Scott

Unemployment compensation: employer:



motion picture industry.





      Chapter 811, Statutes of 2006

This bill provides that, until January 1, 2012, any employing unit that is a motion picture payroll services company, as defined, shall be treated as an employer of a motion picture production worker, as defined. It requires any employing unit operating as a motion picture payroll services company to report that status to the Employment Development Department.  It also requires any employment unit

operating as a motion picture payroll services company that quits business, to file with the director, a final return and report of wages, as provided, and to notify the motion picture production companies and allied motion picture services of its intent to quit business, as provided. This bill also provides that the employing unit's status would be applied to its affiliated entities, as defined, and requires specified actions by those affiliated entities and the motion picture payroll services company when acquired or created by the motion picture payroll services company.  This bill also requires the director to notify an entity, as provided, that does not satisfy the requirements of a motion picture

payroll services company, as provided, of the facts and circumstances upon which the determination was made.


SB 1690 – Romero 
Unemployment insurance: disability compensation and employment training contracts.






       


       Chapter 519, Statues of 2006
Authorizes the Employment Training Panel (ETP), on a limited basis, to fund the training of workers in seasonal industries. This bill also amends the Unemployment Insurance Code to authorize the Employment Development Department to round up the State Disability Insurance weekly benefit amount to the nearest dollar when the round up exceeds the weekly maximum benefit.

The ETP provisions of this bill are similar to SB 314 (Romero) of 2005.

Workers’ Compensation
BACKGROUND

Workers' compensation, implemented in California in 1913, is a no-fault system, entitling workers to compensation for illness or injury arising out of and in the course of work duties, regardless of the blame which might otherwise be placed on the employer or the employee. The workers' compensation system is premised on a bargain between employers and employees: Employees are supposed to receive benefits for on-the-job injuries. In return, workers’ compensation benefits, which entitle workers to receive medical treatment at no cost to the employee, and which include indemnity and – in certain circumstances – job training benefits, are the exclusive remedy of the injured worker.

Benefit Structure
There are five basic types of workers' compensation benefits, depending on the nature and severity of the worker's injury: Medical care, temporary disability benefits, permanent disability benefits, job displacement (education and training) services, and death benefits. 

Temporary Disability Benefits: Those workers unable to return to work within three days are entitled to temporary disability benefits to partially replace wages lost as a result of the injury. The benefits are generally designed to replace two-thirds of the lost wages, up to a specified maximum. Beginning 1/1/03 the maximum was $602, which increased to $728 on 1/1/04 and to $840 on 1/1/05. For injuries occurring in 2006, the maximum temporary disability rate will be $840 per week or the state average weekly wage (SAWW), whichever is greater. Starting with injuries in 2007, the maximum limit will be $840 plus the percent increase in SAWW or the actual SAWW, whichever is greater. For dates of injury in 2003 through 2006, injured employees who are temporarily disabled with wages less than $189 are entitled to a weekly TD rate of $126. Starting with injuries in 2007, the minimum limit will be $126 plus the percent increase in the SAWW. After 2007, the TD minimum and maximum limits will be indexed every year to the percent increase in the SAWW. Temporary disability benefits are payable every two weeks, on a day designated with the first payment, until the employee is able to return to work or until the employee's condition becomes permanent and stationary.  For injuries that occur on or after 4/19/04, however, TD is limited to two years from the date of first payment for most cases.  TD may be extended to 240 compensable weeks for certain extreme injuries.

Permanent Disability Benefits: Injured workers who are permanently disabled are entitled to receive permanent disability benefits. These benefits are intended to compensate the worker for bodily impairment and diminished future earning capacity.  A worker who is determined to have a permanent total disability receives payments at the temporary disability rate for life. For injuries occurring on or after 1/1/03, permanent total disability awards, and the life pension portion of awards of more than 70%, will be adjusted annually based on the increase in the SAWW.  A worker determined to have a permanent partial disability receives weekly benefits for a period which increases with the percentage of disability. Permanent partial disability benefits are also payable at two-thirds of the injured workers' average weekly wages, but are subject to a lower maximum. The maximum permanent disability (PD) rate increased from $185 in 2003 to $220 by 1/1/06 for those cases claiming less than 70 percent PD, and from $230 in 2003 to $270 by 1/1/06 for those claiming 70 percent or more. The minimum PD rate increases from $100 in 2003 to $130 in 2006. 

Return-to-Work Incentives:  For employers with 50 or more employees, the system will provide for a 15% increase in the PD benefit weekly rate if the employer does not offer the injured worker the opportunity to return to work, as defined.  If the employer offers a return to work the weekly benefit rate is reduced by 15%.   In addition, a grant for workplace modifications to accommodate a returning injured worker is available to employers with 50 or fewer employees.  The grant is $1250 for a temporarily disabled employee and $2500 for a permanently disabled employee.

Vocational Rehabilitation Services/Supplemental Job Displacement Benefits: For injuries occurring prior to 1/1/04, injured workers who are permanently precluded from returning to their former type of work are entitled to vocational rehabilitation services if these services can reasonably be expected to return the worker to suitable gainful employment. This includes the development of a suitable plan, the cost of any training, and a maintenance allowance while participation in rehabilitation.  Total costs for rehabilitation are limited to $16,000.  For workers injured after 1/1/04, a new program offering Supplemental Job Displacement Benefits is applicable.  Those workers whose employers do not make an offer of a modified or alternative job – meeting specified criteria – within 30 days after the worker’s TD ends are entitled to an education voucher for use at state-approved or accredited schools.  The voucher is awarded in amounts from $4000 to $10,000 depending on the level of permanent disability.  For injuries on or after 1/1/09, all vocational rehabilitation benefits, including supplemental job displacement benefits, are eliminated.

Death Benefits: In the event a worker is fatally injured, reasonable burial expenses, up to $5,000, are paid. In addition, the worker's dependents may receive support payments for a period of time. These payments are generally payable in the same manner and amount as temporary disability benefits, but the minimum rate of payment is $224 per week. Effective 1/1/06 death benefits will double: from $125,000 to $250,000 for one dependent; from $145,000 to $290,000 for two dependents; and from $160,000 to $320,000 for three dependents. Effective 1/1/04, if no dependents exist, a benefit payment of $250,000 will go the employee's estate. 
4850 Time:  Existing law provides for a leave-of-absence up to one year with full pay in lieu of workers' compensation temporary disability payments for specified disabled public safety employees, including police officers; firefighters, sheriffs, district attorney and Department of Justice law enforcement personnel, members of the Highway Patrol, probation officers, and specified peace officers and lifeguards employed by the County of Los Angeles.  This disability leave is also known as “4850 time” after the Labor Code section that provides for this benefit.

The Benefit Delivery System

Unlike most social insurance programs (e.g., social security, unemployment compensation), workers' compensation in California, as well as in most other states, is not administered by a government agency. Workers' compensation benefits are administered primarily by private parties -- insurance companies authorized to transact workers' compensation and those employers secure enough to be permitted to self-insure their workers' compensation liability.  The system is intended to be self-executing.  That is, benefits are to be provided to eligible workers without any action by the state.

The state's role in benefit delivery is to oversee the provision of workers' compensation benefits, provide information and assistance to employees, employers, and others involved in the system, and to resolve disputes that arise in the process.
Litigation in the System

The vast majority of workers' compensation claims are handled expeditiously and are administered without dispute or litigation. These are, for the most part, the smaller claims -- those in which only medical care is provided and those in which the injured worker is unable to return to work for only a few days. These smaller claims account for approximately 80% of all workers' compensation claims.  The balance of the claims -- those in which there are significant periods of disability or permanent disability -- account for the vast majority of costs and litigation. In these more serious cases, litigation is common. 

Most workers' compensation cases are litigated initially before workers' compensation judges employed by the Division of Workers' Compensation (DWC).  The decisions of workers' compensation judges are subject to reconsideration by the seven-member Workers' Compensation Appeals Board (WCAB). A WCAB decision is reviewable by the appellate court and the Supreme Court.

Most disputed or "litigated" cases are settled without a decision being rendered by a workers' compensation judge. Most case dispositions are compromise and release settlements -- settlements in which all future liability is released in return for a lump sum payment.  Most other cases are resolved through a stipulated award providing for agreed levels of indemnity and an award of future medical treatment.  A workers’ compensation judge must approve a compromise and release settlement and any stipulated agreements.  If cases are not closed through a compromise and release agreement, they may be reopened for “new and further” disability by a petition filed within five years of the date of the injury.

Applicants’ attorneys’ fees must be approved by a workers' compensation judge, and are generally 9-15% of the settlement amount. Defense attorneys' fees are not regulated.

The Benefit Financing System

The benefit financing system is the process by which employers finance their liability for workers' compensation benefits. Employers may finance their liability for workers' compensation benefits by one of three methods: (1) self-insurance, (2) private insurance, or (3) state insurance.

Self-Insurance:  Most large, stable employers and most government agencies are self-insured for workers' compensation. To become self-insured, employers must obtain a certificate from the Department of Industrial Relations. Private employers must post security as a condition of receiving a certificate of consent to self-insure.


Private Insurance:  Employers may purchase insurance from any of the private insurance companies which are licensed by the Department of Insurance to transact workers' compensation insurance in California. Insurance companies are free to price this insurance at a level they deem appropriate for the insurance and services provided, although rates must be adequate to cover an insurer’s losses and expenses, must not tend to create a monopoly, and must not be unfairly discriminatory.

State Insurance:  Employers may also purchase insurance from the State Compensation Insurance Fund, a state operated entity that exists solely to transact workers' compensation insurance on a non-profit basis. It actively competes with private insurers for business, and it also effectively operates as the assigned risk pool (provider of last resort) for workers' compensation insurance.

Special Funds:  In addition, there are two special funds that pay benefits to injured workers under some circumstances: (1) the Uninsured Employers Fund, and (2) the Subsequent Injuries Fund.

Uninsured Employers Fund:  When an employee is injured while working for an employer who is unlawfully uninsured, and the employer fails to pay or post a bond to pay the compensation due the employee, the employee's compensation is paid from the Uninsured Employers Fund. An attempt is made to recover the amount paid from the uninsured employer.

About 1,000 to 1,500 new claims are filed with the Uninsured Employers Fund annually, at a cost that has reached about $24 million per year. Most of this cost has traditionally been paid by an annual General Fund appropriation.  Beginning in 2004, the UEF will be funded through employer assessment.

Subsequent Injuries Fund:  When an employee has a previous permanent disability or impairment and sustains a subsequent injury, the employer is not liable for the combined disability, but only for that caused by the later injury. However, when the combined permanent disability is at least 70% and certain other criteria are met, the employee may receive additional compensation from the Subsequent Injuries Fund. 

About 400 claims are filed with the Subsequent Injuries Fund annually, at a cost of about $6.5 million. About half the cost is financed by death benefits paid to the state in cases where the deceased employee had no dependents and the balance is paid by an annual General Fund appropriation.

Medical Treatment

An injured worker is entitled to medical treatment that is reasonably required to cure or relieve the effects of the injury.  As of 4/19/04 – and continuing until the development of a comprehensive medical treatment utilization schedule by the administrative director of the Division of Workers’ Compensation in consultation with the Commission on Health and Safety and Workers’ Compensation – this treatment (for all dates of injury) has been redefined as treatment based on guidelines of the American College of Occupational and Environmental Medicine (ACOEM).  These guidelines, by law, are presumed to be correct as to the extent and scope of treatment.  The presumption, however, is rebuttable and may be controverted by a preponderance of evidence that a variance from the guidelines is reasonably required to cure and relieve.  As of this writing, the comprehensive medical treatment utilization schedule described above has not been issued by the administrative director.

Treatment includes medical, surgical, chiropractic and hospital treatment, including nursing, medicines, medical and surgical supplies, and crutches. These services may be provided by a physician, surgeon, psychologist, acupuncturist, optometrist, dentist, podiatrist, or chiropractor. Maximum medical and hospital expenses, out-patient facility fees, pharmaceutical fees, and ambulance, laboratory, and durable medical equipment charges are all subject to fee schedules.  Chiropractic, physical therapy, and occupational therapy visits are capped at 24 visits per occupational injury.

Utilization Review: Each claims administrator must establish an internal utilization review process to approve, modify, delay, or deny treatment recommendations made by a physician or chiropractor.  Only a physician may make these judgments. 

Treating Physicians Presumption:  Previously, the treating physician’s opinion with respect to evaluation and treatment was presumed correct, but the treating physician’s presumption of correctness has been repealed as of April 19, 2005, regardless of the date of injury.

Immediate Medical Treatment:  Medical treatment must be authorized within one working day after an employee files a claim form.  If the employer/carrier delays a liability decision pending an investigation, authorization of medical treatment continues until either the date that liability for the claim is denied or a maximum of $10,000 in medical expenses is reached.  Exhaustion of the $10,000 does not extinguish a claim.

Medical Treatment Providers:  Recent changes in law allow for the creation of Medical Provider Networks (MPNs) to deliver medical services under the workers’ compensation system, and many MPNs have been established.  Under these plans, the MPN determines who will treat the injured worker and, if he/she so desires, the injured worker may seek a second and third opinion from doctors they have chosen from within the network.  Further, the worker may seek an Independent Medical Review to resolve health care disputes.  Some employers have established Health Care Organizations (HCOs) – a modified group health insurance plan – to provide for the medical care of injured workers.  These plans allow the employer to retain control over medical treatment for up to 180 days, and the plans must meet certain quality assurance standards.  Finally, an employer who has neither an MPN nor HCO has medical control for the first thirty days and may thus assign the injured worker to a doctor.  After that time the injured employee may see their own doctor.  An employee may be treated by a predesignated physician from the date of injury if (a) the employer has non-occupational group health insurance coverage, (b) the physician is in that plan and has been treating the employee previously, and (c) the physician agrees to be predesignated.   
Presumptions:  If specified public safety personnel (peace officers and firefighters) suffer a hernia, heart trouble, hepatitis, meningitis, pneumonia, cancer or tuberculosis, or other codified injuries, the injury or illness is presumed to be compensable if the problem develops or manifests itself during a period of service by the worker.  Other evidence may controvert the presumption.  If not controverted, the Workers' Compensation Appeals Board is bound to find that the injury or illness "arose out of and in the course of employment."  Thus, it becomes compensable.

These presumptions apply to, among others, full or part-time law enforcement personnel employed by a sheriff or a police department and firefighters employed by any city, county or district fire departments.  The presumptions do not apply to employees whose principal duties are clerical and clearly do not fall within the scope of active law enforcement or fire-fighting duties.  Generally, the presumptions extend to a period beyond employment equaling three months for each year of service, but not more than 5 years.

Carve-Outs:  In 1993, the first carve-outs were statutorily authorized for the construction industry.  Subsequent legislation expanded carve-out eligibility to all building trades.  Carve-out programs entitle the employer and his employees to engage in an alternative dispute resolution process for purposes of settling workers’ compensation disputes.  Carve-out agreements may work well for different types of employers because the enabling legislation is not overly restrictive, authorizing employers and employees to create a system, which works for them, so long as employee benefits are in no way diminished.  While some programs have resulted in reduced medical and litigation costs, and improved return to work statistics, others reportedly have not.  Statewide data indicates carve-outs have not resulted in any overall savings to employers, but only for some.  The 2003 reform package expanded carve-out eligibility to all unionized employees, so long as (1) the carve-out agreement is negotiated separately from the collective bargaining agreement; (2) the carve-out agreement does not preclude an injured worker’s right to counsel; and (3) the employer employs at least 50 employees.  

Quick Overview of the Last Decade in Workers’ Comp

Prior to 1995, workers’ compensation insurance premium rates in California were set through a system of administered pricing under the so-called “minimum rate law,” which set a single price rate for each insurance classification in California.  Insurers could not reduce the cost to employers below that rate, though insurers could compete after the expiration of the policy year through dividend rebates.  The Workers’ Compensation Insurance Rate Study Commission, set up under earlier legislation, had recommended that California establish a competitive rating system, but recommended certain protections against prices being too low or too high.  At nearly the same time that Commission was making its recommendations California voters passed Proposition 103, which among other provisions, created the elected position of Insurance Commissioner.

One of the Rate Study Commission recommendations would have set a base pure premium rate under which no insurer could price their product without prior Commissioner’s approval.  The Legislature did not implement this measure, choosing instead unbridled competition, which went into effect in 1995.  During the first several years of this deregulation, capital flowed in and prices for workers’ compensation coverage dropped significantly.  However, after several insurance company insolvencies brought on by bad underwriting, unrealistically low prices, high investment returns that went sour with the falling stock market, volatile re-insurance rates, and escalating medical treatment expenses, costs began to rise dramatically.  The extreme volatility and high costs to employers has led to several years of attempts to bring prices down by means of reducing medical costs and utilization and by reducing permanent disability benefits, restricting compensability for various types of disability, and altogether eliminating other benefits, such as vocational rehabilitation.  Workers’ compensation premiums are now dropping and insurance carrier profits are rising rapidly.  However, there are now increasing complaints about improper delays and denials of medical treatment.  Further, there are questions about whether severely reduced disability ratings established by new regulations comply with the statutory requirements and legislative intent to fairly and equitably compensate for severity of injuries and accompanying wage losses; and there are questions about whether carrier profits are excessive.
* * *
AB 427 – La Malfa

Workers’ compensation: local inmates:

temporary disability benefits.
         




     Without further action
This bill restricts temporary disability benefits for inmates of county jails, industrial farms, road camps, and city jails, or inmates on work release who become injured while working, as follows:
· An inmate who did not engage in activities prior to incarceration that would have qualified the individual as an “employee” under specified state law would no longer be entitled to receive temporary disability benefits if unable to work upon release;

· An inmate who was an “employee” prior to incarceration but whose earnings were less than the minimum would receive the minimum benefit if unable to work upon release;

· An inmate who was an “employee” prior to incarceration whose earnings were more than the minimum would receive temporary disability benefits according to the schedule in law, up to the maximum amount allowed, if unable to work upon release.


AB 871 – Keene

Workers’ compensation:





 
health care organizations.






     Without further action
Eases certain requirements governing health care organizations in the workers’ compensation system.  Specifically, the bill: (a) eliminates the right of employees in an HCO to designate their own treating physician after the existing 30-day period; (b) repeals existing provisions relating to HCOs that allow an employee to choose to be treated by a personal physician, personal chiropractor, or personal acupuncturist that the employee has designated prior to injury; (c) deletes certain reporting requirements that apply especially to HCOs.


AB 1368 – Karnette
Workers’ compensation: 



     

apportionment: presumptions.


     

      Chapter 836, Statutes of 2006
Provides that a stricter requirement, approved in 2004, that doctors apportion the causes of an industrial injury (i.e., determine all separate, including possibly non-work related, causes of a disability) shall not apply to peace officers, firefighters, and other safety personnel when they are eligible under prior law to a rebuttable presumption that specified disease-related disabilities arise in the course of employment.



AB 1612 – Pavley

Workers’ compensation: network.





     Without further action
Allows medical providers, with certain exceptions, to withdraw their services from a medical provider network established pursuant to workers’ compensation law.



AB 1737 – Yee
Workers’ compensation.






          Vetoed by Governor

Requires the Commission on Health and Safety and Workers’ Compensation and the Department of Industrial Relations to deliver, by December 1, 2005, a report to the Legislature on the extent to which Medi-Cal is paying for medical treatment that should have been covered by workers' compensation instead.



AB 1862 – Vargas

Workers’ compensation.






          Vetoed by Governor
Requires the Administrative Director of the Division of Workers’ Compensation to conduct a study and prepare and submit to the Governor and the Legislature a report on first aid treatment provided to workers who have sustained minor industrial injuries and illnesses.  Also clarifies that under California law third-party companies may enter into contracts with pharmacies, health care providers, insurance companies, and self-insured entities to provide services including, but not limited to, billing claims processing and reimbursement, and the preparation and filing of required reports.



AB 1883 – De La Torre

Workers’ compensation:

proof of insurance coverage.





          Vetoed by Governor
Requires the Workers’ Compensation Insurance Rating Bureau to maintain a database that includes the name of the workers' compensation insurer for every employer reported to the rating organization, as well as additional specified information, and requires the timely and accurate reporting of the above information to the rating organization by insurers.  Also, requires the collected information to be published on a website accessible to the public.


AB 2068 – Nava

Workers’ compensation:

designation of physician.





      Chapter 819, Statutes of 2006
Extends, to 12/31/09, the sunset date on the right of employees to pre-designate their personal physician prior to an industrial injury, eliminates the 7% cap on the total number of employees that may pre-designate, and provides that a “personal physician” includes a corporation, partnership, or association of licensed doctors of medicine or osteopathy.



AB 2087 – Benoit

Workers’ compensation:

claimant information.





      Chapter 115, Statutes of 2006
Requires the administrative director of the Division of Workers’ Compensation to prepare an aggregated summary of all self-insured employers' liability to pay compensation reported on self-insured employers' annual reports, including a separate summary for public and private employer self-insurers.



AB 2287 – Chu

Workers’ compensation: acupuncture.




          Vetoed by Governor
Defines acupuncture treatment that is reasonably required to relieve the injured worker from the effects of his or her injury as treatment that is based upon the guidelines adopted by the AD pursuant to Labor Code Section 5307.27 or, prior to the adoption of those guidelines, the guidelines set forth in “Acupuncture and Electroacupuncture: Evidence-Based Treatment Guidelines-August 2004” published by the Council of Acupuncture and Oriental Medicine Associations and the Foundation for Acupuncture Research.


AB 2292 – Montanez

Workers’ compensation: death benefits.



      Chapter 119, Statutes of 2006
Provides that death benefits due under workers’ compensation law shall not have to be paid to the state when death benefits are paid to the estate of  a deceased employee.


AB 2942 – Koretz

Workers’ compensation:

inpatient burn diagnoses: reimbursement review.


          Vetoed by Governor
Requires that inpatient burn Diagnostic-Related Groups (categories of burns under the federal MediCare system) 504 to 511, inclusive, be separately reimbursed at a rate of 120% of estimated facility costs. These provisions would be operative only until the administrative director of the Division of Workers’ Compensation adopts an alternative reimbursement methodology for inpatient burn DRGs.



AB 3026 – Lieber

Workers’ compensation: peace officers.
              


     Without further action
Grants peace officers the right to be treated for a workplace injury by a physician of his or her choice at a facility of his or her choice within a reasonable geographic area.  Also requires an employer to provide to that injured employee all reasonable medical treatment recommended by the employee’s designated treating physician to cure or relieve the employee from the effects of his or her injury.


SB 177 – Poochigian
Workers’ compensation: labor-management agreements: State of California.



 Returned to Secretary of the Senate pursuant to Joint Rule 56
Authorizes the state, in its capacity as an employer, to enter into agreements with recognized or certified exclusive bargaining representatives of its employees for the purpose of establishing separate, negotiated systems of workers’ compensation coverage (i.e., “carve-outs).


SB 178 – Poochigian

Workers compensation:

Returned to Secretary of the Senate pursuant to Joint Rule 56
private self-insurance groups.


Establishes a new process for the creation and regulation of any group of private employers formed for the purpose of self-insuring the workers’ compensation insurance obligations of the group members.



SB 179 – Poochigian

Workers’ compensation:
fraud prevention.


 Returned to Secretary of the Senate pursuant to Joint Rule 56
Transfers from the Insurance Commissioner to the Attorney General the authority to investigate and prosecute workers’ compensation insurance fraud and to make grants for such investigations and prosecutions.



SB 292 – Speier
Workers’ compensation.






     Without further action
Under the workers’ compensation system, prescribes the formula to be used for reimbursement to pharmacies, practitioners, and other entities for a drug that is not found in the Medi-Cal database, including repackaged drugs.  Also clarifies the law relating to access by specified media representatives to information on individual workers’ compensation cases.


SB 331 – Cedillo

Workers’ compensation:







 
medical fee schedule. 
       Returned to the Secretary of the Senate pursuant to Joint Rule 56
With respect to workers’ compensation law, deletes the requirement that reimbursement and fees for pharmacy services and drugs be based on Medi-Cal rates and would instead specify that maximum reimbursement rates or fees provided outside of a hospital setting to injured workers shall not be less than the average wholesale price (AWP) plus a dispensing fee of $7.25.  The new reimbursement rate and fee provision would apply only to pharmacy services and drugs dispensed after January 1, 2006.



SB 406 – Dutton

Workers’ compensation:




           
medical expenses and indemnity payments report.
           

     Without further action

 




   
Requires the Commission on Health and Safety and Workers' Compensation, on or before June 30, 2006, to prepare a report to the Legislature regarding the feasibility of collecting and providing statewide public agency data related to medical and indemnity costs and payments made by the state and by employers that are self-insured. 



SB 510 – Hollingsworth

Workers’ compensation:




          
motorcycles and specialty vehicles.






           Died on file
Requires the Workers' Compensation Insurance Rating Bureau to study motorcycle and specialty vehicle dealerships to investigate whether recent changes in those businesses warrant alterations in occupational classifications or the applicable rating system, and to determine whether the classifications and rating system are similar enough to automobile dealerships to warrant integration of the two rating systems.



SB 538 – Kuehl

Workers’ compensation:




medical provider networks:                                 
accountability.



         



     Without further action
Sets care and service guidelines for the new Medical Provider Networks established by SB899 (2004).  Requires an MPN to, among other things, demonstrate to the administrative director of the Division of Workers’ Compensation that it has the organizational and administrative capacity to provide services to covered employees, to provide reliable projections of the number and geographic location of covered employees in the network, to establish and monitor the performance of quality assurance committees, and to reapply for approval every three years.



SB 549 – Poochigian

Workers’ compensation:







  
experience rating.


 Returned to Secretary of the Senate pursuant to Joint Rule 56
Requires a classification system for workers covered by workers’ compensation insurance developed by an insurer to be filed with the commissioner 45 days prior to its use.


SB 639 – Alarcon

Workers’ compensation: experience rating: occupational classifications.              
 Returned to Secretary of the Senate pursuant to Joint Rule 56
Requires that the primary component of an experience rating plan under workers’ compensation be the number of claims filed by an employer relative to the average number of claims filed by comparable businesses, and would prohibit the amount of reserves that an insurer is required to maintain for an employer from being used as a component of an experience rating plan.  Also prohibits classification of all an employer’s workers solely based on the industry in which the employer is engaged.


SB 815 – Perata

Workers’ compensation:

permanent disability: schedule.





          Vetoed by Governor
This bill would have doubled, over a three-year period, the number of weeks of permanent disability payments for each percentage of rated disability.



SB 916 – Speier

Workers’ compensation:

defined benefits plans:






           

disability indemnity benefits. 
 Returned to Secretary of the Senate pursuant to Joint Rule 56
Finds and declares that it is not the intent of the law to allow workers’ compensation indemnity payments, when combined with the pension payments from a defined benefit retirement plan, to cause the income of a retired employee to exceed the income the employee would have received had he or she not retired.  Specifically, this bill requires a workers’ compensation claims administrator to suspend indemnity benefit payments when the total retirement allowance received by the person is greater than 90 percent of the person’s final compensation. 



SB 1023 – Dunn

Workers’ compensation: enforcement: penalties.



          Vetoed by Governor
It would have specified that an injured worker who is required to go to the appropriate court to enforce a previous award of a workers’ compensation administrative law judge or the Workers’ Compensation Appeals Board would receive an additional award of $2000.  The bill would have further specified that if the employee is forced to go to court a second time on the same matter the employee would receive an additional $5000.



SB 1219 – Alquist

Workers’ compensation: fellowship programs.



     Without further action
This bill would have provided that any person who participates in a summer fellowship program for teachers conducted by a private, nonprofit organization shall be deemed to be an employee of the organization for the purposes of workers’ compensation coverage.



SB 1625 – Denham

Workers’ compensation insurance:

uniform experience rating plan.



   

     Without further action
Allows an employer of horse trainers to obtain an approved workers’ compensation rating plan, and thus authorized workers’ compensation coverage, by means of an alternate employer endorsement approved by the Insurance Commissioner.



SB 1815 – Romero

Workers’ compensation:  peace officers.




     Without further action
Grants peace officers the right to be treated for a workplace injury by a physician of his or her choice, at a facility of his or her choice, within a reasonable geographic area.  Also specifies that the treatment recommended by the treating physician shall be presumed correct. 
* * *
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