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2001 - 2002 Session Legislative Summary

of the Senate Committee on Labor and Industrial Relations

Dear Friends:

I am proud to submit this report of legislative action on labor and workforce

development issues covering the 2001-2002 Legislative Session.  I believe such a

report serves as an important resource of major interest to my fellow legislators,

labor organizations, employer associations, community groups, and individual

employers and workers.

I encourage all in

terested parties to actively participate in the Committee’s

process.  Such involvement is crucial to developing sound labor and employment

relations policy for the people of California.

A copy of this summary is also hosted online at the Committee’s web 

site at

www.sen.ca.gov

.

If you need additional information regarding this summary, or activities of

the Committee, please contact my staff at (916) 445-1237.

Yours truly,

RICHARD ALARCÓN, CHAIR


WORKERS’ COMPENSATION
Background

California’s workers’ compensation system was established in 1913 and provides the exclusive remedy for industrial injuries, irrespective of the fault of the employee or employer.  Injured workers receive medical treatment without cost to the employee and receive a variety of benefits to compensate for injuries arising out of and in the course of employment.

All employers in California, except the state, must secure payment of workers’ compensation insurance through purchase of an insurance policy or a certificate of self-insurance.  The state is a legally uninsured employer.

Disputes are adjudicated by workers’ compensation judges employed by the Division of Workers’ Compensation in the Department of Industrial Relations.  The Workers’ Compensation Appeals Board may reconsider decisions of these judges.      

Benefits

Workers’ compensation benefits consist of the following:

Temporary and Permanent Total Disability.  Workers' compensation disability indemnity benefits are paid at the rate of 2/3 of the worker's average weekly wage at the time of the injury or illness caused by employment but are subject to statutory minimums and maximums.   

Temporary disability benefits are paid during the period that a worker recovers from an illness or injury.  The minimum benefit is the lesser of $126 per week or 100 percent of the employee’s average weekly wage paid by all employers.  The maximum benefit is $490 per week.

Permanent total disability benefits are paid to a worker whose injury results in a total disability.  The minimum benefit is $112 per week and the maximum benefit is capped at $490 per week for life.

Permanent Partial Disability.  Permanent partial disability benefits are paid to workers whose injury or illness leaves them permanently but only partially impaired.  This benefit is capped at $140 per week for a disability up to 14.75 percent, $160 per week for a disability between 15 and 24.75 percent, $170 for a disability between 25 and 69.75 percent, and $230 for a disability between 70 and 99.75 percent.  The minimum benefit is $70 per week.  

The number of weeks for which permanent partial disability payments are allowed is based on the percentage of permanent disability and increases with the severity of the disability.  The duration of benefits ranges from three weeks for a one-percent disability to 694 weeks (over 13 years) for a 99.75 percent disability.  

Vocational Rehabilitation.  The Administrative Director (AD) of the Division of Workers’ Compensation is required to establish a vocational rehabilitation unit, which has specified duties, including approving vocational rehabilitation plans developed by a qualified rehabilitation representative.  The maximum aggregate vocational rehabilitation counselor fee that may be charged is $4,500.

An employee may receive additional living expenses while receiving vocational rehabilitation.  This vocational rehabilitation maintenance allowance is capped at $246 per week.  In no event may the counseling fees, maintenance allowance, and costs associated with, or arising out of, vocational rehabilitation services incurred after the employee’s request for vocational rehabilitation services, except temporary disability payments, exceed $16,000.

A qualified injured worker may receive vocational rehabilitation benefits if they are: (1) determined to be medically eligible because an injury resulting in a permanent disability prevents them from engaging in their usual occupation and (2) expected to find employment that is economically feasible after completing a rehabilitation plan.

The employer is not required to provide vocational rehabilitation if modified or alternative work is provided for at least 12 months, wages at the time of injury are not reduced by more than 15 percent, and the worker can perform the essential functions of the job.

Life Pension.  A worker who is 70 percent or more disabled, but less than 100 percent disabled receives a life pension for the remainder of his or her life when the permanent partial benefits are exhausted.  This benefit is paid at the rate of 1.5 percent for each degree of disability above 60 percent and ranges from a maximum of $39 per week for a 70 percent disability to $154 per week for a 99.75 percent disability.

Death Benefits.  Total and partial dependents of a worker who dies as a result of an industrial injury are entitled to a death benefit.  These benefits include $125,000 for a single total dependent, $145,000 where there are two total dependents and $160,000 for three or more total dependents.  This benefit is paid at the rate of temporary disability benefits, but not less than $224 per week, until the benefit amounts are exhausted.  A minor who was totally dependent on the deceased worker receives the benefit until reaching the age of 18, notwithstanding the maximum limitation.

4850 Time.  Existing law provides for a leave-of-absence up to one year with full pay in lieu of workers' compensation temporary disability payments for specified disabled public safety employees, including police officers; firefighters; sheriffs; district attorney and Department of Justice law enforcement personnel, members of the Highway Patrol, probation officers, and specified peace officers and lifeguards employed by the County of Los Angeles.

This disability leave is also known as “4850 time” after the Labor Code section that provides for this benefit.

Medical Treatment

Background. An injured worker is entitled to medical treatment that is reasonably required to cure or relieve the effects of the injury.  This treatment includes medical, surgical, chiropractic and hospital treatment, including nursing, medicines, medical and surgical supplies, and crutches. These services may be provided by a physician, surgeon, psychologist, acupuncturist, optometrist, dentist, podiatrist, or chiropractor. Maximum medical and hospital expenses are subject to a medical fee schedule and an inpatient hospital fee schedule promulgated by the Director of the Division of Workers’ Compensation.

Managed Care. An employer may control the medical treatment of an injured worker for 30 days.  After 30 days, the worker may receive treatment from a physician of his or her choice.  The worker may receive treatment from his or her personal physician if the worker designates this choice prior to the injury.

If the worker has not pre-designated a personal physician, the worker must receive care from a health care organization (HCO) for 90 days, if the employer does not offer health care for non-occupational illness or injury and the employee has chosen to receive treatment from one of the HCO’s offered by the employer.  If the employer offers health care for non-occupational illness or injury, the employee is required to be treated by a HCO for 180 days.

Medical – Legal Examinations.  Disputes occur regarding the compensability of an injury, i.e. did the injury arise out of and in the course of employment?  The treating physician determines if the injury is compensable. If the employer or employee disputes the physician’s report, both are entitled to obtain an additional medical legal report at the employer’s expense. If the worker is not represented by an attorney, the worker may choose a qualified medical evaluator (QME) from a list of five QME’s furnished by the Division of Workers’ Compensation.  If the worker is represented, the parties are required to attempt to select an agreed medical Evaluator (AME).  If the parties cannot reach agreement each party is permitted to obtain a report from a QME at the expense of the employer. The employee may obtain additional reports at his or her expense. 

If a worker is permanently disabled, when the condition becomes “permanent and stationary” the treating physician completes an evaluation and determines the extent of the permanent disability.  If the report is disputed, the parties may seek an additional evaluation from an AME or QME following procedures that are similar in disputed cases of compensability.

The medical – legal report is used to determine the extent of disability and is expressed as a percentage after being modified by age and occupation.  Medical – legal expenses are subject to a fee schedule promulgated by the administrative director.

Treating Physician Presumption. The primary treating physician (PTP) or the physician’s designee is required to "render opinions on all medical issues necessary to determine eligibility for compensation."  When additional medical reports are obtained for assessment of permanent disability, permanent and stationary status, medical eligibility for vocational rehabilitation, medical treatment, and the existence of new and further disability, the findings of the treating physician are presumed to be correct. This presumption is rebuttable and may be controverted by a preponderance of medical opinion indicating a different level of impairment.

The presumption was established by the 1993 workers’ compensation reforms and was meant to reduce the frequency of medical reports by reducing the incentive of any party to request a report from a second (or third) forensic physician. Since the original report by the treating physician is presumed correct, it is less likely that a second report will prevail in a dispute and hence less likely that one will be requested. 

Presumptions.  If specified public safety personnel (peace officers and firefighters) suffer a hernia, heart trouble, hepatitis, meningitis, pneumonia, cancer or tuberculosis, the injury or illness is presumed to be compensable if the problem develops or manifests itself during a period of service by the worker.  Other evidence may controvert the presumption.  If not controverted, the Workers' Compensation Appeals Board is bound to find that the injury or illness "arose out of and in the course of employment."  Thus, it becomes compensable.

These presumptions apply to, among others, full or part-time law enforcement personnel employed by a sheriff or a police department and firefighters employed by any city, county or district fire departments.  The presumptions do not apply to employees whose principal duties are clerical and clearly do not fall within the scope of active law enforcement or firefighting duties.  Generally, the presumptions extend to a period beyond employment equaling three months for each year of service, but not more than 5 years.

Issues

There are numerous issues involving California’s workers’ compensation system.  They include:

Determining payment for permanent partial disability.  This component of the system has been widely criticized.  It is procedurally complicated and provides minimal compensation at high cost.  The ratings are often inconsistent, benefits unpredictable and the validity of the ratings are questionable.  There are complaints that the system is too litigious.  According to a survey by the California Workers’ Compensation Institute, claim frequency is second highest among all the states.  

Treating physician presumption.  The primary treating physician (PTP) or the physician’s designee is required to "render opinions on all medical issues necessary to determine eligibility for compensation."  When additional medical reports are obtained for assessment of permanent disability, permanent and stationary status, medical eligibility for vocational rehabilitation, medical treatment, and the existence of new and further disability, the findings of the treating physician are presumed to be correct. 

The presumption was established by the 1993 workers’ compensation reforms and was meant to reduce the frequency of medical reports by reducing the incentive of any party to request a report from a second (or third) forensic physician. Since the original report by the treating physician is presumed correct, it was presumed less likely that a second report will prevail in a dispute and hence less likely that one will be requested. 

It is argued that the presumption has increased costs to the system by as much as $400 million or more.

Medical costs, including the cost of pharmaceutical benefits.  Even though claim frequency has trended downward over the past decade, costs have increased, in part, it is argued, by increased medical expenses. It is contended that medical costs are increasing at a rate five times that of medical costs outside the workers’ compensation system. The California Commission on Health and Safety and Workers’ Compensation reports that within workers’ compensation, California’s pharmaceutical reimbursement rates are near the highest among the various states reviewed.  The Commission stated that the simplest option for reducing the cost of pharmaceuticals is to give insurers/employers control over the dispensing of pharmaceuticals for the life of the claim.  Even with employer control, a fee schedule will remain a component of cost control.  Finally, a rule should be adopted requiring a generic, when available, except when the medical provider specifies "dispense as written." 

Administration of the workers’ compensation adjudicatory process.  It is argued that a “court administrator” should be created to administer the workers’ compensation adjudicatory process within the Division of Workers’ Compensation.  The Court Administrator would further the interests of uniformity and expedition of proceedings before workers’ compensation administrative law judges, assure that all judges are qualified and adhere to deadlines mandated by law or regulations, and manage procedural matters at the trial level.

Division of Workers’ Compensation audit program.  The administrative director of the Division of Workers’ Compensation is required to audit insurers, self-insured employers and third-party administrators.  At least one-half of audits must be selected at random.  The administrative director must establish priorities for audits. 

It is argued that the requirement to conduct random audits is arbitrary and an inefficient use of resources and that the audit priorities should be specified in statute.

Section 5814 penalties. Labor Code section 5814 states in pertinent part that "when payment of

compensation has been unreasonably delayed or refused, either prior to or subsequent to the issuance of an award, the full amount of the order, decision or award shall be increased by 10 percent." Over the past thirty years, this brief provision has been the subject of considerable litigation and controversy. It has been generally criticized because current case law differs from the literal language of the statute, resulting in confusion.  It is further argued that the statute is difficult to interpret; the classes of benefits to which penalties apply are not defined and have developed on an inconsistent, ad hoc basis.

Payment on demand.   Existing law requires that disability indemnity payments be made by a written instrument that is immediately negotiable and payable in cash, on demand.  It is argued that there are delays in the negotiation of these written instruments due solely to the application of state or federal banking laws or regulations.

Efficacy of vocational rehabilitation benefits – Return to work.  The Administrative Director of the Division of Workers’ Compensation is required to establish a vocational rehabilitation unit, which has specified duties, including approving vocational rehabilitation plans developed by a qualified rehabilitation representative.  The maximum aggregate vocational rehabilitation counselor fee that may be charged is $4,500.

An employee may receive additional living expenses while receiving vocational rehabilitation.  This vocational rehabilitation maintenance allowance is capped at $246 per week.  In no event may the counseling fees, maintenance allowance, and costs associated with, or arising out of, vocational rehabilitation services incurred after the employee’s request for vocational rehabilitation services, except temporary disability payments, exceed $16,000.

A qualified injured worker may receive vocational rehabilitation benefits if they are: (1) determined to be medically eligible because an injury resulting in a permanent disability prevents them from engaging in their usual occupation and (2) expected to find employment that is economically feasible after completing a rehabilitation plan.

The employer is not required to provide vocational rehabilitation if modified or alternative work is provided for at least 12 months, wages at the time of injury are not reduced by more than 15 percent, and the worker can perform the essential functions of the job.

Generally, employers and insurers contend that the vocational rehabilitation component of the system is not cost efficient

Employer control of medical treatment.   An employer may control the medical treatment of an injured worker for 30 days.  After 30 days, the worker may receive treatment from a physician of his or her choice.  The worker may receive treatment from his or her personal physician if the worker designates this choice prior to the injury.  Some employers and insurers argue that the employer should be able to control medical treatment for a longer period of time.

Dual offering of Health Care Organizations. If a worker has not pre-designated a personal physician, the worker must receive care from a health care organization for 90 days, if the employer does not offer health care for non-occupational illness or injury and the employee has chosen to receive treatment from one of the HCO’s offered by the employer.  If the employer offers health care for non-occupational illness or injury, the employee is required to be treated by a HCO for 180 days.  The employer must contract with two HCO’s.

Benefit notice simplification. The benefit notice system is complex, cumbersome, and not currently designed to provide meaningful information to injured workers regarding benefit levels or to collect appropriate data to monitor prompt delivery of proper benefits.  The California Commission on Health and Safety and Workers’ Compensation has made several recommendations to improve the benefit notice system.ealth and Workers’ CompensaWor

Disclosure of medical information. Existing law requires an insurer, except as provided below, 

to discuss all elements of the claim file that affect the employer's premium with the employer, and supply copies of the documents that affect the premium at the employer's expense during reasonable business hours.

Medical information, as defined in the Confidentiality of Medical Information Act, about an employee who has filed a workers' compensation, cannot be disclosed to an employer by an insurer, third-party administrator retained by a self-insured employer to administer the employer's workers' compensation claims, and those employees and agents specified by a self-insured employer to administer the employer's workers' compensation claims, except as follows:

a)  If the diagnosis of the injury for which workers' compensation is claimed would affect the employer's premium.

b)  Medical information regarding the injury for which workers' compensation is claimed that is necessary for the employer to have in order for the employer to modify the employee's work duties.

Some employers, primarily self-insured, and insurers have argue that the medical privacy provisions prevent any (or at least inhibit) medical information to be disclosed to employers and that information should be allowed to disclosed to properly administer claims without infringing on the medical privacy rights of employees. 

“Baseball arbitration” (final offer arbitration).

Where either the employer or the employee has obtained evaluations of the employee's permanent impairment and limitations from a qualified medical evaluator and either party contests the comprehensive medical evaluation of the other party, the workers' compensation judge or the appeals board is limited to choosing between either party's proposed permanent disability rating. 

However, the result of the use of such ‘baseball arbitration’ is often perceived as unfair. Experienced triers of fact in the workers' compensation field believe that more often than not an applicant's true disability lies somewhere between the description of permanent disability obtained by the applicant and that procured by the defendant. Concern has been expressed that the workers’ compensation judge may be “forced” to award too much or too little in permanent disability benefits to the injured worker.


Single Indemnity Rate.

Temporary disability and permanent disability benefits are paid out at different weekly rates. 

A CHSWC study determined that these different weekly rates are confusing to administrators and workers and contribute to errors and delays in benefit payments. The Commission recommends that consideration be given to the proposal that an injured worker receive payment for all types of workers’ compensation indemnity benefits at a single weekly rate. Under this proposal all workers’ compensation benefits would be paid at the Temporary Disability rate regardless of the type of benefit.  This would not change the total amount of benefits, only the rate at which they are paid out.

Significant Legislation

Assembly Bill No. 749 (Calderon)  This bill increases workers’ compensation benefits and makes numerous changes in the administration of the workers’ compensation system, as follows:

Benefit Payments

Temporary and Total Permanent Disability.   Increases the minimum weekly benefit to $126, without regard to earnings.  Increases the maximum weekly benefit from $490 to $602 for injuries occurring on and after January 1, 2003, to $728 for injuries occurring on or after January 1, 2004, and to $840 for injuries occurring on or after January 1, 2005.

Commencing January 1, 2006, and each January 1 thereafter, the maximum and minimum benefit is increased by an amount equal to the percentage increase in the “state average weekly wage” as compared to the prior year.  

Defines "state average weekly wage" as the average weekly wage as reported by the Bureau of Labor Statistics in the U.S. Department of Labor for the twelve months ending March 31 of the calendar year preceding the year in which the injury occurred. 

Permanent Partial Disability.   Increases partial disability benefits over four years.  For injuries occurring on or after January 1, 2006, the  maximum weekly partial disability benefit, currently between $140 and $230 per week, would increase to $250 for all partial disability ratings under 70 percent.  For injuries rated 70 percent or greater, the maximum benefit would be $270 per week . The minimum benefit amount would increase from $70 to $130 per week.

Increases the number of weeks an injured worker may receive partial disability benefits for each one percent of disability.  For injuries on or after July 1, 2004, the week multiples would increase from three to four weeks for disability ratings of less than 10 percent and from four to five weeks for ratings of 10 percent to less than  20 percent.

Life Pension.   Provides for injuries on or after January 1, 2006, the minimum benefit amount would increase from $39 to $77 per week and the maximum benefit amount would increase from $154 to $307 per week.   

Provides that for injuries on or after January 1, 2003, an employee who becomes entitled to a life pension or total permanent  disability indemnity shall have that payment increased  annually, commencing January 1, 2004, and each January 1, thereafter, by an amount equal to the percentage increase in the state average weekly wage as compared to the prior year.
Death Benefits.  Increases death benefits, effective January 1, 2005, from  $125,000, $145,000 or $160,000 to $165,000, $195,000 or  $215,000, according to the number of total surviving  dependents.

With respect to presumption of dependency, provides that if no person qualifies as wholly dependent, as specified, then the parent or parents of the deceased employee, or if there is no living parent or parents, then a beneficiary named in the deceased employee’s will, shall be conclusively presumed to be wholly dependent for support upon the deceased employee.

Vocational Rehabilitation.  Provides that an employer and a represented employee may agree to settle the employee’s right to prospective rehabilitation services with a one-time payment of $10,000 for the employee’s use in self-directed vocational rehabilitation.  Requires the rehabilitation unit in the Division of Workers’ Compensation to approve or disapprove the settlement agreement upon a specified finding.

Requires the attorney representing the employee to fully disclose and explain the nature and quality of the rights and privileges being waived.

Return to Work.   Creates a grant-based return to work program to subsidize employers that modify the workplace in order to return injured workers to work. Specifically, (1) up to $2,500 for modifying the workplace; (2) up to $1,200 in wage subsidy for taking back an injured worker to modified duties; and (3) a premium rebate of up to $1,800 over two years for employers with less than 100 employees and up to $900 over two years for employers with over 100 employees. The maximum reimbursement for workplace modification and wage replacement is $2,500.

This provision “sunsets” on January 1, 2009.
 
Section 5814 Penalties. Provides that multiple increases shall not be awarded for repeated delays in making a series of payments due for the same type or specie of benefit, as specified. 

Medical Treatment

Treating Physician Presumption.  For injuries occurring on or after January 1, 2003, eliminates this presumption except where the employee has been treated by his or her personal physician or personal chiropractor who has been pre-designated. 

Industrial Medical Council.  Requires the IMC and the Administrative Director of the Division of Workers’ Compensation to develop and periodically revise educational materials to be used to provide treating physicians with information and training in basic concepts or workers’ compensation, the role of the treating physician, the conduct of permanent and stationary evaluations, and report writing.

Pharmaceutical Benefits.   Provides that any pharmacy providing medicines and medical supplies must provide the generic drug equivalent, if a generic drug equivalent is available, unless the prescribing physician specifically provides otherwise in writing.

Provides that when a self- insured employer, group of self- insured employers, insurer of an employer, or group of insurers contracts with a pharmacy, group of pharmacies, or pharmacy benefit network to provide medicines and medical supplies required to be provided to injured employees, those injured employees that are subject to the contract must be provided medicines and medical supplies in the manner prescribed in the contract for as long as medicine or medical supplies are reasonably required to cure or relieve the injured employee from the effects of the injury.

This provision does not affect the ability of employee-selected physicians to continue to prescribe and have the employer provide medicines and medical supplies that the physicians deem reasonably required to cure the injured employee from the effects of the injury.

Each contract described above must comply with standards adopted by the administrative director.  Those standards must insure guaranteed access to a pharmacy within a reasonable geographic distance from the injured employee’s residence.

Requires the administrative director, after public hearings, to adopt not later than July 1, 2003, and revise, no less frequently than biennially, an official pharmaceutical fee  schedule which shall establish reasonable maximum fees paid for medicines and medical supplies. This schedule must be included within the official medical fee schedule adopted by the administrative director.  In adopting the reasonable maximum fees included within the official pharmaceutical fee schedule the administrative director may consult any relevant studies or practices in other states.

Health Care Organizations (HCO).  Provides that if the health care organization (HCO)  is a health care service plan licensed pursuant to the Knox-Keene Health Care Service Plan Act that HCO is deemed to be a HCO without further application.

Eliminates the requirement to contract with two HCOs.

Limits mandatory medical treatment by an HCO to 180 days.

Outpatient Services.  Provides that the Administrative Director (AD) has the sole authority to develop an outpatient surgery facility fee for services not performed under contract, provided the schedule meets several requirements.  Requires the process used by the AD to consider several elements.  Requires the schedule to reflect input from several groups.

Medical-Legal Reports and Other Medical Provisions.   For injuries on or after January 1, 2003, permits an employee who has obtained a second medical-legal evaluation relating to permanent disability or permanent and stationary status and who later becomes represented by an attorney to obtain another report.  If the employee secures another report the defense may also secure an additional report.  Permits this employee to secure the same reports as if he or she had been represented by counsel from the time the dispute arose.  

Allows self-insured employers access to the same medical information as insured employers.  Provides that the medical information is limited to the diagnosis of the mental or medical condition for which workers’ compensation is claimed and the treatment provided for the condition.

Specifies the time period within which a lien claimant may file and serve a lien as five years after the dated of injury, or one year from the date for which services were provided, whichever is later. In addition, the statute of limitations for a lien on the provision of benefits on a non-industrial basis to be six months after the person or entity first has knowledge that an industrial injury has been claimed.


Requires the Director AD within in consultation with the Commission on Health and Safety and Workers' Compensation,  the Industrial Medical Counsel (IMC), other state agencies and research institutions to conduct a study of medical cost controls and treatment provided to injured workers, as specified.

System Reforms
Division of Workers’ Compensation.      

1) Creates a "Court administrator" who would be the administrator of the workers' compensation adjudicatory process at the trial level.  The court administrator would be appointed by the Governor with the advice and consent of the Senate.  The purpose of the court administrator is to further the interests of uniformity and expedition of proceedings before workers' compensation administrative law judges, assure that all workers' compensation administrative law judges are qualified and adhere to deadlines mandated by law or regulations, and manage procedural matters at the trial level.

Requires the court administrator to adopt reasonable, proper, and uniform rules of practice and procedure governing trial level proceedings of the workers’ compensation appeals board, which rules shall include, but not be limited to: a) Rules regarding conferences, hearings, continuances, and other matters deemed reasonable and necessary to expeditiously resolve disputes, and  b) The kind and character of forms to be used at all trial level proceedings.  All rules and regulations adopted by the court administrator are subject to the requirements of the Administrative Procedures Act.

Requires all workers' compensation judges appointed on or after January 1, 2003, to be attorneys licensed to practice law in California for five or more years prior to their appointment and have experience in workers' compensation law.   
2) Requires the administrative director to audit insurers, self-insured employers, and third party administrators to determine if they have met their obligations under this code at least once every five years.
The administrative director would schedule and conduct audits as follows: 

a) A profile audit review of every audit subject must be conducted once every five years and on additional occasions indicated by target audit criteria. The administrative director must annually establish a profile audit review performance standard that will identify the poorest performing audit subjects. 

b) A full compliance audit must be conducted of each profile audited subject failing to meet or exceed the profile audit review performance standard. The full compliance audit must be a comprehensive and detailed evaluation of the audit subject's performance. The administrative director must annually establish a full compliance audit performance standard that will identify the audit subjects that are performing satisfactorily. Any full compliance audit subject that fails to meet or exceed the full compliance audit performance standard must be audited again within two years. 

c) A targeted profile audit review or a full compliance audit may be conducted at any time in accordance with target audit criteria adopted by the administrative director. The target audit criteria must be based on information obtained from benefit notices, from information and assistance officers, and other reliable sources providing factual information that indicates an insurer, self-insured employer, or third party administrator is failing to meet its obligations under the workers’ compensation law or the regulations of the administrative director.

The administrative director must also publish and make available to the public on request a list ranking all insurers, self-insured employers, and third-party administrators audited during the period according to their performance measured by the profile audit review and full compliance audit performance standards. 

In addition, a profile audit review of the adjustment of claims against the Uninsured Employers Fund by the claims and collections unit of the Division of Workers' Compensation must be conducted at least every five years. The results of this profile audit review must be included in the report required above.

Permits the administrative director, when assessing a penalty, to take into consideration whether the audit subject has met or exceeded the profile audit review performance standard and whether a full compliance audit subject has met or exceeded the full compliance audit performance standard.
If, after a full compliance audit, the administrative director determines that the audit subject failed to meet the full compliance audit performance standards, penalties shall be assessed as provided in a full compliance audit failure penalty schedule to be adopted by the administrative director. The full compliance audit failure penalty schedule shall adjust penalty levels relative to the size of the audit location to mitigate inequality between total penalties assessed against small and large audit subjects. The penalty amounts provided in the full compliance audit failure penalty schedule for the most serious type of violations shall not exceed forty thousand dollars for a single violation.

Any employer, insurer, or third party administrator that fails to meet the full compliance audit performance standards in two consecutive full compliance audits shall be rebuttably presumed to have engaged in a general business practice of discharging and administering its compensation obligations in a manner causing injury to those dealing with it. 

3)  Requires the administrative director to publish a comprehensive guide to be included with the first notice of payment, notice of delay in payment, notice of nonpayment, or notice of rejection of liability. The guide must be easily understandable and available in both English and Spanish and be provided to all labor and employer organizations known to the administrative director, and to any other person upon request.   The bill specifies numerous elements to be included in the guide, including the following:

a) The kinds of events, injuries, and illnesses covered by workers’ compensation.

b) The time limits within which to notify an employer of an occupational injury, and the consequences if the employer is not notified within the time limits.

c) How to fill out and file a claim form, and what happens with the claim form after it is filed.

d) How decisions are made on whether benefits will be provided.

e) The injured worker’s right to receive medical care that is reasonably necessary to cure or relieve the effects of a job injury.

f) The role and function of the primary treating physician.

g) The injured employee’s right to select and change the treating physician. 

4)  Specifies that at any time the director determines that an employer has been uninsured for a period in excess of one week during the calendar year preceding the determination, the director may issue and serve a penalty assessment order requiring the uninsured employer to pay to the director, for deposit in the State Treasury to the credit of the Uninsured Employers Fund, the greater of:  a) twice the amount the employer would have paid in workers’ compensation during the period the employer was uninsured, as specified, or b) the sum of one thousand dollars 

($1,000) per employee employed during the period the employer was uninsured.

5)  Increases civil penalties for fraud to not less than $4,000 (from $2,000) to no more than $10,000 (from $5,000).  Requires the administrative director to provide every physician and attorney who participates in the system with a notice that warns the recipient against committing fraud.

State Compensation Insurance Fund.  Adds two ex officio, non voting members to the board of directors of SCIF -  the Senate President pro Tempore and the Speaker of the Assembly, or their designees.

Permits SCIF to commission an independent study to determine the feasibility of SCIF issuing bonds or securities.  

Repeals the requirement that SCIF furnish rate schedules to the DIR and to each city and county clerk in the state.

Requires any advertising of the State Compensation Insurance Fund to include the following disclaimer: “The State Compensation Insurance Fund is not a branch of the State of California.”

Specifies that the basis of the rates fixed by SCIF for workers' compensation insurance shall be that percentage of an employer's payroll, when invested in a way as to realize the maximum return consistent with safe and prudent management practices.

Bureau of Fraudulent Claims.  Requires the Bureau and district attorneys to investigate and prosecute willful failure to secure payment of workers’ compensation.

Requires the Bureau of State Audits to evaluate the effectiveness of the efforts of the Bureau of Fraudulent Claims, the Department of Insurance and the Department of Industrial Relations, as well as local law enforcement agencies, including district attorneys, at identifying, investigating and prosecuting fraud and willful failure to pay workers’ compensation and to report to the Legislature.  

Commission on Health and Safety and Workers’ Compensation.   Requires CHSWC on or before July 1, 2002, and periodically thereafter as it deems necessary, to issue a report and recommendations on the improvement and simplification of the notices required to be provided by insurers and self- insured employers.

Industry “Carve-out”.  Provides a “carve-out” for the timber and aerospace industries patterned on the existing alternative dispute resolution process governing disputes between employees and employers or their insurers in the construction industry.  Permits an employee the right to counsel during all stages of the alternative dispute resolution process.

Provides that the Insurance Commissioner cannot disapprove a rate, discount or a credit established by an insurer for any policy issued for coverage of employees participating in a construction “carve-out” program.

Other Provisions

1)  Requires the written notice which every employer subject to the compensation provisions, as specified, is to give every new employee, to include the following: a) How to obtain appropriate medical care for a job injury, generally; b) The role and function of the primary treating physician, and the right of the employee to pre-designate a treating physician of the employee’s choice; c) A form that the employee may use as an optional method for notifying the employer of the name of the employee’s “personal physician” or personal chiropractor.

2) Requires each notice regarding notice of payment, notice of delay in payment, notice of nonpayment, or notice of rejection of liability to be accompanied by the following printed in at least 12- point type size:

You have a right to disagree with decisions affecting your claim.  For more information see the comprehensive guide.   You may obtain free information from an information and assistance officer of the state Division of Workers’ Compensation by calling.  You may consult an attorney.   Most attorneys offer one free consultation.   If you decide to hire an attorney, his or her fee will be taken out of some of your benefits later.  For names of workers’ compensation attorneys, call the State Bar of California. 

3)  Requires the claim form to be given an injured worker to contain specified information, including the following:

a) The procedure to be used to commence proceedings for the collection of compensation.   

b) A description of the different types of workers’ compensation benefits.

c) From whom the employee can obtain medical care for the injury.

d) How to get medical care while the claim is pending.

4)  Requires the Labor Commissioner to establish and maintain a program for targeting employers in industries with the highest incidence of unlawfully uninsured employers and requires the Labor Commissioner to annually report to the Legislature, not later than March 1, concerning the effectiveness of the program.   

5)  Specifies that loss control services furnished by insurers not be certified by the Director of Industrial Relations.  

6)  Creates an insurance loss control services coordinator to provide information to employers about the availability of loss control consultation services.  

7)  Allows an employer to deposit a disability indemnity payment in an account in any bank, savings and loan association or credit union of the employee’s choice in this state, provided the employee has voluntarily authorized the deposit.  Permits a delay in a disability if the delay is caused solely by the application of state or federal banking laws or regulations.

8)  Permits an insurer to increase rates on policies with inception dates prior to January 1, 2003, in an amount no greater than the pure premium rate increase approved by the commissioner reflecting the cost of the change in benefit levels authorized by this bill.

9)  Allows arbitration of any dispute by agreement of the parties and eliminates “baseball arbitration”.  (i.e. final offer arbitration)

10)  Creates the Workers' Occupational Safety and Health  Education Fund as a special account, and authorizes proceeds of this fund to be spent to establish and  maintain a worker occupation safety and health training and education program.   

11) Creates eight workers’ compensation law judge positions, eight hearing reporters and eight senior typists.

12)  States the intent of the legislature that nothing in this bill shall be interpreted to require any change to the construction “Carve out” programs.

13)  Contains a severability clause.

Support and Opposition.

The California Labor Federation and the California Applicants’ Attorneys Association, and others state that as a result of the 1993 workers’ compensation reform package, employers were to receive premium and other workers' compensation savings and workers were to receive increased benefits.  Savings to employers have far exceeded the amount that was estimated to result when the 1993-reform legislation was enacted.  Employers’ average rates are down 48.5 percent since 1993 and total annual savings are over $5 billion, but workers have received less than $500 million annually in higher benefits.  Therefore, benefit increases are justified.

Forty-two states index their temporary disability benefits to average weekly wages.  Of these states, 12 provide for a maximum amount under 100 percent of the state's average weekly wages, 22 provide for 100 percent of average weekly wages and 8 states provide for maximum amounts higher than the average weekly wage.  Only one state (Maryland) has a lower weekly maximum permanent disability benefit.  Our weekly maximum for most workers, $140, is less than one-third the national average, $432.

The California Chamber of Commerce and others oppose any benefit increase without offsetting reforms or easing of administrative problems in the system.  Passage of benefit increases without system reform is tantamount to a tax increase on California businesses. The Chamber noted that the weekly maximum benefit for injured workers has increased by about 45 percent and there were other generous benefit increases as a result of the 1993 reforms. 

AB 749 was signed by the Governor.

_____________________________ 2001-2002 LEGISLATION________________________

SB 71


Burton



Benefit Increase and System

Reforms









Vetoed by the Governor

Increases workers’ compensation benefits and establishes reforms in the administration of the workers’ compensation system. This bill contains substantially the same provisions as AB 749.
The Governor stated in his veto message, “I believe strongly that it is time to increase the level of compensation benefits offered to injured workers.  It is also time to make significant improvements to the system so it better serves both the injured workers and all Californians.  A comprehensive bill to improve the system should have four goals:

1) Providing a significant benefit increase for injured workers;

2) Promoting early and sustained return to work within the person’s medical and work restrictions;

3) Implementing effective medical cost containment measures while assuring the quality of care provided; and

4) Targeting benefit dollars to achieve the best outcomes for injured workers.

I am concerned about the net economic impact of SB 71 and AB 1176 in these shaky economic times since I do not believe the two bills taken together adequately address the final three goals listed above. 

Since there is a general agreement about the need to increase benefits for injured workers, I believe that if we work together, the legislature, my staff and the interested parties can craft a comprehensive bill reaching all four goals before the 2002 legislative session begins.  For the above reasons, I must veto this bill.”

SB 424


Burton



Lower Back Impairment

 







Presumption









Chapter 834, Statutes of 2001

Creates a disputable presumption that lower back impairment developing or manifesting itself with respect to a member of a police department of a city, county, or city and county, or a member of the sheriff's office of a county, or a peace officer employed by the Department of the California Highway Patrol, or a peace officer employed by the University of California, arises out of and in the course of employment of service.

SB 678


Figueroa 



Individually Identifiable

 







Information

Died, Senate Labor and Industrial Relations Committee

Permits the Commission on Health and Safety and Worker’s Compensation to use individually identifiable information maintained by the Division of Workers’ Compensation as necessary to carry out its duties.

SB 1124

Brulte




Individually Identifiably

 







Information 

Died, Senate Labor and Industrial Relations Committee.

Requires certain individually identifiable information to be expunged from data collected electronically prior to any release or dissemination of the data by the Division of Workers’ Compensation.

SB 1176

Machado



Cancer Presumption









Vetoed by the Governor

Extends the cancer presumption to peace officers who are employees of the Department of Fish and Game and the Department of Parks and Recreation, and investigators of the Department of Toxic Substances Control.

The Governor stated in his veto message, “When an employee contracts cancer or any other disease because of job-related duties they now receive workers’ compensation. This legislation is overly broad.  Therefore, I am vetoing this bill.”

SB 1222

Romero



Presumption for heart trouble, 

                                                                       


pneumonia, tuberculosis, and  

                                                                       


meningitis.

 






Chapter 835, Statutes of 2001

Extends the presumption for, heart trouble, pneumonia, tuberculosis, and meningitis to a police officer of the Department of Corrections who has custodial or duties of inmates or parolees, a peace officer of Department of Youth Authority who has custodial or supervisory duties of wards or parolees, and local probation officers.

SB 1351

Chesbro



4850 Time: Welfare Fraud

 







Investigators

Vetoed by the Governor

Extends “4850 time” to county welfare fraud investigators and inspectors and investigators in the San Luis Obispo County District Attorney's Office upon adoption by the San Luis Obispo County Board of Supervisors.

The Governor stated in his veto message, “The costs of this bill are unknown but could be significant to local governments that employ welfare fraud investigators at a time when the State

is trying to reduce costs. In light of this, I am returning this bill without my signature.”

SB 1395

Machado



Cancer Presumption









Vetoed by the Governor

Extends the cancer presumption to employees who are peace officers of the Department of Fish and Game and the Department of Parks and Recreation.

The Governor stated in his veto message, “ This bill would award benefits through the workers’ compensation and industrial disability retirement systems for illnesses that may not have been caused by the employee’s job. Decisions regarding industrial causation and eligibility for workers’ compensation benefits should be based on a thorough review of the evidence, including the medical evidence pertaining to the claim.”

SB 1407

Burton



Taxicab Drivers









Chapter 893, Statutes of 2002

Requires the a rating organization designated as the Insurance Commissioner's statistical agent (i.e. Workers’ Compensation Insurance Rating Bureau) to report to the commissioner by April 1, 2003, on the potential underreporting of workers' compensation exposure in the taxicab industry and require the rating organization to report to the Governor, the Legislature, and the commissioner by May 1, 2003, on its findings.

SB 1609

Soto




Blood-borne Infectious Disease









Vetoed by the Governor

Extends the rebuttable presumption for a blood-borne infectious disease to licensed health care professionals for the purpose of receiving both disability retirement and workers' compensation benefits.

The Governor stated in his veto message, “SB 1609 places the burden of proof on the employer by requiring the employer to prove the disease was not the result of an industrial injury. There is no evidence that employees are being denied service-related retirement benefits for illnesses

that are work related. 

SB 1705

Burton



Acupuncturists









Died, Assembly Insurance

Committee

Permits an acupuncturist to determine disability for the purpose of worker's compensation or non-industrial disability.

SB 1713

Peace




4850 Time









Vetoed by the Governor

Declares legislative intent to enact legislation to extend disability and leave of absence benefits to peace officer employees of the Youth and Adult Correctional Agency and peace officer employees of the State Department of Mental Health who are assigned to a correctional facility.

The Governor stated in his veto message, “While this bill only contains intent language, implementing its provisions would have a fiscal impact of $8.5 million annually, for the Department of Corrections alone.  Given our revenue shortfall, we cannot afford at this time

the additional General Fund spending needed to implement this bill. For these reasons, I cannot support this bill.”

SB 1829

Polanco



Vocational Rehabilitation

Returned  to Secretary of Senate: “Without further action”.

Requires that prior to entering into a settlement agreement whereby an employee may receive a one-time payment not to exceed ten thousand dollars ($10,000) for the employee's use in self-directed vocational rehabilitation, a qualified rehabilitation representative fully discloses and explains to the employee the nature and quality of the rights an privileges being waived.

SB 2011

Burton



Judicial Branch Employees









Chapter 905, Statutes of 2002

Specifies that the trial courts are legally uninsured in the same way the state, as an employer, is legally uninsured for workers' compensation.

Establishes provisions, guidelines and protections for trial court employees, including employee rights of hire, transfer, portability of seniority, membership in recognized employee organizations, agency shop arrangements, layoff procedure and representation elections as well as dispute resolution rights.

AB 176

Nation




Security Deposits









Chapter 73, Statutes of 2001

Requires that a deposit by a workers’ compensation insurer of securities registered with a qualified depository located in a reciprocal state, be made in a bank or savings and loan association authorized to engage in the trust business, or a trust company, that is licensed to do business and located in California, and that is a qualified custodian, as specified.

AB 196
Correa



Blood-borne diseases, hernia,                                 

tuberculosis, meningitis

presumption









Chapter 833, Statutes of 2001

Creates a disputable presumption that a blood-borne infectious disease developing or manifesting itself with respect to specified public safety personnel (peace officers and firefighters) arises out of and in the course of employment. 

Creates a disputable presumption that hernia, tuberculosis, or meningitis developing or manifesting itself within respect to a member of the State Highway Patrol arises out of and in the course of employment.
AB 262

Correa



Death benefits









Chapter 589, Statutes of 2001

Provides for the continuation of death benefits to a totally dependent minor child of a safety member, as defined, if the safety member was killed in the line of duty prior to January 1, 1990.

AB 486*

Calderon



Workers’ Compensation 









Chapter 866, Statutes of 2002

Makes several technical, clarifying and substantive amendments to AB 749 (Calderon), Chapter 6, Statutes of 2002.

*This bill initially was authored by Assembly Member Steinberg and related to the Workers’ Compensation Appeals Board.

AB 507*

Havice




4850 Time: Custody Assistants









Assembly Inactive file

Extends the leave-of-absence in lieu of temporary disability benefits for injured public safety employees (4850 time) to injured custody assistants employed by the County of Los Angeles.

* This bill was later amended to relate to county employees’ retirement.

AB 663

Vargas



Lifeguards: Presumptions









Chapter 846, Statutes of 2001

Creates a disputable presumption that skin cancer developing or manifesting itself with respect to specified lifeguards arises out of and in the course of employment.

AB 749*
 
Calderon



Workers’ Compensation Benefit

 







Increase and System Reforms









Chapter 6, Statutes of 2002

Increases workers’ compensation benefits and establishes reforms in the administration of the workers’ compensation system. (See Significant Legislation, above.)

*This bill was not heard in the Senate Labor and Industrial Relations Committee.

AB 1176 

Calderon



Follow up to SB 71









Vetoed by the Governor

Consists of several substantive provisions to follow up SB 71 (Burton).

The Governor’s veto message for this bill is the same as SB 71.

AB 1177

Calderon



Official Medical Fee Schedule









Chapter 252, Statutes of 2001

Permits a health care provider or licensed health facility, as specified, and a contracting agent, employer, or carrier to contract for reimbursement rates different from those in the official medical fee schedule.
Extends the "sunset” date of an interim modified payment schedule in the official medical fee schedule for implantable hardware and instrumentation costs for spinal related surgeries until the effective date of new regulations for health care facilities, as specified.
AB 1179

Calderon



Billing Procedures









Chapter 240, Statutes of 2001

Requires an employer or insurer to provide its bill reviewer with all documentation submitted by a physician, along with a copy of the billing and any pre-authorization for services.  

AB 1183*

Calderon



California Insurance Guarantee 









Association









Chapter 296, Statutes of 2001 

Allows the California Insurance Guarantee Association (CIGA) to increase the premium paid by member companies from the current 1% of net direct written premium to 2% and would require an annual examination of CIGA by an independent auditor.

*This bill was heard by the Senate Insurance Committee.

AB 1194

Correa



Physician Assistants and









Nurse Practitioners









Chapter 229, Statutes of 2001

Permits physician assistants and nurse practitioners to provide medical treatment of a work-related injury and to cosign a doctor's first report of injury, as specified. 

AB 1374

Wiggins



4850 Time









Chapter 791, Statutes of 2001

Provides that a leave of absence by a city, county or district firefighter (4850 time) shall not be deemed to constitute or to reduce the time authorized for family care and medical leave.

AB 1681

Canciamilla



Individually Identifiable 

Information









Chapter 792, Statutes of 2001

Permits the Commission on Health and Safety and Workers’ Compensation to use individually identifiable information maintained by the Division of Workers’ Compensation as necessary to carry out its duties.

AB 1820 

Strom-Martin


Tuberculosis and Meningitis 







Presumptions: Volunteer and

 





Partly-paid Firefighters









Vetoed by the Governor

Extends the tuberculosis and meningitis rebuttable presumptions to volunteer and partly paid firefighters.

The Governor stated in his veto message, “I greatly appreciate the enormous contribution made by volunteer and partially paid firefighters.  In the best of all worlds, I would sign this measure, but given the difficult economic times we are experiencing, I unfortunately cannot do so.

AB 1847*

Correa



Biochemical Substance

 







Presumption









Chapter 870, Statutes of 2002

Creates a rebuttable presumption for an illness resulting from exposure to a biochemical substance for purposes of receiving both disability retirement and workers' compensation benefits by specified peace officers and firefighters.

*This bill was heard by the Senate P. E. & R. Committee.

 AB 1982

Bogh




Advanced Disability Retirement









Chapter 189, Statutes of 2002

Requires specified entities that are members of the California Public Employees Retirement System (CalPERS), subject to the County Employees Retirement Law of 1937 ('37 Act), or subject to the Los Angeles City Employees' Retirement Systems  (LACERS), to make advanced disability payments to employees, as specified.

AB 1985

Calderon



Insurance Commissioner:

  







Insurer’s Solvency









Chapter 873, Statutes of 2002

Clarifies the authority of the Insurance Commissioner to regulate workers’ compensation insurers’ solvency.  

AB 2007*

Calderon



California Insurance Guarantee 









Association









Chapter 431, Statutes of 2002

Provides that the premium payments collected by the association from its members in an amount sufficient to pay covered claims of an insolvent insurer and associated adjustment costs is not to be more than two percent per year, and may be charged only once per year, starting on 1/1/03 to 2/31/07, and thereafter is to be one percent per year.  

Specifies, in addition to the  nine insurers which made up the board of governors of the California Insurance Guarantee Association to also include one public member appointed by the President pro Tempore of the Senate, one public member appointed by the Speaker of the Assembly, one business member appointed by the Insurance Commissioner, and one labor member appointed by he Insurance Commissioner.

*This bill was heard in the Senate Insurance Committee.

AB 2008

Correa



Death Benefits









Chapter 296, Statutes of 2002

Makes a technical correction to AB 262 (Correa)  Ch. 589, Stats. of 2001, which provided for the continuation of death benefits payments to totally dependent minor children in the case of certain local safety and patrol members who were covered by the Public Employees' Retirement System 

 (PERS) and who were killed in the line of duty.

AB 2125

Negrete McLeod

 
Lyme Disease Presumption.

 






 
Chapter 876, Statutes of 2002

Creates a rebuttable presumption that Lyme disease that develops or manifests itself with respect to specified state peace officers and members of the California Conservation Corps arises out of and in the course of employment.

AB 2131*

Bogh




Advanced Disability Pension

 







Benefits 

 







Chapter 877, Statutes of 2002

Makes technical corrections to AB 1982 (Bogh), Chapter 19, Statutes of 2002. 

* This bill initially was authored by Assembly Member Leonard and provided that if an employee covered by the blood-borne infectious disease presumption contracts a blood-borne infectious disease and a dependent of that employee contracts the blood-borne infectious disease from the employee, the dependent shall be compensated, for the duration of the disease, for all medically necessary health care costs associated with the disease.

AB 2192

Chavez



Rating Information









Chapter 879, Statutes of 2002

Requires a licensed rating organization (Workers' Compensation Insurance Rating Bureau) to make available experience rating information to workers' compensation insurers, agents, or brokers licensed to do business in this State.  Specifies that this information is a public record and to be made available to all eligible information service companies.

AB 2816

Shelley



Temporary Help Agencies









Chapter 1098, Statutes of 2002

Requires that, when a temporary agency enters into a contract with a licensed contractor to 

provide the licensed contractor with the services of an individual, the temporary agency must pay the workers' compensation premiums for that individual based on the experience modification of the licensed contractor.  

* * *
WAGES AND HOURS

* * * 

LABOR STANDARDS

Background

Wages and Hours.

The wages, hours, and working conditions of private sector employees in California are governed by provisions of the Labor Code and wage orders (i.e. regulations) promulgated by the Industrial Welfare Commission (IWC). 

The California Constitution empowers the Legislature to provide for minimum wages and the general welfare of employees and for those purposes may confer on a commission legislative, executive and judicial powers.  The Legislature has delegated these powers to the Industrial Welfare Commission. 

These laws and wage orders are enforced by the Chief of the Division of Labor Standards Enforcement, also known as the Labor Commissioner.  In addition, the Labor Commissioner determines and collects unpaid wages, licenses farm labor contractors, industrial homework firms, and talent agencies, registers garment manufacturers, and performs field enforcement relating to unlicensed contractors and cash pay.  

On April 11, 1997, the IWC voted to amend five wage orders (there were fifteen in all at the time) covering the following industry or occupational groups: Manufacturing; Professional, Technical, Clerical, Mechanical and similar occupations; Public Housekeeping industry; Mercantile industry; and, Transportation industry.  The amendments eliminated the eight-hour day and expressly provided that "No overtime pay shall be required for hours worked in excess of any daily number."  The amendments also deleted alternative workweek provisions.  The IWC announced that the amendments would make California’s workweek "more worker friendly."  These orders were effective January 1, 1998.

The requirement to pay daily overtime was reinstated by the enactment of Assembly Bill No. 60 [(Knox) Ch. 134, Stats. 1999].   

Assembly Bill No. 60 requires the payment of daily overtime compensation at a rate of one and one-half times the regular rate of pay after eight hours of daily work and 40 hours of weekly work; at a rate of twice the regular rate of pay after 12 hours of daily work and after eight hours of work on the seventh day of any workweek.  In addition, overtime is paid at the rate of 1 1/2 times the regular rate of pay for the first 8 hours worked on the seventh consecutive workday in any workweek, without regard to the total number of hours worked in the previous 6 days.

Overtime is paid at the rate of double the regular rate of pay for every hour worked after the completion of 8 hours worked on the seventh consecutive workday in any workweek.

The bill establishes a procedure for an employer to propose an alternative workweek schedule, which may be approved by a 2/3 vote of affected employees.  An alternative workweek schedule established pursuant to this procedure could allow up to 10 hours of daily work before overtime compensation is required.  The IWC is required to adopt regulations governing the procedures for the adoption, repeal, and implementation of alternative workweek schedules. The above provisions relating to overtime and alternative workweeks does not apply to any person employed in an agricultural occupation, as defined, or employees covered by a collective bargaining agreement.  In addition to the above exceptions, the Chief of the Division of Labor Standards Enforcement (DLSE) may, when hardship may result, exempt any employer or employees from the provisions relating to days of rest.  Agricultural employees may work up to ten hours in one day and up to six days in one workweek without the payment of overtime.   

Within a workweek, an employee may, based on a specific written request, with the consent of an employer, take time off for a personal obligation, and then make up the lost time on other days within the same workweek without payment of daily overtime compensation for the extra hours worked on the makeup day(s).  The bill limits the daily makeup-time to 11 hours per day.  An employer is prohibited from encouraging or soliciting such a request.

The IWC is authorized to exempt "administrative, executive, or professional employees” from overtime premium pay requirements. However, no person shall be considered to be employed in an administrative, executive, or professional capacity unless the person is primarily engaged in the duties which meet the test of the exemption and earns a monthly salary equivalent to no less than two times the state minimum wage for full-time employment.

For the first time, employees working in on-site construction, drilling, logging, and mining of non-metallic minerals were covered by the provisions of AB 60.

Employment Discrimination. 

The Department of Fair Employment and Housing (DFEH) is charged with enforcing the Fair Employment and Housing Act. This law provides protection from harassment or discrimination in employment because of Age (40 and over), Ancestry, Color, Creed, Denial of Family and Medical Leave (FML), Denial of Pregnancy Disability Leave (PDL), Disability (mental and physical) including HIV and AIDS, Marital Status, Medical Condition (cancer and genetic characteristics), National Origin, Race, Religion, Sex, and Sexual Orientation.

PDL requires employers to provide leave of up to four months to employees disabled

because of pregnancy childbirth, or related medical condition.

FML requires employers of 50 or more persons to allow eligible employees to take up to

12 weeks leave in a 12-month period for the birth of a child, the placement of a child

for adoption or foster care, for an employee’s own serious health condition, or to care for a parent, spouse, or child with a serious health condition.

The law provides for a variety of remedies, which may include: hiring, back pay, promotion,

reinstatement, cease and desist orders, damages for emotional distress, reasonable attorneys fees and costs, expert witness fees, administrative fines and court ordered punitive damages.  

DFEH has jurisdiction over both private and public entities operating within the State of California, including corporate entities, private sector contracts granted by the State of California, and all State departments and local governments.

DFEH receives and investigates discrimination complaints in its fifteen district offices throughout the State. Thirteen offices handle employment, public accommodations and

hate violence cases and two handle housing cases.  

Persons who believe they have experienced employment discrimination may file a DFEH complaint. Complaints must be filed within one year from the date of the alleged discrimination.

Persons wishing to file a lawsuit directly in court must obtain a "right-to-sue" from DFEH.

Industrial Welfare Commission Actions

The IWC initially implemented AB 60 by adoption of Interim Wage Order - 2000, effective March 1, 2000.  Of particular importance, the Statement of Basis for this order stated that since AB 60 is legislation of general application, the IWC found the 8-hour workday applies to all California workers, including those in any industry or occupation previously not covered (including on-site construction, oil drilling, logging, and mining), unless they are specifically exempted by AB 60 or otherwise exempted by governing law.

 
The Interim Wage Order was subsequently adopted as Wage Order 17 – Miscellaneous Employees.

On June 30, 2000, the IWC adopted amendments to the wage orders regarding alternative workweek schedules in the healthcare industry, meals and rest periods, personal attendants and residents managers, commercial passenger fishing, ski establishments, and executive, administrative and professional duties.

On August 18, 2000, the IWC approved three hearings to hear public comment on proposed regulations for construction, drilling, logging and mining industries and the minimum wage.

As a result of these hearings the IWC increased the minimum wage in California by fifty (50) cents for each of the next two years, such that on and after January 1, 2001 the minimum wage is no less than $6.25 per hour, and on and after January 1, 2002 the minimum wage is no less than $6.75 per hour. 

In addition, the IWC eliminated the following non-statutory full and partial exemptions from the minimum wage for state and local government employees, full-time carnival ride operators, professional actors, personal attendants in private homes, and student nurses.

The IWC also adopted Wage Order 16, effective January 1, 2001, covering on-site construction, drilling, logging and mining. 

On April 24, 2001, the IWC amended Wage Order 14 relating to sheepherders, effective July 1, 2001.  The amendments adopted a monthly minimum wage for sheepherders of $1,050 effective July 1 of this year and $1,200 effective July 1, 2002.  Wages paid sheepherders cannot be offset by meals or lodging provided by the employer.

A sheepherder not engaged in open range sheepherding, must be provided with fixed site housing that complies with several standards and requirements, including; toilets and bathing facilities, heating, indoor lighting, potable hot and cold water, cooking facilities and utensils and, refrigeration for perishable foodstuffs.

When a sheepherder is engaged in open range sheepherding, the employer must provide mobile housing that complies with all standards and inspection requirements prescribed for mobile sheepherder housing by the United States Department of Labor then in effect. 

Sheepherders must be provided with all of the following at each work site: 

a) Regular mail service, which, in the case of open range locations, means mail delivery not less frequently than once every seven days. 

b) An appropriate form of communication, including but not limited to a radio and/or telephone, which will allow sheepherders to communicate with employers, health care providers, and government regulators. Employers may charge sheepherders for all others uses. 

c) Visitor access to fixed site housing and, when practicable to mobile housing. 

The IWC did not apply other provisions of the wage order to sheepherders, including a) overtime pay; b) one day's rest in seven; c) reporting time pay; d) the provision of necessary tools and equipment; e) meal periods; f) rest periods; and, g) provision of seats.

A full account of these actions may be viewed at the IWC web site, www.dir.ca.gov/iwc.

Agricultural Labor Relations

The Agricultural Labor Relations Act (ALRA) of 1975, encourages and protects the rights of  agricultural employees to engage in organizational activities, and, under certain circumstances, collectively bargain with growers.

The ALRA is administered by the five-member ALRB and the General Counsel.  ALRB makes final decisions regarding the validity of elections, and acts as a quasi-judicial appellate body adjudicating unfair labor practices relating to election conduct or an employer's or labor organization's refusal to bargain in good faith over the terms and conditions of a collective bargaining agreement.

ALRB is authorized to correct violations which it finds to be unfair labor practices.  Remedial orders include, but are not limited to:  a) reinstatement and back pay for wrongfully discharged workers; and, b) in cases of bad faith bargaining, making employees whole for the losses they suffered in not having a contract covering them, or issuing cease and desist orders against one of the parties.

Significant Legislation


Senate Bill No. 20 (Alarcón)  This bill enacts the Displaced Janitor Opportunity Act, which applies to contracts entered into on or after January 1, 2001.  The bill establishes requirements and procedures related to continued employment of janitorial and building maintenance employees at a job site following the termination of a contract for janitorial or building maintenance services with a contractor and the awarding of a new contract for such services with a successor contractor, as follows:

Applies the requirements of this bill to contractors employing 25 or more individuals and to subcontractors generally.

Requires a terminated contractor to provide a list of its employees at a job site to a successor contractor (successor) within three working days after the terminated contractor receives specified notice from an awarding authority.

Provides that the successor shall retain employment of the employees of the terminated contractor at a job site during the 60-day transition period following the termination of a contract for janitorial and building maintenance services unless the successor has reasonable and substantiated cause not to hire a particular employee based on that employee's performance or conduct while working under the terminated contract.  Provides that the successor is not required by this bill to pay the same wages or offer the same benefits as were provided by the prior contractor or subcontractor.

Prohibits the successor from discharging, without cause, employees retained under the provisions of this bill during the transition period.

Requires the successor to maintain a preferential hiring list of employees not retained by the successor and requires the successor to hire additional employees from such list during the transition period.

Requires at the end of the transition period that the successor provide a written performance evaluation to each employee retained pursuant to the requirements of this bill, and to offer such employees continued employment if their performance during the transition period is satisfactory.  Provides that any employment after the transition period shall be at-will employment under which the employee may be terminated without cause.

Authorizes an employee who is not retained or has been discharged in violation of the provisions of this bill, or his or her agents on behalf of the employee, to bring a civil action for wages, as specified, and for an injunction, and attorney's fees, if he or she prevails.

Provides that this statute does not prevent a local agency from enacting ordinances relating to displaced janitors that impose greater standards or establish additional enforcement provisions.   Includes a severability clause.

Support and Opposition

The Service Employees International Union, the sponsor of this legislation, states that this bill works to bring stability to the lives of low-wage workers who need it most by allowing 

janitors a chance to keep their jobs when their employer has lost an account with the building manager.  This transition period allows janitors a chance to keep their jobs by demonstrating their worth to the successor contractor.  This bill does not guarantee janitors a permanent job; after 90 days they can be fired for any reason.

Opponents state that this bill creates a restriction for property owners, that is not unlike covenants, conditions and restrictions which run with the land.  In this case, janitorial 

employees would run with the building, notwithstanding the quality of work the owner believes they provide.  While this bill permits a contractor to terminate an employee in succession for cause, that is a tough standard to prove, and can be time consuming and costly.

This bill was signed by the Governor.

Senate Bill No. 1156  (Burton) Provides for a contract dispute resolution process between agricultural employers and labor organizations  certified as the exclusive bargaining agents of agricultural employees, as follows:

1) Provides that this bill applies only to an agricultural employer, as defined, who has employed or engaged 25 or more agricultural employees during any calendar week in the year preceding the filing of a declaration .

2) Provides that an employer or union, any time following 90 days after certification of the union, may file a declaration that the parties have failed to reach a collective bargaining agreement, and may request that the ALRB issue an order directing the parties to mandatory mediation and conciliation of their issues.

3) Requires ALRB, within seven days of receipt of a declaration, and conciliation of their issues. to issue an order directing the parties to mandatory mediation and conciliation of their issues.

4) Requires ALRB to request a list of nine mediators, as specified and requires the parties to select a mediator from the list, as specified.

5) Provides that mediation shall proceed for a period of 30 days and requires the mediator to certify that the mediation process has been exhausted if the parties do not resolve the issues at the end of the 30-day mediation period, but provides that upon mutual agreement of the parties, the mediator may extend the mediation period for an additional 30 days.

6) Provides that within 21 days, the mediator shall file a report with ALRB that resolves all of the issues between the parties and establishes the final terms of a collective bargaining agreement.

7) Provides that the report include specified items and authorizes either party, to petition ALRB for review of the mediator's report within 7 days of the filing of the report.

8) Authorizes ALRB, within 10 days of receipt of the petition, to accept those portions of the petition which establish a prima facie case that:

a)   A provision of the collective bargaining agreement set forth in the mediator's report is unrelated to wages, hours, or other conditions of employment; or,

b)   A provision of the collective bargaining agreement set forth in the mediator's report is based on clearly erroneous findings of material fact.

9) Authorizes either party, to petition ALRB to have the mediator's report vacated within 7 days of the filing of the report, as specified.

10) Provides that the mediator's report establishes the final terms of the collective bargaining agreement.

11) Provides that ALRB must order those provisions, which are not the subject of the petition  into effect as a final order of ALRB.

12) Provides that within 60 days after the ALRB's order takes effect, either party or ALRB may file an action to enforce the provisions of the order, as specified, prohibits a final order of the ALRB from being stayed, as specified, and makes further provisions regarding judicial processes and review.

Support and Opposition.

Proponents of the bill assert that elections determining labor union representation for agricultural employees are meaningless unless employers come to the bargaining table to negotiate post-election contracts.  Proponents further assert that this bill is necessitated by the continued refusal of agricultural employers to come to the bargaining table once an election has occurred.  Without this measure, proponents contend, already represented employees will continue to languish without the negotiated contracts they have elected to secure.

Proponents argue that this measure is necessary to help farm workers who have waited for years while negotiations for union contracts drag on without hope of progress.  Of the 428 companies where farm workers voted for the UFW in secret elections since 1975, only 185 have signed union contracts.

Proponents assert that efforts by ALRB bring employers to the bargaining table were successful in the early years of ALRB's existence.  However, enforcement in the '80s and '90s was almost non-existent and bad faith bargaining became the rule rather than the exception.  This bill's adoption of an alternative dispute resolution process seeks to correct that.

Opponents contend that although this bill creates a mediation protocol, as the mediation is binding, there is no difference between the provisions of this bill and the binding arbitration 

provisions found in SB 1736 (Burton). (See below)  Additionally, opponents argue that a potential conflict of interest exists due to the bill's requirement that the mediator act as both negotiator and arbiter in the proceedings.

This bill was signed by the Governor.

Senate Bill No. 1736 (Burton)   Requires the Agricultural Labor Relations Board  (ALRB), to direct an agricultural employer and labor organization to engage in a 30-day mediation and conciliation period, and, requires ALRB to appoint an arbitrator to issue a final binding order, where the parties reach an impasse in negotiations regarding a collective bargaining agreement, as follows: 

1) Authorizes an agricultural employer or labor organization certified as the exclusive bargaining agent of a bargaining unit of agricultural employees to file a declaration with ALRB that the parties have failed to reach a collective bargaining agreement 90 days after certification of the labor organization.

2) Requires ALRB, upon receipt of such declaration, to immediately issue an order directing the parties to mandatory mediation and conciliation of the issues for a period of 30 days.

3) Provides that the costs of mediation and conciliation shall be borne equally by the parties.

4) Authorizes either party to file a declaration with ALRB that the parties have failed to reach a collective bargaining agreement, upon the expiration of the 30-day mediation and conciliation period.

5) Requires ALRB, upon receipt of such declaration, to immediately appoint a neutral arbitrator to establish the terms of the collective bargaining agreement and direct specific performance of that agreement.

6) Requires the arbitrator, within seven days of appointment, to provide written notice to the parties regarding the hearing, and to hold a hearing within seven days of the written notice to the parties.

7) Authorizes the arbitrator to grant any remedy or relief that the arbitrator deems just, equitable, and within the scope of the requirements of ALRB.

8) Provides that awards are subject to judicial review as specified.

9) Provides that the costs of arbitration shall be borne equally by the parties, and that each party is entitled to reasonable attorney's fees and costs to compel arbitration or to enforce an award or order of the arbitrator.

Support and Opposition

Proponents, including the United Farm Workers of America (UFW), argue that this measure is necessary to help farm workers who have waited for years while negotiations for union contracts 

drag on without hope of progress.  Of the 428 companies where farm workers voted for the UFW in secret elections since 1975, only 185 have signed union contracts.

The UFW states that efforts by the ALRB bring employers to the bargaining table were successful in the early years of the ALRB's existence.  However, enforcement in the '80s and '90s was almost non-existent and bad faith bargaining became the rule rather than the exception.  This bill's adoption of an alternative dispute resolution process seeks to correct that.

The California Labor Federation contends that although existing law provides farm workers with bargaining rights, endless delays by employers engaged in negotiations frequently render these hard-won rights to representation moot.  This bill would provide  a vehicle for farm workers or their employers to significantly speed-up the process for resolution of bargaining disputes.

Opponents, including the Agricultural Council of California, contend that the bill removes the collective bargaining rights of an agricultural employer and forces such employers to accept 

otherwise unacceptable proposals.

California Farm Bureau Federation contends that this bill could reward a labor organization with a collective bargaining agreement regardless of the acceptability of the labor organization's proposals.  Accordingly, after a short period of negotiation, the labor organization could request that the ALRB appoint a neutral arbitrator for the purpose of conducting binding arbitration to obtain a contract.

Western Growers Association asserts that passage of this bill would replace a hundred-year tradition of private sector collective bargaining with binding interest arbitration.  The Association goes on to state that "beyond encouraging unscrupulous bargaining, this bill would fundamentally undermine the post-contract relationship of the parties."

This bill was vetoed by the Governor.

Assembly Bill No.  423 (Hertzberg) This bill establishes specialized enforcement units, additional verification of valid farm labor contractor licenses, and provides for enhanced criminal penalties for failure to pay wages, as follows:

1.  Specialized State Units and Fees.

Requires (a) the Labor Commissioner to establish a license verification unit by July of 2002, to certify the validity of a licensee within 24 hours of a request to do so, and (b) the Director of DIR to establish a contractor enforcement unit to provide technical assistance to county district attorneys for enhanced prosecution efforts, where a county has created a similar entity for such purposes.  Assigns $350 of the $500 annual license fee to fund the contractor enforcement unit.

2.  License Verification Responsibilities.
Provides that any person (e.g., grower, farm labor contractor) that seeks to engage a farm labor contractor must inspect and verify the license of the entity prior to hire, and must obtain verification from the proposed license verification unit by the close of the third business day following the day the contractor is engaged; if, in the Commissioner's judgement, the third-day rule is inoperable, the person would not have to comply until the seventh day.

Any person that engages a contractor must retain a copy of the license for three years following the termination of work performed.  The obligation would apply to a farm labor contractor that contracts or subcontracts work to another contractor.

A farm labor contractor is responsible for any violations of the licensing provisions committed by the contractor's employees, whether or not the employee is registered.

The Labor Commissioner must provide notice to the grower if a license is not renewed.

3.  Penalties

Specifies that, on or after January 1, 2003, any person acting in the capacity of a farm labor contractor after suspension or revocation of license is guilty of misdemeanor punishable by imprisonment for not more than six months or a fine of not less than $1,000 nor more than $5,000.

Any person who, knowingly and willfully, fails to pay wages is subject to the following:

              A.    1st Offense -- A fine of $1000 to $5000, or both.

              B.    2nd Offense (within three years of first offense) 

                 --  A fine of not less than $10,000.

              C.    3rd Offense (within five years of second offense) 

                 --  A fine of not less than $25,000.

Multiple failure to pay wages within a single payroll constitutes one violation.

No person whose license was suspended, revoked or denied renewal can perform contractor services for three years, and no valid licensee can utilize such services for three years.

For failure to pay wages within 30 days of a final determination by the Labor Commissioner, the Commissioner shall forward the matter for consideration to the local district attorney's office.

Support  

Proponents state that this bill is a continuation of last year's historic effort between representatives of California's agricultural industry and the farm workers to reform farm labor contractor policies.  AB 2862 (Romero) of 2000 was very similar to this bill and was vetoed by the Governor.

Supporters state that this bill does not impose unnecessary burdens on growers that use farm labor contractors.  It also insures that contractors can get to work immediately, and the grower is never liable if the Labor Commissioner subsequently fails to provide timely verification.  License verification and greater enforcement will assist in eliminating rampant contractor problems and wage abuses.

This bill was signed by the Governor.

Assembly Bill No. 2596 (Wesson)  This bill makes substantive and technical amendments to 

SB 1156, as follows:

1)  An agricultural employer or a labor organization certified as the exclusive bargaining agent of a bargaining unit of agricultural employees may file with the board, at any time following a) 90 days after a renewed demand to bargain by an agricultural employer or a labor organization certified prior to January 1, 2003,  or,  b) 180 days after an initial request to bargain by an agricultural employer or a labor organization certified after January 1, 2003. 

2)  To ensure an orderly implementation of the mediation process, a party may not file a total of more than 75 declarations with the board.  In calculating the number of declarations so filed, the identity of the other party with respect to whom the declaration is filed, shall be irrelevant.

3) “Sunsets” SB 1156 on January 1, 2008.

This bill was signed by the Governor.

Assembly Bill No. 2957 (Koretz) Provides for notification of mass layoffs, relocations and terminations, as follows:

1) The bill applies to commercial and industrial facilities with 75 or more persons when layoffs, relocations or terminations will affect at least 50 employees.

2)  The employer must give 60 days notice to the employees, the Employment Development Department, local workforce investment board and to affected local officials.

3)  Where mass layoffs, relocation or termination are the result of physical calamity or an act of war no notice is required.  Notification is not  needed for seasonal or temporary employment or for the completion of a project where the employee understood their employment was limited in duration.

4) An employer who fails to give notice will be liable for back pay, benefits, and a fine of $500 a day not to exceed 60 days.

5) Liability will be reduced if employer continues to pay the employees wages, except vacation monies, and or benefits during the period of violation.  As well as if the employer conducted a reasonable search and in good faith had reasonable grounds to believe it was not in violation.

6) Provides exemptions from the notification requirements or employers under certain circumstances, including if the employer is actively seeking capital and reasonably and in good faith believes that giving the 60 days notification would preclude obtaining the capital.

7) An employee, representative thereof, or local government may maintain a civil action on behalf of those affected, and the court may award attorney's fees to a prevailing plaintiff.

8) Provides that payments received by workers as a result of an employer's violation of this statute may not be construed as wages or compensation for the purposes of unemployment insurance, and that unemployment benefits may not be denied or reduced as a result of such payments.

Support and Opposition

Proponents argue mass layoffs have a devastating impact on the communities in which they occur.  This bill will give communities a chance to prepare for the impact of large layoffs which do not trigger notification under the WARN Act.  The concern over WARN is there can be a mass layoff of 499 or fewer with no notice to the community because the employees laid off do not constitute a third of the workforce.

By providing notice to local governments and other concerned entities, they will be in a better position to retrain and offer placement services to those affected.  On top of this, notice will give affected employees the greater ability to make plans and adjustments to their new situation as well as seek other employment and educational opportunities.  It will also allow for local resources to be utilized helping to ease the strain caused by a layoff or plant closure on the community.

Opponents argue this bill contains mandates for new notices, new fines, along with increased unemployment insurance tax liability when a California business with 75 or more workers must close down, relocate or lay off workers.  They argue this bill also subjects these smaller employers to new legal liabilities, increased legal costs and unfairly penalizes California businesses by limiting the recovery of attorney fees and costs only for plaintiffs.  Employers are also concerned that "commercial facilities" are now included in the definition of "covered establishments".  All covered businesses will face this bill's new $500 civil penalty for violations.    

Opponents state this bill will create overlap with the federal WARN Act and may create confusion thereby leading to duplicative legal actions and raising litigation costs.  

The Governor signed this bill.

Assembly Bill No. 2989 (Assembly Labor and Employment Committee) This bill entitles employees to receive severance pay in the event of a layoff, relocation or termination at a commercial or industrial facility, as follows:

1) Employees are entitled to receive severance pay if their employer employs or employed at least 100 people at any time in the preceding 12-month period and currently provides or has provided in the last three years for severance pay or bonuses to its management in an amount 

equal to or greater than one week's pay for each year worked.

2) The employer must pay to each employee the amount of one week's pay for each year worked.  Seasonal layoffs do not come under this provision.

3) Provides that an employer who willfully fails to pay the wages specified in this bill due to the discharged employee, is subject to a penalty in the amount of the employees' wages, not to exceed 30 days.

4) Severance pay is not required in the following instances:

a) Relocation or termination is the result of physical calamity.

b) There is an express contract providing for severance pay equal or greater to the severance pay provided by this bill.

c) Employee accepts other employment from the employer.

d) Employee has worked less than three years for the employer.

e) The employer has filed bankruptcy pursuant to federal law.

f) Layoffs which result from the completion of a project in the Broadcasting Industry or Motion Picture Industry and the employees were hired with the understanding that the employment was limited to the duration of the project or terminations.

Should the employer violate this provision, it will be able to the employee for the amount of unpaid severance pay.

The employee, a labor organization or the Labor Commissioner may maintain an action for payment in a court of competent jurisdiction, and a prevailing plaintiff may be awarded reasonable attorney's fees.

Support and Opposition

Proponents argue there is great need for this type of legislation, especially in light of the Enron scandal, where a corporation facing huge losses lays off its employees, and still has the resources to bestow upon its management and executives very large severance packages.  On top of this there are incentives for business leaders to layoff workers in order to cash out on corporate tax rebates and raise the value of their stock.  This bill would create a disincentive for corporations to simply layoff workers in order to increase short-term profits.  It will also provide a modest level of compensation for long-term employees.  Furthermore, by providing severance pay to all employees of a covered facility, rather than to executives and management only, money will be funneled back into the local economy instead of out of state or back to corporate headquarters.

The intention of this provision is to provide assistance to employees, giving them some stability for the time being while they seek new employment.  The hardships caused by job loss and unemployment will be eased through offering a modest level of financial support to dislocated employees.

Opponents argue this bill will take away a business' authority to grant severance pay to those employees who deserve it as opposed to those who are employed at the time of a layoff, relocation or termination.  Among other things, mandating severance pay will have the opposite effect than intended, in that businesses will be less inclined to offer severance packages to avoid the new costs and legal liabilities of this provision.

This bill penalizes an employer for failure to operate a successful business and is counter to the intent of the Federal Workers Adjustment and Retraining Notice Act that requires employers to provide employees 60 days notice of layoff, relocation or closure.  This is a serious anti-jobs bill.

This bill was vetoed by the Governor.

Assembly Bill No.  2990 (Assembly Labor and Employment Committee)  Provides that, except in the circumstances of a normal seasonal layoff or a general reduction in force affecting a majority of employees, if a person discharges an employee or demotes, suspends, or reduces the hours of work or pay of an employee within 90 days after the employee has exercised any of the rights enumerated in the Labor Code, there is a rebuttable presumption affecting the burden of proof that the person' s action was retaliatory. 

Support and Opposition

Supporters state that this bill is modeled after similar California housing, health, and

education laws which provide that an employing entity, which takes adverse action against

employees, tenants or patients within a short time period after that person has exercised a

protected right, has the legal burden of proving that such action was not retaliatory or

discriminatory.

Supporters state this bill is aimed at the lawless conduct in the underground economy, where, for

years, unscrupulous employers have routinely retaliated against workers for, among other

things, reporting serious work place injuries, refusing to work with unsafe tools or equipment,

requesting work breaks, and filing workers' compensation claims.  In such workplaces,

employees are extremely reluctant to come forward to complain about illegal conditions or

practices.  Under this bill, if an employee can demonstrate that he or she engaged in an activity

protected by the Labor Code, such as making a claim for unpaid wages, and that an adverse 

employment action occurred within 90 days, then the burden shifts to the employer to prove by a

preponderance of the evidence that the action was not retaliatory.

Opponents argue that this bill would open the door to abuse employees and could be used by employees and applicants to harass employer. It essentially creates a safe harbor for any employee who believes they may be terminated for just cause, preempting the employer with an enumerated labor complaint.  

Since violations of Labor Code Section 98.6 (b) may be punished as a misdemeanor, the presumption of retaliation created by this bill conflicts with the presumption of innocence that a criminal defendant is constitutionally entitled to.

This bill was vetoed by the Governor.

_________________________ 2001-2002 LEGISLATION ___________________________

SB 20


Alarcón



Displaced Janitors









Chapter 795, Statutes of 2001

Requires a contractor who enters into a contract for janitorial and building maintenance services at a job site to retain the employees of a former contractor providing such services at the job site during a 60-day transition employment period.  See Significant Legislation, above.

SB 147


Bowen




Employee Computer Records









Vetoed by the Governor

Prohibits an employer from monitoring employee electronic mail (e-mail) or other computer records without first advising the employee of the employer's workplace privacy and 

monitoring policy.

The Governor sated in his veto message, “This bill places unnecessary and complicating obligations on employers and may likely (sic) to lead to litigation by affected employees over whether the required notice was provided and whether it was read and understood by the employee.  I support reasonable privacy protections for employees in the workplace and my Administration proposed amendments which would carry out the intent of the bill without imposing undue regulatory burdens and potential legal exposure to businesses for doing what any employee should assume is the employer’s right when they accept employment. Senator Bowen rejected the proposed amendments.”

SB 360


Machado



State Employees: Wages









Vetoed by the Governor

Provides that wages earned by state employees for labor performed in excess of the normal work 

period be paid no later than the next regular payroll period.

The Governor stated in his veto message, “This bill is unnecessary.  Federal law (Fair Labor Standards Act) already provides for the payment of wages, including overtime, prior to the following pay period.  The State is also subject to Labor Code Section 207, which requires regular pay days.”  

SB 912


Chesbro



Packing Sheds









Chapter 345, Statutes of 2001

Extends the sunset date for Lake County agricultural packing plants to employ minors 16 and 17 years of age up to 60 hours per week during non-school periods to January 1, 2005 and requires specified reports and inspections.  

SB 1027

Romero



Mandatory Overtime: Nurses and









Health Care Employees









Senate Inactive File

Provides that a registered nurse, or employee in the health care industry, may not be compelled to work more than 40 hours in a workweek, more than the usual number of workday hours on any day in an alternative workweek schedule, or more than 8 hours in a normal workday.
SB 1125

Burton



Farm Labor Contractors

Chapter 147, Statutes of 2001

Provides that farm labor contractor wage surety bonds and a portion of the license fees are payable for damages arising from labor law violations.  

SB 1156*

Burton



Agricultural labor Relations









Chapter 1145, Statutes of 2002

Provides for a contract dispute resolution process between agricultural employers and labor organizations certified as the exclusive bargaining agents of agricultural employees.  (See Significant Legislation, above)

*This bill initially related to the University of California and was not heard by the Labor and Industrial Relations Committee.

SB 1159

Polanco



Meal and Rest Periods









Vetoed by the Governor

Provides that the provisions of all orders of the Industrial Welfare Commission regulating meal periods and rest periods of employees shall apply to employees of any public institution that issues doctorate degrees in health care professions, including, but not limited to, medicine and dentistry, who are employed as nurses, medical center employees and employees of health clinics.

The Governor stated in his veto message, “Emergency situations inherent in a hospital setting make it very difficult to guarantee regular break periods at a specified time.

Also, this bill would subject the University of California to significant unwarranted statutory penalties for failing to provide mandated rest and meal periods for certain of its health care employees.  These terms and conditions of work are better created and maintained through the effective use of the collective bargaining process, which is currently in place between the University, and its health care employees' exclusive representatives.”

SB 1197

Romero



Sick Leave









Vetoed by the Governor

Prohibits a public or private employer from adopting an absence control policy that disciplines employees for use of sick leave to attend to an illness of an employee's child, parent, or spouse.  

The governor stated in his veto message, “I agree employees should have a right to use one half of their paid sick leave to attend to a sick child, parent or spouse.  That is why I signed those provisions into law in 1999 (AB 109 Knox).”

SB 1198

Romero



Agricultural Employees









Chapter 408, Statutes of 2001

Clarifies that a statute enacted in 1997 that established a special fund for the dispersal of monetary relief for farm workers suffering damages is valid, despite the governor's stated intention to veto a provision of the statute.

SB 1200

Romero



Penalties









Returned to Secretary of Senate

pursuant to Joint Rule 56

Changes the amount of the civil penalty for failure to keep complete and accurate records on employee names, wages, and the ages of minor employees, to $100 per employee for each payroll period during which the employer failed to comply, up to a maximum period of 2 years instead of a civil penalty in the amount of a $500 lump sum.

SB 1208

Romero



Working Hours: Overtime

 







Exemption










Chapter 148, Statutes of 2001

Clarifies provisions of AB 60 (Knox), Chapter 134, Statutes of 1999, with respect to the 

exclusion of an employee covered by a qualified collective bargaining agreement and specifies that this provision is declaratory of existing law, exempts physician employees paid an hourly wage of $55 or more from specified provisions relating to pay for overtime work, and requires Division of Labor Statistics to annually adjust the threshold wage rate.

SB 1363

McClintock



Consultation Unit









Failed Passage, Senate Labor and









Industrial Relations Committee

Establishes a labor standards consultation unit in the Division of Labor Standards Enforcement of the Department of Industrial Relations for the purpose of providing consultation services to employers regarding compliance with state labor laws and regulations.

SB 1466

Alarcón



Contracts for Labor









Vetoed by the Governor

Provides that any person or entity that enters into a contract for labor or services, in specified industries, that knows or should know that the contract does not provide sufficient funds to comply with various laws, violates state law, and enables employees to recover actual damages through civil action.

The Governor stated in his veto message that he had signed several bills over the last four years in an effort to protect workers.  “We need to give these laws time to work.  For these reasons I must veto this measure.”

SB 1471

Romero



Sick Leave









Chapter 1107, Statutes of 2002

Prohibits a public or private employer from adopting an absence control policy that disciplines employees for use of sick leave to attend to an illness of an employee's child, parent, or spouse.  

SB 1592*

Burton



Agricultural Labor Relations









Assembly Inactive File

Provides for a contract dispute resolution process between agricultural employers and labor organizations certified as the exclusive bargaining agents of agricultural employees.

*This bill initially provided that a person employed by a ski establishment is subject to the eight-hour day and 40-hour week overtime provisions.

SB 1736

Burton



Agricultural Labor Relations

 







Vetoed by the Governor

Permits the Agricultural Labor Relations Board to assign a third party arbitrator to make binding decisions in specified instances where an employer and labor organization have been unable to achieve a collective bargaining agreement. (See Significant Legislation, above)

The Governor stated in his veto message, “I am returning Senate Bill 1736 without my signature.

I have signed AB 2596 (Wesson) and SB 1156 (Burton) which provide a mechanism to bring to resolution unresolved labor disputes between farm workers and growers.”

SB 1818

Romero



Back Pay









Chapter 1071, Statutes of 2002

Limits the potential effects of a recent U.S. Supreme Court decision on the state’s labor and civil rights laws by establishing a separate civil penalty against employers that violate the laws.

SB 72XX

Poochigian



Overtime










From committee “Without further









Action” Senate Labor and 

Industrial Relations

Relieves specified employers operating under interruptible or curtailable electrical service contracts of the requirement to pay overtime when the facility is subject to a scheduled or unscheduled blackout.

SB 89XX

Figueroa



Retaliation









Died on file

Prohibits employers from retaliating against employees and other specified entities engaged in the electricity or electricity ancillary services market who, with reasonable cause, disclose information to the Legislature or any committee or member, or other specified entities, about a 

possible fraud, false claim, anti-competitive practice, unlawful market manipulation or violation of state or federal law or from establishing policies that prevent individuals from disclosing that information.

AB 202

Corbett



Joint Enforcement Strike Force









Chapter 180, Statutes of 2001

Includes the Department of Insurance in the Joint Enforcement Strike Force on the Underground Economy.

AB 325

Reyes 




Agricultural employers:  

Check cashing: penalties.









Vetoed by the Governor

1) Prohibits a farm worker from being required to cash a paycheck at a location designated by a farm labor contractor, grower, or agricultural employer, or being charged a fee for doing so, and requires a posting of the prohibition; and 2)  Assigns misdemeanor penalties for wrongful conduct and increases penalties for charging employees transportation costs to and from the job

site.

The Governor stated in his veto message that there are  burdensome requirements in this otherwise well-intentioned measure that prevent him from signing this bill.

AB 423

Hertzberg



Farm Labor Contractors









Chapter 157, Statutes of 2001

Establishes specialized enforcement units and additional verification of valid farm labor contractor licenses and provides for enhanced fines for failure to pay wages in agriculture. See significant Legislation, above.

AB 567

Koretz




Short-handled Hoes

Returned to Secretary of Senate 

“Without further action”

Prohibits the use of short-handled hoes or other short-handled hand tools in agricultural operations, as defined, while weeding, thinning, or hot-capping.  

AB 1015

Wright



Retaliation









Chapter 820, Statutes of 2001

Prohibits discrimination against employees and applicants for employment engaged in lawful conduct occurring during non-working hours away from the employer's premises, but does not abrogate any employment contracts, as specified.

AB 1025

Frommer



Lactation Accommodation









Chapter 821, Statutes of 2001

Requires employers to provide reasonable unpaid break time and to make reasonable efforts to provide the use of an appropriate room for an employee to express breast milk for the employee's infant child.

AB 1069

Koretz




Complaints









Chapter 134, Statutes of 2001

Permits the Labor Commissioner to reconsider a formerly dismissed discrimination complaint based on finding by the U.S. Department of Labor that the complaint had merit.

AB 1397

Hertzberg



Health Care System Violations

Returned to Secretary of Senate 

“Without further action”

Requires the State Department of Health Services to fine any health system, as defined, an amount not less than 25% and not more than 51% of the health system's disproportionate share funding for a fiscal year in which either the Division of Labor Standards Enforcement or a court of competent jurisdiction determines that the hospitals that a health system owns, operates, or both, have accumulated more than 1,000 violations of labor laws relating to wages and hours in a 5-year period.

AB 1635

Vargas



Personnel Records









Vetoed by the Governor

Permits employees to obtain a copy of their personnel records.

The Governor stated in his veto message “This bill contains no provisions to protect the privacy of other individuals who may be identified in the personnel records.  Without measures that ensure the privacy of those individuals and the confidentiality of a company’s legitimate proprietary information, the potential for harm of this measure outweighs the possible benefits.”

AB 1675

Koretz




Sheepherders









Chapter 948, Statutes of 2001

Establishes requirements related to wages, hours, and working conditions for sheepherders.

AB 1676

Assembly Committee on

Data Base of Violations




Labor and Employment

Held under submission









Senate Appropriation Committee

Requires the Labor Commissioner to develop and maintain a statewide data base of labor standards violations.

AB 1677

Koretz




Exempt Employees









Vetoed by the Governor

Prohibits an employer from charging a fee to cash an employee’s paycheck. 

Requires public transit bus drivers to have the same meal and rest periods as private company bus drivers.

Requires the Labor Commissioner to appoint a statutorily established advisory committee on the 

garment industry by no later than January 31, 2002.
The Governor stated in his veto message, “Employees are currently protected from the practice of employers receiving money from the payroll checks of their employees.  Additionally, certain provisions of this bill concerning meal and rest periods for public transit employees may be too costly and overly burdensome to public transit agencies. The term "hours worked" has already been adequately defined in California labor law by the IWC.

Finally, the Labor Commissioner has already complied with the mandate of this bill to appoint members to a Garment Manufacturing Advisory Committee by January 2003.”

AB 1679*

Shelley



Contractors









Vetoed by the Governor

Provides that a licensed contractor that uses the services of a temporary employment agency, 

employment referral service, labor contractor, or other similar entity, is deemed to be the employer of any individual furnished by those entities for specified purposes relating to compensation, working hours, wages, employee working conditions, public works, workers' 

compensation, insurance, and employment safety.

The Governor stated in his veto message “In no other area of the law do we relieve the temporary employer or any employer of the responsibility to their employers. I am sympathetic to reports

that some temporary employers are not fully meeting their obligations and I am receptive to alternate remedies.”

*This bill was heard in the Senate Business and Professions Committee.

AB 1680

Assembly Committee on 

Farm Labor Contractors




Labor and Employment

Vetoed by the Governor

 Requires the Labor Commissioner to conduct the classes necessary for farm labor contractors to 

 receive their license.

The Governor stated in his veto message, “Educational classes required of farm labor contractors were mandated by legislation I previously signed. I am confident that the Department of Industrial Relations will implement that measure appropriately.  There is no reason to change the law.”

AB 2189

Koretz




Displaced Transit Employees









Vetoed by the Governor

Requires a public transit service contractor to retain the employees of a former contractor providing such services during a 60-day transition employment period.

The Governor stated in his veto message, “Although I signed a nearly identical bill presented to me last year that provided transitional employment for janitorial workers, I am unable to do so on this occasion. Unlike the problems that plague workers in the janitorial exploitation that motivated me to sign the legislation for janitorial workers. In addition, local governments have the authority and option of setting higher wage and benefit requirements for contract bids for public transportation when necessary to meet the needs and the best interests of their communities.”

AB 2195

Corbett 



Victims of Sexual Assault.









Chapter 275, Statutes of 2002

Extends existing protections against adverse employment actions against victims of domestic violence who take time off from work, as specified, to victims of sexual assault.

AB 2242

Koretz




Minimum Wage









Senate Inactive file

Provides for the indexing of the state minimum wage each January, calculated by using a state Consumer Price Index.

AB 2412

Diaz




Payroll Records









Chapter 933, Statutes of 2002

Requires an employer who receives a request from a current or former employee to inspect or copy his or her payroll records to comply as soon as practicable, but in any event within 21 calendar days.

AB 2509

Goldberg



Local Labor Standards









Chapter 298, Statutes of 2002

Permits local government agencies to impose labor standards more stringent than those required by state law on local projects, which receive state funding.

AB 2596*

(Wesson)



Agricultural Labor Relations









Chapter 1146, Statutes of 2002

This bill makes substantive and technical amendments to SB 1156.  (See Significant Legislation, above).

*This bill initially related to elections and was not heard by the Labor and Industrial Relations 
Committee.

AB 2895

Shelley



Disclosure of Working Conditions









Chapter 934, Statutes of 2002

Prohibits an employer from requiring an employee to refrain from disclosing information about the employer's working conditions.

AB 2942

Koretz




Tax Audits

Returned to Secretary of Senate “Without further action”
Requires the Labor Commissioner to provide notice to the appropriate state tax audit authorities when the Commissioner determines that an employer has violated specified laws regarding wages, hours, and working conditions. 

AB 2957

Koretz




Mass Layoffs and Terminations









Chapter 780, Statutes of 2002

Provides for notification of mass layoffs, relocations and terminations and applies to commercial and industrial facilities with 75 or more persons when layoffs, relocations or terminations will affect at least 50 employees. (See Significant legislation, above)

AB 2987

Assembly Committee on 

Penalties




Labor and Employment

Vetoed by the Governor

Increases various civil penalties for labor law violations.

The Governor stated in his veto message, “we must take care that the steps we take to correct the problem of labor law violations, committed by a small minority of unscrupulous employers, do not adversely affect the majority of honest employers and their employees.  I strongly believe that increased penalties must be accompanied by expanded efforts to reach and educate all employers.  I will be happy to consider future legislation that strives to achieve this balance.”

AB 2989

Assembly Committee on

Severance Pay




Labor and Employment

Vetoed by the Governor

Provides in the event of a layoff, termination or relocation, employees are entitled to severance pay, as specified.

The Governor stated in his veto message, “While I fully understand the plight of workers faced with the loss of employment, I believe that the enactment of this bill at this juncture would prove to be counterproductive to achieving the broader goal of a full recovery of California's economic health.  Businesses usually resort to layoffs when they have fallen upon hard economic times.  Forcing already troubled businesses to fund severance pay outs may accelerate overall job loss by increasing layoffs and business closures.”

AB 2990

Assembly Committee on

Retaliation




Labor and Employment

Vetoed by the Governor

Provides that, if a person discharges an employee or demotes, suspends, or reduces the hours of work or pay of an employee within 90 days after the employee has exercised any of the rights enumerated in the Labor Code, there is a rebuttable presumption affecting the burden of proof that the person' s action was retaliatory (See Significant Legislation, above).

The Governor stated in his veto message, “This bill would only aggravate a practice by some employees, who, upon learning they are being investigated for misconduct, report groundless allegations of misconduct by their supervisors or co-workers.  The purpose of fabricating a prophylactic retaliation claim is to forestall the employer from bringing an adverse action.  This practice by disgruntled employees will have a chilling effect on a supervisors’ willingness to legitimately discipline problem employees.

AB 2990 creates a significant, irreconcilable conflict with the burden of proof and presumption of innocence in criminal proceedings.”

* * *
OCCUPATIONAL SAFETY AND HEALTH 

Background

The State of California has been actively involved in workplace safety and health since 1911 and

administers its own workplace safety and health program according to provisions of the Federal Occupational Safety and Health Act of 1970.  The federal act permits a state to manage its own occupational safety and health program (a so-called “state plan” state) if it meets certain federal requirements.  Among other things, California standards must be at least as effective as all federal standards for which federal standards have been promulgated.

The California program, known as Cal-OSHA, was approved by federal OSHA in 1973.

Cal-OSHA was praised by President Reagan as the best worker safety and health program in the country.

Cal-OSHA covers virtually all workers in the state, including those employed by state and local governments.  Cal-OSHA does not cover federal employees, offshore maritime workers, or domestic service workers in private households.  Cal-OSHA standards are contained in the California Code of Regulations, Title 8, Industrial Relations. 

Major units within Cal-OSHA include: 

Division of Occupational Safety and Health (DOSH)--enforces worker safety and health standards and regulations. 

Cal-OSHA Consultation Service--offers free training and consultation to assist both employers and their employees in complying with workplace safety and health regulations. 

OSHA Standards Board--adopts, amends and repeals the standards and regulations. 

OSHA Appeals Board--hears appeals regarding Cal-OSHA enforcement actions. 

Some DOSH responsibilities are mandated by state law only and do not receive federal funding. 

They include:

Certification of employers and consultants involved in asbestos-related work. 

Issuing permits for operation of elevators and aerial passenger tramways. 

Issuing permits for portable and permanent amusement rides and bungee jumping. 

Inspecting mines, tanks and boilers. 

Certification of loss control services of workers' compensation carriers. 

Responding to complaints of smoking in an enclosed place of employment if the employer has been found guilty of a third violation within the previous year.

Penalties

Civil and criminal penalties are assessed for violations of Cal-OSHA standards or orders.  Most penalty assessments can be adjusted to reflect the seriousness of the violation and the safety record of the employer. 

-for a serious violation of a standard, a maximum civil penalty of $25,000;

-misdemeanor penalties (i.e., for knowledge or negligence) for a serious violation, up to one year in jail, and/or a maximum of $15,000 for an individual and $150,000 for a corporation;

-for a willful violation, causing death or serious injury, a civil penalty of not less than $5,000 nor more than $70,000;

-for a willful violation, causing death or permanent or prolonged impairment, a criminal misdemeanor penalty, up to one year in jail and/or a maximum of $100,000 or, upon discretion of the court, 16 months or 2 or 3 years in jail and a maximum fine of $250,000.  If a corporation, not more than $1.5 million.  For a repeat conviction, up to 4 years in jail for an individual and not less than $1 million or more than $3.5 million for a corporation.

-for failure to abate a serious hazard, not more than $15,000 each day until abatement achieved;

-public employers are subject to civil penalties for violating a safety standard.

Subsequent Violations: Civil Penalty Enhancements

-a subsequent violation may be considered a repeat violation if it occurs at a different establishment as the previous violation. 

Abatement of Hazard

-by Regulation, an employer’s duty after the issuance of a citation to abate an unsafe condition is stayed if the employer appeals the citation.

Admissible Evidence

-OSHA standards and orders may be used as evidence in criminal prosecution, but not citations, may be admitted into evidence in the same manner as other statutes and regulations.

Multi-Employer Responsibility 

-by Regulation, citations may be issued, not only against the employer which exposed an employee to a hazard, but also other responsible employers at a multiple employer worksite (e.g. construction).  Employers responsible for creating, controlling (by contract or practice), or correcting the hazard may be cited regardless of whether their own employees were exposed.   

Anti-Retaliation

-an employee complaint filed with the Labor Commissioner claiming retaliation for reporting unsafe conditions or for refusal to work under such conditions must be filed within six months of the occurrence.

Public Employers

-civil penalties may be assessed against public employers.

-permits a school district, county board of education, community college district, State University, University of California, and related entities, to obtain a refund of a civil penalty, with interest, if all conditions previously cited have been abated, other outstanding citations have been abated, and if there has been no serious violation.

Significant Legislation

Assembly Bill No. 2752 (Alquist) 

1) Modifies existing law regarding the protected activity of making oral or written complaints by adding that an employee may not be subjected to adverse employment action for making an oral or written complaint.  Provides that a protected activity is refusal to perform unsafe work, as defined.

2) Provides that "adverse employment action" is a discharge, demotion, or suspension of an employee, or an action that threatens to discharge an employee, or in any other manner discriminates against an employee in a term or condition of employment. 

3) Defines "refused to perform unsafe work" means a refusal to perform work under all of the following conditions:

a) The employee complained in good faith about working conditions or practices which he or she reasonably believed to be unsafe or dangerous, created a real and apparent hazard, or was likely to cause death or serious physical harm to the employee, his or her fellow employees, or the employees of another employer.

 b) As soon as practicable, and immediately upon request, the employee reported his or her refusal and the reasons for the refusal to his or her immediate supervisor, foreman, or any person in authority.

c) Performed alternative work if requested by the employer.

4) Provides that an employer who violates  provision 1), supra, is liable for $25,000 or 3 times the value of the employee's lost wages and benefits, whichever is greater, other losses caused by the violation, reinstatement, and reasonable attorney's fees and costs.

5) Provides that an employer is guilty of a misdemeanor punishable by imprisonment in the county jail for a period not to exceed one year, or by a fine not to exceed $100,000, or by both fine and imprisonment, but if the defendant is a corporation or limited liability company, the fine may not exceed $1,500,000, if all of the following have occurred:

 a) An employee refused to perform unsafe work, as defined or an unsafe working condition was reported by an employee, or by his or her labor, legal, or medical representative, or by a government representative, to the employer or an agent of the employer who has management control of the workplace.

b) The employer or an agent of the employer knew of and concealed the unsafe working condition.

c) The unsafe working condition was likely to cause death or serious physical harm.

d) The unsafe working condition did cause death or serious physical harm to an employee.

6) Provides that an employer who willfully refuses to rehire, promote, or otherwise restore an employee or former employee who has been determined to be eligible for rehiring or promotion by a grievance procedure, arbitration, or hearing authorized by law, is guilty of a misdemeanor punishable by imprisonment in the county jail for a period of not exceeding one year or by a fine not exceeding $15,000 or by both that imprisonment and fine. 

7) Provides for an administrative complaint procedure regarding alleged violations and provides that an employee may pursue a civil action, within 6 months of the violation, which may be extended for good cause.  This procedure contains numerous elements including the following:

a) The division shall commence an investigation within 10 days of the date that a complaint is received. 

b) Within 10 days of the date the division orders the commencement of an investigation the party against whom the complaint is brought shall, without a request for discovery, provide all of the following to the employee and to the division:

   i) The name and, if known, the address and telephone number of each individual likely to have discoverable information that the employee may use to support any claim or rebut any defense identifying the subject of the discoverable information.

   ii) A copy, or description by category and location, of all documents, data compilations, and tangible items that are in the possession, custody, or control of the party that the employee may use to support a claim or rebut a defense.

   iii) The employee's personnel file.

c) The provisions of this procedure do not preclude an employee from pursuing any other rights or remedies available to the employee.

8) Creates within the Division of Labor Standards Enforcement a unit or personnel designated solely to handle adverse employment action.

Support and Opposition

Supporters state that this bill promotes health and safety by assuring effective protection of employees who refuse unsafe work or are involved with occupational safety and health activities and suffer an adverse employment action as a result.  Protections in current law have proven ineffectual.  Increased penalties should serve as a deterrent to retaliatory action by employers. 

In a recent one-year period, only 164 discrimination complaints were received by DLSE and of those just eight had been settled for the Complainant, while other cases were dismissed, withdrawn or abandoned, with some cases still pending.  In 1999, the U.S. Department of Labor called upon the state to improve both the speed of investigation of retaliation complaints, as well as the ability to determine merit.   Many workers remain silent about dangerous work conditions due to fear of retaliation by their employers.  

Opponents state that this bill would impose draconian fines and penalties and criminalizes workplace conduct.  The bill does nothing to make the workplace or our workers any safer than they are today. The bill creates new incentives to file discrimination lawsuits against employers.  

The Division can, without a request for discovery, compel the employer to produce numerous items including information that might be deemed to prove or disprove both sides of the complaint. Employers believe that this provision clearly violates an employer’s constitutional rights, which hold that an individual is allowed to refuse to answer questions or give other information that would subject him or her to the criminal prosecution envisioned in the bill.

Opponents argue that an employee who is performing poorly on the job and who may sense impending disciplinary action could notify his or her medical or union representative, of the employee’s intent to file a complaint for an “unsafe” workplace condition.  If disciplinary action is taken, the employer would be liable for $25,000 or three times the employee’s lost wages and benefits, and employee’s attorney’s fees.

The Governor vetoed this bill.

Assembly Bill No. 2837 (Koretz) revises reporting and investigation procedures of workplace 

accidents resulting serious injury or death, and the investigation and prosecution of  criminal

violations of such accidents, as follows:
1) Upon a complaint by a local law enforcement agency, charging a serious violation, DOSH would be required to investigate within 24 hours. 

2) Upon request of a county district attorney, DIR would develop a protocol for referral of which may involve criminal conduct to the appropriate prosecuting authority, and for voluntary acceptance of referrals by the prosecuting authority.  If accepted for investigation or prosecution, the prosecutor would have power to direct the investigation with DOSH cooperation.

3) An employer who fails to report a serious injury, illness, or death may be assessed a civil penalty of not less than $5,000.  In the case of a fatality, an employer would be subject to a misdemeanor violation punishable by up to one year in county jail, and a fine of up to $25,000; for a corporation, $250,000.

4) DOSH would be required to employ a sufficient number of bilingual persons in public contact and investigative positions; also, to provide interpreters as needed to assist persons in those positions, or at hearings where the complainant or a substantial number of on-site employees, or witnesses, are non-English speaking.  Important written notifications and materials would be required to be written in non-English languages.  

5) A special account would be created in the General Fund to assist in the enforcement of Cal-OSHA provisions. It would permit the contribution of funds from individuals or private organizations, as well as proceeds from a judgment in state or federal court.

Support and Opposition

Proponents argue that this measure addresses several issues concerning Cal-OSHA’s 

responsibility to investigate workplace accidents, including, the lack of timely reporting of the

accidents; delays and problems in investigation of accidents; and, the need for earlier 

coordination with prosecutors of criminal conduct.  

Supporters state that many of the existing enforcement problems were highlighted by a series of articles in the Orange County Register in October 2001 that reported on problems with fatal workplace accidents in Orange County which were not timely reported or investigated.  

Additionally, the Cal-OSHA bilingual provisions of this measure are a direct result of the Register’s story about  employees and witness being unable to communicate with DOSH’s employees due to language communication problems.

According to supporters, federal statistics show that immigrants die on the job in 

disproportionately high numbers when their percentage of the workforce is taken into account.

And while workplace deaths decreased nationally between 1996 and 2000, the number of 

immigrants killed at work rose 17 percent. The number of Latino immigrants killed on the job increased by a third. Immigrants die at higher rates because they take more dangerous jobs with little or no training.  Language barriers compound the problems: training and warning signs are often only in English.  And some immigrant workers die because businesses do not take elementary precautions to protect them.

Cal-OSHA's responsiveness was also the subject of a hearing of the Senate Labor and Industrial Relations Committee in November 2001.

Opponents argue that this measure permits local district attorneys to usurp DOSH's authority for preparing cases for prosecution. Everyone has a right to a fair assessment of the facts by skilled state DOSH inspectors, but this measure takes away this right from employers by directly involving local prosecutors.

Two years ago, the state increased a series of civil and criminal penalties relating to Cal-OSHA violations. Opponents do not see any credible evidence why the penalties should again be drastically raised. Education, not penalty assessments against supervisors and mangers, should be the norm for sane enforcement.

Also, by permitting DIR to accept financial contributions for enforcement from the proceeds of a court judgment, the state would authorize a new low in legal extortion by district attorneys.  It opens up the door to local prosecutors to pursue funds for this purpose in every complaint filed.

This bill was signed by the Governor

_____________________________ 2001-2002 LEGISLATION ________________________

SB 123


Escutia



OSHA Standards Board









Vetoed by the Governor

Requires members of the Cal-OSHA Standards Board to be approved by the Senate and specifies that once a member’s term of office expires, the member automatically ceases to be on the board.

The Governor stated in his veto message: “I object to the provision in this measure that requires that at the expiration of each member's term, the member automatically ceases to serve.  Public

policy is better served by allowing members to serve an additional 60 days.”

SB 486


Speier




Working Warehouses









Chapter 856, Statutes of 2001

Requires a working warehouse to secure merchandise stored on shelves higher than 12 feet above the sales floor.  

SB 629


Alarcón



Warehouse Safety









Returned to Secretary of Senate

pursuant to Joint Rule 56

Requires specified state entities to investigate earthquake hazards associated with storage racks in retail warehouses to assess risks to workers and the public.  

SB 986


Torlakson



Elevators









Vetoed by the Governor

Establishes a comprehensive statutory scheme to regulate elevator safety.

The Governor stated in his veto message, “This bill would substantially revise existing law, as it applies to conveyances, to cover escalators, platform and stairway chair lifts, dumbwaiters, material lifts, moving walks, and automated people movers.  Among other changes it would require that no conveyances, or part of, may be erected, constructed, installed, or changed without a permit from the Division of Occupational Safety and Health of the Department of Industrial Relations.

My administration has increased funds and hired more inspectors to improve workplace safety. This bill, however, would for the first time require government to inspect and oversee the installation of elevators in private homes.”

SB 1207

Romero



Volunteer Firefighters









Chapter 807, Statutes of 2001

Includes volunteer firefighters within the ambit of the California Occupational Safety and

Health Act.      

SB 1215*

Escutia



OSHA Standards Board









Vetoed by the Governor

Requires members of the Cal-OSHA standards Board to be approved by the Senate and specifies 

that once a member’s term of office expires, the member automatically ceases to be on the board sixty days after the expiration date.
The Governor stated in his veto message, “The existing statutes regarding the composition and appointments to the Occupational Safety and Health Standards Board have been effective and should be left in tact (sic).  There is merit in allowing Board members to serve until their successors are appointed and qualified, as the current law allows.  Because this bill increases the potential for vacancies on the Occupational Safety and Health Standards Board, which could compromise the Board’s ability to protect the health and safety of California’s workers, I cannot sign this legislation.”

*This bill was not heard by the committee.

SB 1886

Torlakson



Elevators









Chapter 1149, Statutes of 2002
Establishes a comprehensive statutory scheme to regulate elevator safety.

AB 2118

Dickerson 



Volunteer Firefighters









Chapter 368, Statutes of 2002

Delays the applicability of the California Occupational Safety and Health Act (Cal-OSHA) to volunteer firefighters until January 1, 2004, except as to claims that arose between January 1, 2002, and the effective date of this bill. (See SB 1207, above).

AB 2752 

Alquist



Retaliation









Vetoed by the Governor

Provides that it is an unlawful employment practice for an employer to subject an employee to adverse employment action, as defined, if the employee participates in protected activities, as specified, including refusal to work under dangerous or hazardous conditions, as specified.  Increases penalties for a violation of this provisions. (See Significant Legislation, above)

The Governor stated in his veto message, “I greatly appreciate the importance of protecting

workers from retaliation when they refuse to perform unsafe work or report dangerous working conditions to their employers or to government agencies and others who share the charge of keeping our workplaces safe and injury-free.  There are currently in law significant protections for these workers.  Moreover, the measure could reduce the Department of Industrial Relations’ ability to properly enforce those protections.”

AB 2837 

Koretz




Investigations









Chapter 885, Statutes of 2002

Revises reporting and investigation procedures of workplace accidents resulting serious injury or death, and the investigation and prosecution of criminal violations of such accidents (See Significant Legislation, above).
AB 2845

Goldberg



Ergonomics









Vetoed by the Governor

Requires the Occupational Safety and Health Standards Board to revise ergonomic standards designed to reduce repetitive motion injuries in the workplace on or before July 1, 2003.

The Governor stated in his veto message, “California, as the only state in the nation that is successfully enforcing a regulation to address repetitive motion injuries, has proven itself to be a leader in the area of ergonomics.  Our regulation is the result of significant debate, study and public comment, and represents a concerted effort to balance legitimate, competing concerns regarding repetitive motion injuries.

The Occupational Safety and Health Standards Board has received a petition requesting that it amend California's standard on repetitive motion injuries and I believe that the Board's consideration of that petition will allow for the best evaluation of the existing regulation as well as the relative merits of amending it.”

AB 2988

Assembly Committee on

Targeted Inspection and




Labor and Employment

Consultation Program









Vetoed by the Governor

Restores the authority of the Franchise Tax Board (FTB) to collect delinquent fees under the Cal-OSHA Targeted Inspection and Consultation Program (TICP).  

The Governor stated in his veto message, “This legislation is not necessary in that even after the repeal of the authority formerly conferred by Revenue and Taxation Code 19290.1, the Department has maintained in effect the agreement with FTB for the collection of delinquent assessments.”

* * *

PUBLIC WORKS

AND

PREVAILING WAGES

Background

Existing law requires, except for public works projects of one thousand dollars ($1,000) or less, the payment of not less than the general prevailing rate of per diem wages for work of a similar character in the locality in which the public work is performed, and not less than the general prevailing rate of per diem wages for holiday and overtime work to be paid to all workers employed on public works.

The Director of the Department of Industrial Relations (DIR) is required to determine the general prevailing rate of per diem wages in accordance with specified standards.

An awarding body shall not require the payment of the general prevailing rate of per diem wages or the general prevailing rate of per diem wages for holiday and overtime work for any public works project of twenty-five thousand dollars ($25,000) or less when the project is for construction work, or for any public works project of fifteen thousand dollars ($15,000) or less when the project is for alteration, demolition, repair, or maintenance work, if the awarding body 

elects to initiate and enforce a labor compliance program, as specified.

DIR regulations prior to 1997 (and adopted in 1956), defined the general prevailing rate of per diem wages as the modal rate, which is the single rate paid to the greatest number of workers within the applicable craft.  In January 1977, DIR adopted administrative regulations to implement a weighted-average methodology.

In recent years, the payment of prevailing wages has been the subject of considerable controversy. In 1995, the Legislature rejected legislation sponsored by DIR that would have changed the method by which prevailing wage rates are calculated to a weighted average unless more than half the workers within a classification are paid at a single rate, and would have eliminated predetermined increases from the prevailing wage rate.

In 1996, the Legislature rejected an amendment to the Budget Bill proposing an appropriation to DIR for the purpose of implementing a new, modified weighted average methodology for 

calculating the prevailing wage.

The Governor's Budget for 1997-98 included a request for $1.3 million and 20 positions to conduct wage surveys to implement the changes in methodology used to determine prevailing wages.  This request was denied.

Significant Legislation

Senate Bill No. 975 (Alarcón)  This bill makes several changes to the law regarding prevailing wages and public works, as follows:

1)  Declares the intent of the Legislature that projects financed through CIEDB, including projects financed through IDBs, comply with existing labor law pertaining to prevailing wages.

2)  Includes "installation" in the existing definition of "public works."

3)  Defines "public funds" used in public works as the following:

a)   Payment of money or the equivalent of money by a state or political subdivision directly to or on behalf of the public works contractor, subcontractor, or developer.

b) Construction work performed by a state or political subdivision in execution of a project.

c) Transfer of an asset of value for less than fair market price.

d)  Fees, costs, rents, insurance or bond premiums, loans, interest rates, or other obligations normally required in the execution of a contract that are paid, reduced, charged at less than fair market value, waived or forgiven.

e) Repayment of money and credits applied on a contingent basis.

4)  States that if the state or political subdivision provides a direct or indirect subsidy to a private developer or reimburses a private developer for costs that would normally be paid by the state or political subdivision, then the project is not subject to the requirements of this bill if the costs or subsidy are de minimums in the context of the overall project.

5)  Exempts the following from the definition of "paid for in whole or in part out of public funds" as proposed in this bill:

a) Affordable housing for low- or moderate-income persons either financed solely through the Low- and Moderate-Income Housing Fund established pursuant to current law or financed through a combination of the Fund and private funds.

b)  Qualified residential projects financed on or before December 31, 2003, that are in whole or in part financed through bonds issued by the California Debt Limit Allocation Committee in the Office of the State Treasurer, unless another statute, ordinance, or regulation, applies this chapter to the qualified residential project.

c)  Single family residential projects financed on or before December 31, 2003, that are financed in whole or in part through qualified mortgage revenue bonds, qualified veterans' mortgage bonds, and mortgage revenue certificates issued under the Qualified Mortgage Credit Certificate Program in the Office of the State Treasurer, unless another statute, ordinance, or regulation, applies this chapter to the single family residential project.

d)  Low income housing projects that are allocated federal and state low income housing tax credits on or before December 31, 2003 by the Office of the State Treasurer, unless another statute, ordinance, or regulation, applies the provisions of this bill to the low income housing project.

e) Private residential housing on private land that is not built pursuant an agreement with a state agency, a redevelopment agency, or a local public housing authority.

f)  Private development projects built on private property that are required by a state or political subdivision to construct improvements, if the following two conditions are met:

     i)  The state or political subdivision contributes no more money, or the equivalent of money, 

          to the overall project than that which is required to perform the public work of

          improvement.

     ii)  The state or political subdivision maintains no proprietary interest in the overall project.

Support and Opposition.

This measure is sponsored by the State Building and Construction Trades Council. This bill establishes a definition of "public funds" that conforms to several precedential coverage decisions made by the Department of Industrial Relations.  These coverage decisions define payment by land, reimbursement plans, installation, grants, waiver of fees, and other types of public subsidy as public funds.  The definition of public funds in this bill seeks to remove ambiguity regarding the definition of public subsidy of development projects.

Supporters of this bill note, for example, the discrepancy under existing law between a monetary transfer of funds to a developer that would trigger prevailing wage requirements and tax forgiveness or a fee waiver for an equivalent amount of funds that would not trigger prevailing wage requirements.  

Opposition to this bill cites potential increased costs to projects financed with public funds as defined by this bill, particularly low- and moderate-income housing.

This bill was signed by the Governor.
_____________________________2001-2002 LEGISLATION ________________________

SB 278
*

Machado



Prevailing Wages









Chapter 892, Statutes of 2002

Requires an awarding body that uses funds from the Water Security, Clean Drinking Water, Coastal and Beach Protection Act of 2002 (Proposition 50) to initiate and enforce a labor compliance program.

*This bill was heard by the Judiciary Committee and it was originally a bill authored by Alarcón with the subject of  “Truck Driver Fatigue”.

SB 588


Burton



Prevailing Wages









Chapter 804, Statutes of 2001

Permits joint labor-management committees access to employee information on payroll records, and authorizes such committees to bring civil actions to enforce prevailing wage laws.

SB 972


Costa




Prevailing Wages









Chapter 1048, Statutes of 2002

This bill exempts specified housing projects from the requirement to pay prevailing wages. (See SB 975)

SB 975
*

Alarcón



Public Funds









Chapter 938, Statutes of 2001

Defines "public funds" used in "public projects" and states legislative intent that projects financed through Industrial Development Bonds (IDBs) issued by the California 

Infrastructure and Economic Development Bank (CIEDB) must comply with existing laws pertaining to prevailing wages.  (See Significant Legislation, above).

*This bill was referred to the Senate Governmental Organization Committee.

SB 1355

Alarcón



Self-Help Housing

Returned to Secretary of Senate “Without further action”
Exempts specified self-help housing projects from the requirement to pay prevailing wages.

AB 1448

Maddox



Certified Payrolls

Chapter 28, Statutes of 2002

Repeals two sunset dates so that a prime contractor would not become liable for a violation by a subcontractor on a public works project of specified duties related to certified payroll records and overtime pay.

AB 1506

Wesson



Labor Compliance Program









Chapter 868, Statutes of 2002

Requires an awarding body that chooses to use funds from the School Bond Acts to initiate and enforce a labor compliance program.

* * *

UNEMPLOYMENT INSURANCE

And

STATE DISABILITY INSURANCE

Background

Unemployment Insurance (UI) is a nationwide program created to provide partial wage replacement to unemployed workers while they conduct an active search for new work. Unemployment Insurance is a federal-state program, based on federal law, but executed through state law.  Employers finance the UI program by tax contributions.  In California, the Employment Development Department (EDD) administers the UI program according to guidelines established by the UI Code and the California Code of Regulations, Title 22. 

The UI program is financed by employers who pay unemployment taxes on up to $7,000 in wages paid to each worker.  The actual tax rate depends, in part, on the amount of benefits paid to former employees (employer’s experience rating). 

Taxable wages are not indexed to any inflation adjustment. The actual UI tax rate varies with each employer, depending on the amount of UI benefits paid to former employees under an experience rating plan.

To qualify for benefits, a claimant must have 1) earned at least $1,300 in the highest quarter of the employee's base period, or 2) earned at least $900 in the highest quarter and earned wages of at least 1.25 times the highest quarter earnings (e.g., $900 x 1.25 = $1,125).

Also, other key elements of the UI system, under the following headings, include:

Weekly Benefits and Wage Replacement:  The minimum UI benefit is $40 per week for 26 weeks and the maximum weekly benefit is $230. Benefits can only be 39 percent of the wages lost, not to exceed the maximum benefit level of $230.

Wage Base for Earnings:  The amount of benefits is based on an employee's earnings during a 12-month "base" period; the quarter in which the highest wages were received determines the benefit level.  The base period is determined by the beginning date of the claim, and is comprised of the first 4 of the last 5 completed quarters (e.g., a claim beginning in the month of May will be based on wages earned during the four calendar quarters of the previous year calendar).

Trade Disputes & Lock-Outs: Claimants are generally not eligible to receive UI benefits if they participate in a strike caused by a reduction in wages.  Also ineligible are employees locked-out, refused work during the collective bargaining process.

Extended Benefits: On March 9, 2002, the  federal "Job Creation and Worker Assistance Act of 2002" was signed into law and provide for Temporary Extended Unemployment Compensation (TEUC) extensions. This act allows unemployed workers who have exhausted their regular unemployment insurance benefits to file for an extension of up to 13 weeks of benefits. In addition, the act provides for a second extension of up to 13 weeks if the state meets certain criteria. 

The first unemployment benefits extension went into effect March 10, 2002, and is scheduled to end on December 31, 2002. California has met the Federal criteria for the second extension, which went into effect April 14, 2002. The second extension will remain in effect until at least August 3, 2002, and may extend beyond that if California meets the criteria. 

Both the first extension and the second extension (if it is still in effect) will end December 31, 2002. 

A worker is eligible if the worker were fully or partially unemployed on or after March 10, 2002, and have exhausted regular unemployment insurance claim and cannot file a new claim.

The monetary award on both the first and second TEUC extensions will be the same, and qualified claimants will receive:  a weekly benefit amount equal to the amount received on the regular claim that the extension is based on, and a maximum benefit amount that is the lesser of: 

50 percent (half) of the maximum benefit amount on the regular claim, or13 times the weekly benefit amount on the regular claim.

Disability Insurance.   California is one of five states to offer a non-occupational disability insurance program (SDI).  The other states are Rhode Island, New Jersey, New York and Hawaii. (see, Temporary Disability Laws in Other States, below) 

The majority of California employees, approximately 12 million workers, are covered by the SDI program. Some employees are exempt from SDI; for example, railroad employees, some employees, with limited exceptions. Self-employed individuals may elect, under specified conditions, to be covered.

The Employment Development Department (EDD) is authorized to pay state disability insurance (SDI) benefits as partial wage replacement to employees who are disabled.  Disability is defined as any mental or physical illness or injury which prevents an employee from performing his or her regular or customary work.  This includes elective surgery and illness or injury resulting from pregnancy, childbirth or related conditions.  A claimant establishes medical eligibility for each uninterrupted period of disability by filing a first claim for disability benefits supported by the certificate of a treating physician or practitioner.   

SDI is financed through a mandatory payroll contribution by employees which is paid into the Disability Fund. The Director of Employment Development determines the contribution rate, based upon a statutory formula.  On or before October 31 of each calendar year the director is required to prepare a statement, which is a public record, declaring the rate (rounded to the nearest one-tenth of one percent) of worker contributions for the calendar year and notify promptly all employers of employees covered for disability insurance of the rate.  

The current contribution rate is 0.9 percent of wages not to exceed approximately $46,300 per year (i.e. the worker’s contribution is about $ 417) In 2003, the wage base will increase to about $56,900.  The maximum contribution rate cannot exceed 1.3 percent.

The weekly benefits replace 55% of base period earnings, from $50 per week to a maximum of $490.  Future SDI benefit increases are tied to the level of workers' compensation temporary disability benefits for work-related injuries. Workers’ compensation temporary disability benefits are scheduled to increase from $490 to $602 for injuries occurring on and after January 1, 2003, to $728 for injuries occurring on or after January 1, 2004, and to $840 for injuries occurring on or after January 1, 2005.

Commencing January 1, 2006, and each January 1 thereafter, the maximum and minimum benefit is increased by an amount equal to the percentage increase in the “state average weekly wage” as compared to the prior year.  

Every claim is assessed a seven-day non-payable waiting period.  Benefits may be collected for up to 52 weeks.

An employer is not required to hold a job simply because an employee is receiving SDI benefits.  An employee does have the right to return to his or her job if the employee is covered by mandatory leave laws such as pregnancy leave or family care and medical leave.

For 2001, total first claims paid for disability insurance equaled 656,400.  Of these claims, 145,700 were for pregnancy-related first claims.

The average duration for a claim in 2001 was 13.87 weeks.  The average weekly benefit amount was $292.60 in 2001.

Voluntary Plans.  An employer is permitted to offer employees a voluntary disability plan (VP) in place of SDI coverage.   A VP must provide all the benefits of SDI and at least one benefit that is better than SDI. VP’s are approved by the director and a majority of the employees must consent to the plan.  Neither an employee nor his or her employer is liable for worker contributions to the Disability Fund while the worker is covered by a VP.  However, an employer must pay into the Disability Fund an amount equal to 14 percent of the amount employees would have otherwise paid into the fund had they not been covered by a VP. 

An employer may, but need not, assume all or part of the cost of a VP and may deduct wages for the purpose of providing benefits.  An employee’s rate of contribution cannot exceed the amount paid by an employee who is covered by SDI. 

EDD Pregnancy Disability Policy.   Historically, EDD has allowed up to four weeks pre-partum and six weeks post-partum disability leave without requiring the worker to obtain additional information from her treating physician beyond stating that the disability is for a normal pregnancy.  EDD has based this policy on established medical guidelines for medical disabilities and accepted practice in the medical community to allow four weeks pre-partum and six weeks post-partum leave.

Sick Leave. Existing law provides that any employer who provides sick leave for employees must permit an employee to use in any calendar year the employee's accrued and available sick leave entitlement, in an amount not less than the sick leave that would be accrued during six months at the employee's then current rate of entitlement, to attend to an illness of a child, parent, spouse, or domestic partner of the employee.

All conditions and restrictions placed by the employer upon the use by an employee of sick leave also apply to the use by an employee of sick leave to attend to an illness of his or her child, parent, spouse, or domestic partner.

No employer can deny an employee the right to use sick leave or discharge, threaten to discharge, demote, suspend, or in any manner discriminate against an employee for 

using, or attempting to exercise the right to use, sick leave to attend to an illness of a child, parent, spouse, or domestic partner of the employee.

Thus, under existing law, an employer may have an "absence control policy" which allows the employer to discipline an employee for excessive absenteeism. But, an employee cannot be discriminated against for taking time off to care for a child, parent spouse, or domestic partner.  However, since "all conditions and restrictions placed by the employer upon the use by an employee of sick leave also apply to the use by an employee of sick leave to attend to an illness of his or her child, parent, spouse, or domestic partner" an employer may use these latter absences as part of an absence control policy.

Temporary Disability Laws in Other States

Hawaii  (est. 1969)

Hawaii's Temporary Disability Insurance (TDI) requires employers to provide reasonable compensation for wage loss to employees who become sick or disabled, including pregnancy, from non-work-related causes. It is a legally required sick leave program to cover absences not otherwise covered by Workers' Compensation.

Coverage is the same as under the unemployment insurance law and includes state and local government employees.

To be eligible, an employee must have been in employment for at least 14 consecutive

weeks during each of which he or she was paid for 20 hours or more and earned not less than $400 in the four completed calendar quarters before the disability. 

Disabled workers are entitled to 58% of their average weekly wage or a Maximum Weekly Wage Base (whichever is less) after a seven-day waiting period for as long as 26 weeks. 

The maximum weekly benefit amount for 2002 is $396.

The cost to provide TDI benefits may be shared by the employee provided that this share does not exceed one-half of total cost of the policy and/or .5 percent of the employee’s weekly wage base.

The TDI program is financed entirely by deductions from an employee’s wages. The current withholding rate is 1.5% on first $44,000 earned.

New Jersey  (est. 1948)

TDI benefits are limited to a non-occupational illness or disability, including pregnancy. 

Any governmental entity or instrumentality may elect coverage, if covered by the unemployment insurance law.  A covered government employee must exhaust all sick leave before becoming eligible for disability benefits. 

New Jersey’s temporary disability insurance (TDI) program has three components: the state plan, private plans, and disability during unemployment. Employers are permitted, however, to provide disability insurance coverage to employees through private plans approved by the state. These plans must provide coverage that meets or exceeds state plan benefits with respect to compensation, eligibility requirements and payment duration. 

Both the state and private plans extend coverage to disabilities that begin within 14 days

after the last day of employment. After the 14th day, workers are covered under the disability during unemployment program. This separate program is administered as part of the unemployment compensation system. 

Benefits are equal to two-thirds of a worker’s weekly wages, up to a maximum of $339 per week, for up to 26 weeks.  There is a one-week wait period. 

The state plan levies a tax on employers (subject to experience rating) and employees of .5 percent of the first $22,100 of wages.

New York (1949)

Disability benefits are temporary cash benefits paid to an eligible wage earner, when he/she is disabled by an off the job injury or illness, including pregnancy.

State government employees are not included; public authorities and municipal corporations may elect to cover their employees. 

The cash benefits are 50 percent of a claimant's average weekly wage, but no more than the maximum benefit allowed.  Effective May 1, 1989, the maximum benefit allowance for any disability is $170 a week. 

Benefits are paid for a maximum of 26 weeks of disability during 52 consecutive weeks. For employed workers, there is a 7-day waiting period for which no benefits are paid.

An employer is allowed, but not required, to collect contributions from its employees to offset the cost of providing benefits. An employee's contribution is computed at the rate of one-half of one percent of his/her wages, but no more than sixty cents a week; any additional costs are paid by employers.

Rhode Island  (est. 1942)

To be medically eligible for TDI benefits, a licensed physician must certify to that an employee cannot work for at least seven consecutive days. For eligibility to begin with the first week of disability, the employee must be examined by a doctor in either that week, or the week immediately before, or immediately after, the first week of disability. Pregnancy is treated the same way as any potentially disabling condition.

State and local government employees are not covered.

There is a seven-day wait period at the start of a new claim. Benefits are paid for this period only if the disability lasts for 28 days or more.

The maximum weekly benefit rate is $527 for up to 30 weeks.

In addition to weekly benefit rate, a dependency allowance may be received if the employee has dependent children under 18. The amount of the weekly allowance is equal to the greater of $10 or 7% of the weekly benefit rate. 

Significant Legislation

Senate Bill No.  40 (Alarcón)  This bill increases unemployment benefits as follows:

1)  Increases the maximum weekly benefit from 39% of claimant’s average weekly wage, not to exceed $230, to the following:

a)  For new claims filed prior to January 1, 2003: 45% of claimant's average weekly wage not to exceed $330.

b)  For new claims filed on or after January 1, 2003: 50% of claimant's average weekly wage, not to exceed $370.

c)   For new claims filed on or after January 1, 2004, and before January 1, 2005: 50% of claimant's average weekly wage, not to exceed $410.

d)  For new claims filed on or after January 1, 2005: 50% of claimant’s average weekly wage, not to exceed $450.

2)  Requires the EDD to contract with a non-profit, nonpartisan independent research organization to study the most effective and efficient means of establishing eligibility for unemployment insurance benefits, including an alternate base period.

3)  Provides that an individual is not disqualified for eligibility for unemployment insurance solely on the basis that he or she is only available for part time work, as specified.

4)  Clarifies that penalty payments to workers under the federal Worker Adjustment Re-notification and Training Act (WARN) would not cause UI benefits to be denied or reduced.

Support and Opposition

Proponents, including the California Labor Federation, AFL-CIO the sponsor of this measure, state that this bill brings needed reforms to the UI program.  California's jobless benefits fall behind benefits paid to workers in 45 other states.  Because of their low level, our state's UI benefits cannot possibly attempt to replace wages lost when an employee becomes unemployed.  The current system provides for a 39% wage replacement rate, not to exceed $230 per week; but, the average replacement rate was 23% in 1999, the worst in the nation. 

The federal Advisory Council on Unemployment Insurance recommends that states establish a 50% replacement rate for most workers.  This can be accomplished by setting the maximum weekly benefit equal to 2/3 of the state's average weekly wage.

Opponents generally argue that this measure places a severe tax burden on employers who are the sole source of funding.  Although benefits at first will be paid from a temporary UI Fund surplus, $160 million in employer tax contributions will have to be raised by 2004, and by 2005, the total tax increase would jump to $782 million - a 32% tax increase.  Massive benefit increases without offsetting reforms is bad for industry and the jobs they help to create.

Also, opponents state that the UI Fund will be put in risk of insolvency with increased unemployment.  A mere drop in the unemployment rate, coupled with benefit increases, will  

place the Fund in a precarious situation.  More benefits will have to be paid out than EDD could collect.  

This bill was signed by the Governor.

Senate Bill No. 2 XXX (Alarcón)  This Bill, an urgency measure, applies the recently-enacted UI benefits retroactive and forward to all eligible claimants unemployed on or after September 11, 2001, and expresses legislative intent to make benefit increase payments effective in the most expeditious manner.

Also, it would permit those jobless claimants who became unemployed in late 2001, but delayed filing a UI claim until the first two weeks of  2002 in order to receive the new benefit increase, to have their claim backdated to the actual date of unemployment in 2001.

Unemployed persons who have “exhausted” their benefits (e.g., beyond 26 weeks), although they have active claims (i.e., 12 months), would not be covered by this measure. 

Support and Opposition

Proponents state that this measure provides immediate assistance to the economic victims of the September 11th attack on our country: airport and related workers, others in industries that, due to the uncertain economic future, their employers reacted to the attack by laying off employees, and workers whose ongoing job search was frustrated because of September 11th. There has been much talk of economic stimulus during this recession, but one sure-fire way to stimulate the economy is to put more money in the hands of working families.  There is an urgent need to reach out to the devastated workers and their families, and to infuse the economy at the same time.  An expeditious UI retroactive payment increase will go a long way to reach those goals. 

By making the recently-enacted higher benefit levels [SB 40 (Alarcón) of 2001] applicable to those unemployed on or after September 11th, jobless workers will be able to, a) transition themselves through difficult times, b) enroll in training programs to learn new skills and find new jobs, and c) continue to contribute to California’s  economic growth and development.

When the Legislature passed the recent benefit increase, the state’s unemployment rate was at 5.3%.  It is now 6.0%.

For laid-off workers, the extra UI benefit can mean the difference between maintaining their medical benefits, keeping their car, and feeding their family.

Opponents, including the California Taxpayers’ Association (Cal-Tax), argue that this measure places a severe tax burden on employers who are the sole source of funding: a half billion dollar cost to be born by employers.  If this measure intends to target the real 15,000 victims of September 11th, it falls far short of doing so.  The 15,000 identified as being airline or related employees, are easily identified and can be paid retroactive payments in an easy manner. This measure complicates everything by requiring EDD to re-open all claims of workers and re-compute benefit levels, even if they are now employed!  It only matters if you were coincidentally jobless after September 11th, not whether you were jobless because of it.

Opponents further state that, even without this measure, employers were facing a $530 million increase in 2003 due to last year’s SB 40.  They expect a “double jump” in the tax rate if this measure succeeds.

An administrative nightmare, combined massive tax hikes, poor public policy, and an insolvent UI Fund, spell disaster for employers trying to help our state’s economy grow and prosper. 

The California Chamber of Commerce proposes that the higher benefit levels in this measure be implemented, but that future increases effective in 2003 and beyond be deferred until after a determination of the UI Fund’s solvency.

SB 2 XXX was signed by the Governor.

Senate Bill No. 1661
(Kuehl)  This bill creates a disability leave program for family members, as follows:


 

Creates a family temporary disability insurance program to provide up to 6 weeks of wage replacement benefits to workers who take time off work to care for a seriously ill child, spouse, parent, domestic partner, or to bond with a new child.

Defines "Family care leave" to mean any of the following: 1) Leave for reason of the birth of a child of the employee or the employee's domestic partner, the placement of a child with an employee in connection with the adoption or foster care of the child by the employee or domestic partner, or the serious health condition of a child of the employee, spouse or domestic partner; 2) Leave to care for a parent, spouse, or domestic partner who has a serious health condition.

Defines  "Serious health condition" to mean an illness, injury, impairment, or physical or mental condition that involves inpatient care in a hospital, hospice, or residential health care facility, or continuing treatment or continuing supervision by a health care provider.

Provides that an individual shall be deemed eligible for family temporary disability insurance benefits on any day in which he or she is unable to perform his or her regular or customary work because he or she is caring for a new child or a seriously ill child, parent, spouse, or domestic partner, subject to a waiting period of seven consecutive days during each temporary family disability benefit period with respect to which waiting period no benefit are payable.

An individual is not eligible for family temporary disability insurance benefits with respect to any day that another family member is able and available for the same period of time that the individual is providing the required care.

Provides that as a condition of an employee's initial receipt of family temporary disability insurance benefits during any 12-month period in which an employee is eligible for these benefits, an employer may require an employee to take up to two weeks of earned but unused vacation leave prior to the employee's initial receipt of these benefits.  If an employer requires an employee to take vacation leave, that portion of the vacation leave that does not exceed one week shall be applied to the seven-day waiting period. This provision does relieve an employer of any duty of collective bargaining the employer may have with respect to the subject matter of this subdivision.

Provides that the certificate filed to establish medical eligibility of the serious health condition of the family member that warrants the care of the employee shall contain:

1) A diagnosis and diagnostic code prescribed in the International Classification of Diseases, or, where no diagnosis has yet been obtained, a detailed statement of symptoms.

2) The date, if known, on which the condition commenced.

3) The probable duration of the condition.

4) An estimate of the amount of time that the physician or practitioner believes the employee is needed to care for the child, parent, spouse, or domestic partner.

5) A statement that the serious health condition warrants the participation of the employee to provide care for his or her child, parent, spouse, or domestic partner.

States that "Warrants the participation of the employee" includes, but is not limited to, providing psychological comfort, and arranging "third party" care for the child, parent, spouse, or domestic partner, as well as directly providing, or participating in, the medical care.

Requires the director to increase the rate of worker contributions by .08 percent for the 2004 and 2005 calendar years to cover the initial cost of family temporary disability insurance benefits. 

The director must annually adjust the FTDI premium rate if a change is necessary to support the cost incurred by FTDI benefit payments. 
This act is operative on January 1, 2004, except that benefits shall be payable for periods of family temporary disability leave commencing on or after July 1, 2004.

Support and Opposition


This measure finds and declares that it is in the public benefit to provide family temporary disability insurance benefits to workers to care for their family members.  The need for family temporary disability insurance benefits has intensified as both parents participation in the workforce has increased, and the number of single parents in the workforce has grown.  The need for partial wage replacement for workers taking family care leave will be exacerbated as the population of those needing care, both children and parents of workers, increases in relation to the number of working age adults.

Developing systems that help families adapt to the competing interests of work and home not only benefits workers, but also benefits employers by increasing worker productivity and reducing employee turnover.

The federal Family and Medical Leave Act (FMLA) and California' s Family Rights Act (CFRA) entitle eligible employees working for covered employers to take unpaid, job-protected leave for up to 12-work weeks in a 12-month period.  Under the FMLA and the CFRA, unpaid leave may be taken for the birth, adoption, or foster placement of a new child; to care for a seriously ill child, parent, or spouse; or for the employee's own serious health condition.

State disability insurance benefits currently provide wage replacement for workers who need time off due to their own non-work-related injuries, illnesses, or conditions, including pregnancy, that prevent them from working, but do not cover leave to care for a sick or injured child, spouse, parent, domestic partner, or leave to bond with a new child.

The majority of workers in this state are unable to take family care leave because they are unable to afford leave without pay.  When workers do not receive some form of wage replacement during family care leave, families suffer from the worker's loss of income, increasing the demand on the state unemployment insurance system and dependence on the state's welfare system.

It is the intent of the Legislature to create a family temporary disability insurance program to help reconcile the demands of work and family. The family temporary disability insurance program shall be a component of the state's unemployment compensation disability insurance program, shall be funded through employee contributions, and shall be administered in accordance with the policies of the state disability insurance program created pursuant to this part.  Initial and ongoing administrative costs associated with the family temporary disability insurance program shall be payable from the Disability Fund.

The California Labor Federation, the sponsor of this bill, states that while federal and state laws guarantee unpaid family and medical leave for childbirth or family illness, many families simply cannot afford to take time off.  This is a family values issue.  This legislation will go a long way in supporting working families in their efforts to cope with work and family.

The California Medical Association states that such a program (as proposed in this bill) could offset costs of hospitalization or skilled nursing services for persons that could be cared for at home in a hospitable and less costly setting.  Perhaps, even more importantly it would promote caring for family members and loved ones by family members and loved ones  . . . a bond too often absent from society today.

The California National Organization for Women argues that most people cannot afford to take time off work without pay and are therefore unable to help family take time off work without pay and are therefore unable to help family members who are in urgent need of care.  Employees who have family responsibilities should not be put in the position of having to choose between a paycheck and a loved one.
The California Chamber of Commerce opposes this bill because it mandates the establishment of a new paid leave benefit program paid for by new taxes levied on workers. 

The Chamber avers that the SDI Trust Fund is nearly bankrupt; and, according to EDD, the SDI Trust Fund reserve adequacy level has dropped.

The Chamber notes that legislation enacted in 1999 permanently linked the level of SDI benefits to workers' compensation benefits.  At the time, EDD advised that the linkage would reduce SDI Trust Fund reserves from a high of 91 percent in 1996 to only 54 percent by the end of 2001 and that annual average worker SDI taxes would increase from $191 to $278 (a 53% 

In 2000 the administration imposed a two-tier SDI tax increase on all workers to avoid SDI Trust Fund bankruptcy.  The Chamber believes SB 1661 places additional strain on an already stressed 

program.

The Chamber argues that earlier EDD cost projections have proved inadequate and far too optimistic. According to the Chamber, new EDD information shows that as of January 1, 2002, the SDI Trust Fund reserves plummeted to only 15.4 (a drop of nearly 70% ).   In addition, over the same period, California worker-paid SDI taxes have more than tripled.  Because the legislature recently increased the workers' compensation benefits, SDI benefits must increase to match the increased workers' compensation benefit. Worker taxes will need to increase to meet the demands of the higher benefits.  Proponents of SB 1661 now want to increase the percentage SDI taxes paid by workers.

Moreover, the Chamber believes that SB 1661's new paid leave benefits, paid for by new mandated taxes is impermissible under federal law.  The Chamber claims that the federal Employment Retirement and Income Security Act (ERISA) forbids states from establishing mandated employee welfare benefits such as those contained in SB 1661.

Finally, the Chamber notes that employers are concerned that SB 1661 does not contain any size limitation.  The proposed leave program will apply to all employers regardless of size. The Chamber believes that this is unnecessary and will harm small businesses in our state. The Chamber claims that bills like SB 1661 make it even more difficult, and certainly much more 

expensive, to do business in California.

SB 1661 was signed by the Governor.

_____________________________2001-2002 LEGISLATION_________________________

SB 40


Alarcón



Benefit Increase









Chapter 409, Statutes of 2001

Increases Unemployment Insurance (UI) benefits and makes other changes to the UI system.  

(See Significant Legislation, above)

SB 467


Scott




Voluntary Plans









Chapter 52, Statutes of 2002

Authorizes the Employment Development Department (EDD) to terminate an employer’s voluntary plan for coverage of disability benefits with good cause, and authorizes EDD to pay benefits from the Disability Fund to eligible claimants covered by voluntary plans terminated by 

EDD.

SB 523


Alpert




Training Benefits









Assembly Inactive File

Requires the Employment Development Department, upon granting Unemployment Insurance training extension benefits to a claimant, to notify the claimant's employer(s) of the amount by which the charges to their UI reserve account may increase.  

SB 704


Knight



Withholding









Returned to Secretary of Senate

 







pursuant to Joint Rule 56

Repeals the statutes requiring employers to withhold taxes from their employees.  Individual employees would be responsible to quarterly report their wages and pay their personal income taxes and disability insurance contributions to the Employment Development Department.

SB 1128

Kuehl




Employee Status









Assembly Insurance Committee









“Without further action”

Provides that an unemployment insurance eligibility determination of whether a person is an employee or an independent contractor shall incorporate the principles of a specified California Supreme Court decision.  Declares and finds that various labor laws are part of an overall social insurance program.

SB 1245

Alarcón



Extended Benefits









Senate Inactive File

In the absence of a completely federally funded extended benefits program for unemployment insurance benefits,  provides for a change in the Federal-State program, financed by a 50-50 share, which would trigger extended UI benefits for 13 to 20 weeks in the state sooner during high periods of unemployment.  

SB 1249

Alarcón



Income Disregard









Failed Passage, Dead

Senate Appropriations Committee

Permits individuals collecting unemployment insurance benefits to earn more in wages from part-time work without being disqualified from UI benefits by increasing the “income disregard” from $25 or 25%  to $50 or 40% of wages payable. 

SB 1661

Kuehl




Disability Leave: Family Members









Chapter 901, Statutes of 2002

This bill creates a disability leave program for family members. (See Significant Legislation  above)


SB 2XXX   

Alarcón  



Unemployment Compensation

Chapter 4 , Statutes of 2001-2002 Third Extraordinary Session

Makes unemployment insurance benefits enacted in SB 40 retroactive and forward to all eligible claimants unemployed on or after September 11, 2001, and to express legislative intent to make benefit increase payments effective in the most expeditious manner (See Significant Legislation above).

AB  1258*

Wiggins



Unemployment Insurance Appeals 

Board





Chapter 465, Statutes of 2001

Provides that at least one member of the Unemployment Insurance Appeals Board be from organized labor.

*This bill was subsequently amended to relate to rental cars.

AB 1537

Horton



Indian Tribes









Chapter 255, Statutes of 2001

In order to comply with federal law, requires all federally recognized Indian tribes in California to provide unemployment insurance coverage for their employees, gives Indian tribes the option of reimbursable financing for the unemployment insurance program. 

AB 1729

Assembly Committee

Technical Clean-up

on Insurance



Chapter 29, Statutes of 2002

Corrects, updates, and repeals outdated provisions of the Unemployment Insurance Code.

AB 1932
Horton



Disability Insurance

Determination




Chapter 403, Statutes of 2002
Extends the period during which the state can reconsider a determination made with respect to disability insurance benefits.

AB 2149

Chu




SDI: State Employees 









Chapter 878, Statutes of 2002

Permits employees of the State of California and the California State University to be covered by the State Disability Insurance program.

AB 2771

Migden



Work Search Requirements









Vetoed by the Governor

Prohibits additional work search requirements on a UI recipient because the recipient has worked for a temporary services or leasing employer and requires a study on the adequacy of the UI system as it relates to temporary employees.

The Governor stated in his veto message, “This bill would preclude the Employment Development Department (EDD) from subjecting former temporary services or leasing employees to any additional eligibility, suitable work, or seek work requirements for the purposes of Unemployment Insurance (UI).  This bill duplicates existing law and makes no change to the policies and procedures utilized by the EDD.”

AJR 42

Calderon



Federal Administration.









Res. 123, Statutes of 2002

Urges the President and Congress to withdraw the President's proposal to surrender the federal responsibility of administering the Unemployment Insurance program to the states.

* * *
APPRENTICESHIP AND JOB TRAINING


Background

California has 22 labor and employment programs, 13 administering departments and 10 advisory councils, which provide employment and training services to 6.7 million people at a cost of $6 billion in both federal and state dollars. 

No single entity is responsible for state workforce policy development or implementation.  California's employment and training programs were created between 1917 to 1993 to address the needs of specific groups.  The separately administered programs each operate under a different set of rules.  Moreover, many of these programs perform similar functions and target overlapping client groups.

California's job training bodies include: a) The California Workforce Investment Board; b) The California Occupational Information Coordinating Council; c) The State Council on Vocational Education; d) The State Advisory Council on Refugee Assistance and Services; e) The California Postsecondary Education Commission; f) The Commission on Aging; g) The Employment Training Panel; h) The California Apprenticeship Council; i) The State Board of Education, The Board of Governor's, California Community Colleges.

Table I

Job Training Programs in California - FY 2000/2001 Funding (In Millions)





State Agency
Program
Total

Funding

(millions)
State

General

Funds
Federal

Funds
Other

Fund

Sources
Persons

Enrolled

(in whole numbers)(a)

Dept. of Aging
Sr. Community Service Emp.
$9.8
$0.9
$7.6
$1.3(b)
1,471

CA Conservation Corps
Training & Work Program
87.09
36.4
.496
50.2(c) 
5,777

CA Youth Authority
Parole Services (Job Placement)
.417
.417


Not available.


Free Venture
.224
.224


Not available.

Department of

Corrections
Inmate Employment/Training--







Vocational Education
61.58
61.02
.56

16,500


Academic Education
74.80
71.10
3.7

17,000

Employment

Development Dept.
Job Agent Program
2.7
2.7


2,364


Job Services - Labor Exchange-
105.7
1.2
80.1
24.4(d)
625,415(e)


Wagner Peyser-90%







Governor’s Discretionary Projects
9.0

9.0

Included in item e above.


Workforce Investment Act
801.4

801.4
-
Included in item e above.


Intensive Services Program
11.9

8.4
3.5(f)
50,536


Special Veterans Services
18.3

18.3

Included in item e above.


School-to-Career
17.9

17.9

Included in item e above.


One-Stop Career Center System
1.2d

1.2

Included in item e above.


Welfare-to-Work
.624

.624

Included in item e above.


NAFTA
2.5

2.5
-
135a


Trade Adjustment Assistance
8.5

8.5
-
1548a

Employ. Training Panel
Training & Economic Dev. Prog.
97.2


97.2(g)
51,731

Dept of Ind. Relations
Apprenticeship Training
5
1.8
.1
3.1(h)
66,000(i)

Dept. of Rehabilitation
Rehabilitation Services
316.9
46.1
259.7
11.1
76,516


Habilitation Services
115.5
101.5
1.0
13.0
16,401

Dept. of Social Services
Food Stamp Emp. & Training
69.9
1.3
47.2
21.4(j)
162,091


CalWORKs
890.1
152.2
735.1
2.8(k)
178,560


Refugee Assistance Services
19.3

19.3
-
Not provided

CA Community

Colleges
Vocational Education
565
505
55
5(l)
2,502,159


Adult Education (Non Credit)
279
279


341,192


CalWORKs
81.778
73.389
8.389

118,746


Economic Development
45.172
45.172


114,172


Apprenticeship
11.895
11.895

`
43,227

Dept. of Education
Adult Education
537.6
537.6


1,610,735


Adult Vocational Education
168.67
120.37
48.3

352,054


CalWORKS
47.06
37.16

9.9(m) 
Data not available


High School Vocational Education
3,359.1
3,300
59.1

1,582,985(n)


Reg. Occup. Centers & Programs
337.4
337.4


420,487


Agriculture Education
3.7
3.7





Partnership Academies
16.3
16.3


16,500


TOTAL
$8,180.22
$5,743.84
$2,193.48
$242.9


California State Library, California Research Bureau
a Enrolled data from 1999/2000

b Local funds

c $306,000 California Environmental License Plate Fund

$260,000 Public Resource Account, Cigarettes and Tobacco, $28.63 million Collins-Dugan Fund (reimb), $6.27 million Energy Resources Account, $11.7 million in Petroleum Violation Escrow Account, $588,000 Park Bond State Operations, $2.4 million in Park Bond Local Assistance

d EDD Contingent funds 

e Number of people registered

f Temporary assistance for needy families funds 

g Funded by a special employment training tax paid by all California employers

h Employment Training Program Funds (Interest Impound Account)

i Number of people registered

j county match

k $2.7 million in reimbursements and $105,000 county share

l Proposition 98 funds

m reimbursements

n1,159,737 secondary students and 423,248 adult students were enrolled in vocational and technical education courses during 1998-99 program year.  

In 1998, Congress abolished JTPA and created the Workforce Investment Act (WIA).  During 1999 and 2000, California will be required to phase out JTPA, and implement WIA.  The implementation of WIA will require the establishment of a state level governing body, state oversight and administrative procedures, state guidelines for coordination and collaboration, local governing bodies, designation of geographical service areas, and establishment of a local service delivery model.

According to the U.S. Department of Labor, the Workforce Investment Act of 1998 provides the framework for a unique national workforce preparation and employment system designed to meet both the needs of the nation’s businesses and the needs of job seekers and those who want to further their careers. Title I of the legislation is based on the following elements: 

- Training and employment programs must be designed and managed at the local level where the needs of businesses and individuals are best understood. 

- Customers must be able to conveniently access the employment, education, training, and information services they need at a single location in their neighborhoods. 

- Customers should have choices in deciding the training program that best fits their needs and the organizations that will provide that service.  They should have control over their own career development. 

- Customers have a right to information about how well training providers succeed in preparing people for jobs.  Training providers will provide information on their success rates. 

- Businesses will provide information, leadership, and play an active role in ensuring that the system prepares people for current and future jobs. 

The Act builds on the most successful elements of previous Federal legislation.  Just as important, its key components are based on local and State input and extensive research and evaluation studies of successful training and employment innovations over the past decade. 

The new law makes changes to the current funding streams, target populations, system of delivery, accountability, long-term planning, labor market information system, and governance structure. 

Title I authorizes the new Workforce Investment System.  State workforce investment boards will be established and States will develop five-year strategic plans.  Governors will designate local "workforce investment areas" and oversee local workforce investment boards.  New youth councils will be set up as a subgroup of the local board to guide the development and operation of programs for youth.  Customers will benefit from a "One-Stop" delivery system, with career centers in their neighborhoods where they can access core employment services and be referred directly to job training, education, or other services. 

Title I requires that standards for success be established for organizations that provide training services and outlines a system for determining their initial eligibility to receive funds.  It establishes the funding mechanism for States and local areas, specifies participant eligibility criteria, and authorizes a broad array of services for youth, adults, and dislocated workers.  It also authorizes certain statewide activities and a system of accountability to ensure that customer needs are met. 

On October 10, 1999, Governor Davis, by Executive Order, established the California Workforce Investment Board.  The Board is to report to the Office of the Governor.  Each member of the Board appointed by the Governor serves at his pleasure.  The Speaker of the Assembly and the Senate Rules Committee will appoint two members each to the Board.  The Order also terminated the appointments to the State Job Training Coordinating Council.  The purpose of the Board is to perform the duties and responsibilities required by the federal WIA.

The Division of Apprenticeship Standards (DAS) administers California apprenticeship law and enforces apprenticeship standards for wages, hours, working conditions and the specific skills required for state certification as a journey person in an apprenticeable occupation. DAS promotes apprenticeship training, consults with program sponsors, and monitors programs to ensure high standards for on-the-job training and supplemental classroom instruction.

The California Apprenticeship Council (CAC) is responsible for providing policy advice on apprenticeship matters to the Director of Industrial Relations, issuing rules and regulations on specific apprenticeship subjects to be published in the California Code of Regulations, and conducting appeals hearings.

As administrator of apprenticeship, DIR's director investigates and issues determinations regarding apprentice disputes, and the CAC hears appeals of these determinations.

An apprenticeship is a written, formally structured program of on-the-job training and related classroom instruction.  The training is traditionally designed through the cooperative efforts of 

management, labor and government.  In the building trades, apprenticeship training is most commonly funded by training funds, established pursuant to collective bargaining agreements.

Apprentices are full-time paid employees whose employment continues after completion of their apprenticeships.  On completion of training, apprentices are certified and recognized as fully qualified, skilled employees.

An apprenticeship program sponsor may be a joint apprenticeship committee (composed of labor and management), unilateral management or labor apprenticeship committee, or an individual employer.

_____________________________ 2001-2002 LEGISLATION _______________________

SB 1566

Polanco



Workforce Development









Chapter 544, Statutes of 2002

Re-authorizes the California Community Colleges (CCC) Economic Development Program (also known as the EdNet program) as the California Community Colleges Economic and Workforce Development  Program and extend the program's sunset date to January 1, 2008.

SB 1591

Burton



Construction Industry Jobs









Chapter 1142, Statutes of 2002

Requires the Employment Development Department (EDD) to establish standards and criteria regarding construction industry jobs under the Workforce Investment Act (WIA), successor to the Job Training and Partnership Act (JTPA), and prohibits the establishment of Welfare-to-Work positions in the construction industry, under specified circumstances.

AB 1087

Calderon



Electrician Certification









Chapter 48, Statutes of 2002

Requires electricians who perform high voltage work to obtain state certification.

Support and Opposition.

Proponents state that this measure would permit all electricians covered by the newly enacted certification program to have 3 years within which to be certified. Exemptions would narrow the scope of the certification to high voltage operations. The certification cards proposed by this measure would be a simple, easy way for electricians who have earned certification through this program to demonstrate that credential to contractors and other potential employers.  Certified electricians and consumers of their services would both benefit.

Supporters state that recent amendments to the measure satisfy opposition concerns.  Even if individuals are employed by a C-10 contractor, but the work is limited in scope to lower voltage operations, certification is not required.

Opponents, including the Western Electrical Contractors Association, argue that, since the proposed certification would not be required for registered apprentices, this measure makes registration of apprentices mandatory for electrical workers who do not qualify for, or pass the certification examination. Proposing to limit training opportunities solely to registered apprentices excludes many worthwhile and bona fide training programs.  DAS has only approved 6 open shop (i.e., non-union) construction apprenticeship programs. Certification that discriminates against 85% of the electrical construction industry is wrong-headed public policy.

AB 1131

Frommer



Apprenticeship: Funding









Chapter 11, Statutes of 2002

Restricts state funding of apprenticeship training programs to those programs that have been approved by the Division of Apprenticeship Standards of the Department of Industrial Relations.
Support and Opposition

According to the sponsor, the State Building and Construction Trades Council of California, workers in the construction industry receive training primarily through state-approved apprenticeship programs.  Apprentices  indenture themselves for a period ranging from three to five years depending on the craft or trade.  They receive on-the-job training at a reduced wage rate, and classroom instruction, either at the apprenticeship training site or at a community college facility.

There are approximately 1,500 state-approved programs, with a current enrollment of approximately 56,000 construction apprentices.  While it has been the state's longstanding practice to limit eligibility for state funding to programs certified by DAS, this bill would make that practice a legal requirement.  The sponsor argues that this step is necessary to protect apprentices from unscrupulous operators who view training programs as a source of cheap labor.

The Associated Builders and Contractors (ABC), argues that many of their programs have been 

approved by the federal Bureau of Apprenticeship Training of ATELS, and that should be sufficient. To ABC's knowledge there has never been a federal program which has applied for and received state funds; thus, there is no need for  this measure.  However, if one did,  apprentices would be denied necessary classroom instruction needed to complete apprenticeship training.  Young people would be denied the training they need to compete in the world of work.

Among other opponents, the Western Electrical Contractors Association, argues that DAS has a long-standing prejudice toward non-union programs.  Sixteen (16) requests for new programs 

have never been acted upon by DAS or the Apprenticeship Council.  The Association has called upon the federal government to investigate the state's reluctance to approve merit shop programs. The Association argues that approval of their programs are needed, especially when the merit shop programs excel in training women and minorities.

AB 2827

Diaz




Apprenticeship Study









Vetoed by the Governor

 Requires the state to conduct a study on the graduation rates of apprenticeship programs.

The Governor stated in his veto message, “Under the current budgetary constraints facing the State, undertaking a study of existing data can take resources away from other priority programs within DIR. Therefore, in place of signing this bill, I am directing DIR to release this data in a timely manner.”

AB 2927
Wiggins



Workforce Investment Board





 
Held at Senate Desk


Statutorily requires the California Workforce Investment Board to develop an annual local and statewide education and job report card, evaluating performances by programs. 

* * *

CLASSIFIED EMPLOYEES

AND

OTHER LEGISLATION

SB 25


Alarcón



Labor Agency









Vetoed by the Governor

Establishes the Labor and Civil Rights Agency consisting of the following state departments, boards and commissions: a) Department of Industrial Relations.  b) Department of Fair Employment and Housing.  c) Employment Development Department.  d) Agricultural Labor Relations Board.  e) Public Employment Relations Board.  f) Fair Employment and Housing Commission.

The Governor stated in his veto message, “The working men and women of California and our economy would benefit from a more coordinated effort by the various state departments charged with ensuring a well-trained, healthy, safe and prosperous workforce. I believe that the Department of Industrial Relations and the Employment Development Department could provide better service by being combined within a single entity.  More review, however is necessary to determine what other components of the state, if any, should be organized in this fashion. 

I have asked my Director of the Department of Industrial Relations to work with the appropriate people and to make a recommendation to me by the end of the year.”  
SB 1044

Kuehl




International Trade Agreements









Vetoed by the Governor

Requires the Director of Industrial Relations to review and prepare a report that assesses the impact of international trade organizations and agreements on California labor laws and regulations.
The Governor stated in his veto message, “While I share the author’s intent that California’s concerns are represented in the development of trade agreements, including the impact of those agreements on California’s labor laws, this legislation does not effectively fulfill that important objective.  Most critically, studying trade agreements after they are already implemented, while meritorious, has little impact on the substance of those agreements.  The time to affect the contents of an agreement is during the agreement’s development and negotiations.”
SB 1236*

Alarcón



Labor Agency









Chapter 859, Statutes of 2002

Legislatively implements the Governor’s Reorganization Plan #1 of 2002, which created a Labor and Workforce Development Agency in state government.

*This bill was heard in the Senate Governmental Organization Committee.

SB 1419

Alarcón



Personal Service Contracts









Chapter 894, Statutes of 2002

Requires K-12 and community college districts to comply with the same protections and provisions of law that currently apply to state government regarding contracting out of personal services.  Also, school districts that terminate or fail to renew contracts due to this measure, would be required to retain affected employees of the contractor if they are covered by, and working pursuant to, the terms of a collective bargaining contract.

SB 2066

Burton



UC Service Contracts









Vetoed by the Governor

Requires the University of California at a new facility to show good cause before it utilizes a service contractor for work traditionally performed by represented university employees.

The Governor stated in his veto message, “This bill would constrain the University of California from contracting out for several vital services not just at the new Merced campus, but at any newly constructed facility.  Specifically, this bill would apply not only to new buildings in Merced, but arguably to any new hospital that replaces, rather than retrofits, an existing facility. These hospital construction projects have been ongoing for many years, and I cannot support changing the rules now as they near completion.  The important U.C. Institutes for Science and Innovation could also be delayed by the restrictions in this bill.

Moreover, this bill would place greater contracting out restrictions on the University than existing law places on the State.  For example, it would not allow the University to contract out for legitimate cost savings. Additionally, the constitutionality of mandating this procedure without a vote of the Regents is questionable.”

AB 138

Nation




Bidding Procedures









Chapter 455, Statutes of 2002

Modifies provisions of the Public Contract Code relative to competitive bidding by prohibiting the identity of "subcontractors and suppliers," along with the name of the prime contractor, from being revealed to public agencies until after all bids have been ranked from high to low.

AB 230

Goldberg



Classified Employees: Discipline









Vetoed by the Governor

Permits school districts and community colleges, that have not adopted a civil service merit system for its classified employees, to submit employee disciplinary cases to third party arbitration, except for peace officers.

The Governor stated in his veto message ” School district governing boards are given the responsibility to determine discipline for their classified employees and are held accountable for their actions.  Districts need to retain a wide range of authority in order to fully implement the state's accountability objectives.  Responsibilities should not be delegated to an outside arbitrator the local voters can not hold accountable.”

AB 365

Nation




Classified Employees:  Probation









Chapter 844, Statutes of 2001

Provides that classified employees in school districts or community colleges, which have not adopted a civil service merit system be able to 1) return to their previous classification if they fail to pass probation in a new position, and 2) use sick leave and differential pay leave consecutively.

AB 500

Goldberg



Short-term Employees









Chapter 867, Statutes of 2002

Requires governing boards of school districts and community colleges, before employing a short-term employee, to formally specify the service required to be performed by the employee and certify the estimated ending date of the service and requires the fingerprinting of substitute and temporary community college district employees.

AB 979

Cedillo



War on Terrorism









Assembly Inactive File

Provides specified salary and benefit compensation for school classified employees who are absent from employment due to military service as a result of the War on Terrorism.

*AB 1614

Washington



Classified school employees

Chapter 853, Statutes of 2001

This bill would have provided employees engaged in part-time playground positions to be included in a school district’s civil service merit system for classified employees if they also work part-time in existing classified positions.

*The subject of this bill changed later to ‘Crime prevention: drug endangered children’.

AB 1748

Dickerson



Death Benefits









Chapter 476, Statutes of 2002

Requires the payment of a one-time lump sum death benefit to eligible survivors of California Department of Forestry and Fire Protection (CDF) contract pilots who are killed in the line of duty.

AB 1788

Reyes




Cardcheck Agreements









Chapter 1040, Statutes of 2002

Provided that the University of California  agrees, it may require its service contractors to enter into cardcheck agreements with any labor organization that requests such for the purposes of seeking representation of the contractor's employees.

AB 1802

Nation




Sick Leave









Vetoed by the Governor

Provides that classified employees in school districts and community colleges be able to use sick leave and differential pay leave consecutively.

The Governor stated in his veto message, “I am concerned that this bill may cause a significant increase in costs for local school and community college districts at a time of great financial stress.  Therefore, I believe that this extended sick leave benefit is better dealt with through collective bargaining.”

AB 2410

Frommer



Motion Picture Employment









Chapter 1042, Statutes of 2002

Requires the Employment Development Department, in consultation with the film and movie industry, the Technology, Trade and Commerce Agency and the California Film Commission to research and maintain data on film industry employment.

AB 2849

Washington



Playground Employees









Chapter 1100, Statutes of 2002

Provides employees engaged in part-time playground positions be included in a school district’s civil service merit system for classified employees if they also work part-time in existing classified positions.

AB 2903

Kehoe




Employee Organizations









Vetoed by the Governor

Permits the use of school district or community college district resources for the distribution or posting of written materials prepared and paid for by an employee organization urging the support or defeat of any ballot measure or candidate.  Distribution would be limited to members of  the bargaining unit.

The Governor stated in his veto message, “I object to postings on billboards or other places that may be seen by members of the public as opposed to just members of the employee organization.”

AB 2985
Assembly Committee on

Study of the Department


Labor and Employment

of Industrial Relations







Chapter 662, Statutes of 2002

Requires an independent study of the most effective and efficient means of enforcing wage and hour laws by the Labor and Workforce Development Agency and requires the study to be submitted to the Legislature by December 31, 2003.

Governor's Reorganization Plan  No. 1 of 2002

The  Governor's Reorganization Plan  No. 1 of 2002, creates a Labor and Workforce Development Agency in state government.  The  agency would consist of the Department of Industrial Relations, the Employment Development Department, the Agricultural Labor Relations Board, and the Workforce  Development Board, as follows:

1.  Creates this new Agency in state government under the supervision of an executive officer known as the Secretary of the Labor and Workforce Agency, to be appointed by the Governor, subject to confirmation of the Senate, and to hold office at the pleasure of the Governor as specified.

2.  Permits the Governor to appoint two officers to assist the secretary.

3.  Defines the powers and duties of the Secretary, including the power of general supervision over, and  direct responsibility to the Governor, for the operations of each department, office, and unit within the Agency.  Limits, as specified, power of the Secretary with respect  to purposes vested by law in any board, commission, council or other appointive multimember body within this Agency or any of its departments as described.

The Plan became effective July 1, 2002.

* * *

Useful Links

State Government


Department of Industrial Relations



http://www.dir.ca.gov

Employment Development Department



http://www.edd.ca.gov

Department of Fair Employment and Housing



http://www.dfeh.ca.gov

Contractors’ State License Board



http://www.cslb.ca.gov

Agricultural Labor Relations Board



http://www.alrb.ca.gov

California Code of Regulations



http://ccr.oal.ca.gov/

California Labor Code



http://www.leginfo.ca.gov/cgi-bin/calawquery?codesection=lab

California Unemployment Insurance Code



http://www.leginfo.ca.gov/cgi=bin/calawquery?codesection=uic
Federal Government


US Department of Labor



http://www.dol.gov

Workforce Investment Act Gateway



http://www.workforce.org
Organizations


AFL-CIO



http://www.aflcio.org

American Electronics Association



http://www.aeanet.org

California Chamber of Commerce



http://www.calchamber.com/

California Labor Federation



http://www.igc.org/calaborfed/

California Manufacturers & Technology Association



http://www.camfg.com

California Rural Legal Assistance Foundation



http://www.crlaf.org

Garment Contractors Association of Southern California



http://www.garmentcontractors.org

Silicon Valley Manufacturing Group



http://www.svmg.org

State Building and Construction Trades Council of California



http://www.sbctc.org
Research and Education


California Budget Project



http://www.cbp.org

California Court Decisions



http://www.courtinfo.ca.gov/opinions

California Economic Indicators, Department of Finance



http://www.dof.ca.gov/html/fs_data/indicatr/ei_home.htm

Electronic Policy Network



http://epn.org/

Institute of Industrial Relations, University of California at Berkeley



http://socrates.berkeley.edu/~iir/
Institute for Industrial Relations, University of California at Los Angeles



http://www.sppsr.ucla.edu/res_ctrs/industri.htm

National Conference of State Legislatures



http://ncsl.org

School of Industrial Relations, Cornell University



http://www.ilr.cornell.edu/

State and Federal Wage and Hour Laws



http://www.arrrickandboyn.com/pres/-sfwhlover.htm

International Labor Organization (ILO), United Nations



http://ilis.ilo.org
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2001 - 2002 Session Legislative Summary

of the Senate Committee on Labor and Industrial Relations

Dear Friends:

I am proud to submit this report of legislative action on labor and workforce

development issues covering the 2001-2002 Legislative Session.  I believe such a

report serves as an important resource of major interest to my fellow legislators,

labor organizations, employer associations, community groups, and individual

employers and workers.

I encourage all in

terested parties to actively participate in the Committee’s

process.  Such involvement is crucial to developing sound labor and employment

relations policy for the people of California.

A copy of this summary is also hosted online at the Committee’s web 

site at

www.sen.ca.gov

.

If you need additional information regarding this summary, or activities of

the Committee, please contact my staff at (916) 445-1237.

Yours truly,

RICHARD ALARCÓN, CHAIR
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