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Madame Chair and members of the Committee, I want to thank you for inviting me to speak to you today and for bringing attention to the topic of Women in Pain. It is one that I believe is worthy of a great deal more focus and discussion.

My interest in this topic stems from an article I co-authored and published in 2001 in The Journal of Law, Medicine & Ethics, entitled: “The Girl Who Cried Pain: A Bias Against Women in the Treatment of Pain.” That article was subsequently made the basis of an article published in a special section on Women’s Health in the New York Times  titled: “Hurting More, Helped Less? When it Comes to Enduring Pain, Women Have Cause for Complaint.”  (June 23, 2002).

For me it was a heady experience to have been cited and quoted in The Times but obviously the topic struck a chord and spoke to an issue that is of significant popular interest. 

You may be wondering why a law professor chose to write about the topic and what kind of expertise I have to address it. Since 1997 I have been writing and doing research in the area of legal, financial and policy obstacles to the adequate treatment of pain as part of a group of academics in law and the social sciences, funded by the Mayday Foundation. My other work in pain has been in the area of insurance and HMO barriers to the treatment of pain and more recently on legal sanctions associated with the prescribing of opioids, specifically disciplinary actions by state medical boards and criminal arrest and prosecution of physicians by federal and state law enforcement agents. 

The article focusing on gender bias in the treatment of pain was somewhat of a departure from my more legal scholarship, but I was very intrigued by some of the studies I had come across in my other research about what might be considered “undertreatment” of women, as compared to men, for pain. Also, the lens from which I viewed the literature on the topic was much more of a justice perspective than a scientific perspective.

My co-author on the paper, Dr. Anita Tarzian, does have a clinical background as an RN so with her help we were able to review the scientific and clinical literature on differences in pain experience of men and women. 

We, in fact, started out with a literature review to determine:

· whether men and women experience pain similarly or differently

· whether they respond to pain similarly or differently

· how women are treated for their pain as compared to men

· if there is a difference in treatment, whether that is justified by the first two findings.

Although I expect that some of the subsequent speakers, with medical backgrounds, will be better equipped to describe the scientific research and clinical literature on how men and women experience pain, whether they respond to pain or analgesics differently, and biological differences that might account for these differences, I will briefly touch on that literature and then focus my comments on the literature which describes differences in treatment of men and women for pain. In conclusion I will share with you some of the ways in which pain treatment for women who experience persistent pain might be improved. 

Reasons for Undertreatment of Pain

Before I begin, however, I do want to make one point very clear about this issue. The undertreatment of women for pain is part of a much larger problem in this country of inadequate pain treatment. It is not just women who are undertreated for pain, it is both men and women. Reasons for undertreatment of pain have been linked to a number of factors. The principles reasons include the following:

1. physicians are poorly educated in medical school about narcotics and proper pain management and they remain uninformed in practice about appropriate treatment choices for pain management, often rapidly absorbing professional norms that simply reflect a culture hostile to drug use.

2. threats of legal action deter providers from prescribing controlled substances – such actions range from criminal prosecution to sanctions involving the loss of hospital staff privileges or a license to practice medicine to malpractice suits.  ans.

3.  patients and physicians, in some cases, worry about tolerance, physical dependence, and addiction to opioids, and often don’t understand the difference. (Tolerance is a physiological state characterized by a decrease in the effects of a drug with chronic administration; addiction or physical dependence is the physiological adaptation of the body to the presence of an opioid. It is defined by the development of withdrawal symptoms when opioids are discontinued or sharply reduced; physical dependence is frequently equated mistakenly with addiction. While tolerance and physical dependence are physical changes in the body, addiction is defined by aberrant changes in behavior – it is a compulsive use of drugs for nonmedical reasons; it is characterized by a craving for mood altering drug effects rather than pain relief. ) 

4. lack of insurance coverage may deny patients access to pain experts as well as to adequate pain treatment which may be long term and require a multi-disciplinary approach. See B.R. Furrow, “Pain Management and Provider Liability: No more Excuses,” 29 J. Law Med & Ethics 28 – 51 (2001).

I mention these up front because any suggestions about how we improve the treatment of women may come from considering how we improve treatment across the board for both women and men. 

The Scientific Literature

As regards the issue of undertreatment of women for pain, when we looked at the scientific literature addressing whether men and women experience pain differently or similarly, we found that the research findings included the following:

1. women reported more severe levels of pain, more frequent pain, and pain of longer duration than men;

2. women were more likely than men to report migraines and chronic tension headaches, facial pain, musculoskeletal pain, and pain from osteoarthritis, rheumatoid arthritis and fibromyalgia

3. for laboratory induced pain (skin or deep tissue stimuli) females, as compared to males, had:

a. lower pain thresholds

b. higher pain ratings

c. less tolerance of noxious stimuli

In terms of what might explain these differences, responses include biological differences as well as psychological and cultural factors. As regards culture, there may be an issue of gender differences in reporting of pain that needs to be taken account here.  In our society, men are conditioned to be strong and not to show their vulnerability. Male pain research participants have reported that they felt an obligation to display stoicism in response to pain. They were also more likely to report less pain in front of a female researcher than a male researcher.  Yet, this explanation is likely insufficient to explain the majority of the differences observed.

With respect to biological differences, the literature includes three factors that may explain differences in how men and women experience pain. These include:

1. the influence of reproductive hormones in women

2. dissimilarities between men and women in the activation of stress-induced analgesia

3. sex-based differences in the brain and central nervous system

Some have noted that given the significant sex differences in physiological pain mechanisms, it is remarkable that the pain experience of men and women is not greater than reported and have begun to speculate that differences between the sexes in the brain create a mediating effect on pain in women or that more than physiological differences are at work.  They suggest the differences may be due to differences in coping and expression or perhaps they are a combination of all three – biology, coping and expression.

The treatment literature

As regards treatment of women for pain, the literature suggests not only that men and women communicate differently to health-care providers about their pain, but that health care providers may respond differently to them. In her review of the literature, Dr. Miaskowski reported on numerous studies that identified such differences in response and treatment. These studies covered different types of pain and different treatment modalities. For example, Faherty and Grier studied the administration of pain medication after abdominal surgery and found that, controlling for patient weight, physicians prescribed less pain medication for women aged 55 or older than for men in the same age group, and that nurses gave less pain medication to women aged 25 to 54 than to men of the same age.

Calderone, in his study of postoperative coronary artery bypass graft (CABG) patients, found that male patients undergoing a CABG received narcotics more often than female patients, although the female patients received sedatives more often, suggesting that female patients were more often perceived as anxious rather than in pain.

An earlier study by Beyer, examining post-operative pain in children, found that significantly more codeine was given to boys than girls and that girls were more likely to be given acetaminophen.

In a 1994 study of 1,308 outpatients with metastatic cancer, Cleeland and colleagues found that of the 42 percent who were not adequately treated for their pain, women were 1.5 times more likely than men to be undertreated.

In addition to actual differences in treatment, studies have also shown differences in health care providers’ perceptions of men’s and women’s experiences of pain. 

McCaffery and Ferrell, using a questionnaire administered to more than 300 nurses, found that more nurses felt that women, as compared to men, were less sensitive to pain, more tolerant of pain, and less distressed as a result of pain.

What accounts for these differences in treatment is more a matter of conjecture than any conclusive or definitive data.  Some have speculated that it is a result of a belief that:

· women have a higher natural capacity to endure pain than men (some attribute that to their biological role in childbirth)

· women have better coping mechanisms for dealing with pain.

Alternatively, some speculate that less credibility is given to women’s reports of pain than those of men. The literature indicates that health care providers (hcps) tend to discount women’s reports of pain as emotional or psychogenic in origin and therefore not real. This tendency is likely exacerbated by the fact that there is no good objective measure of whether someone is in pain or how much pain they are experiencing; hcps must rely on the subjective reports of their patients. 

Given that these differences in treatment do not appear to be based on any biological differences in pain experience -- in fact, from the literature, you might expect to see women more aggressively treated for their pain-- it appears that there may be some bias working against women in the treatment of pain. 

How the problem might be addressed

In terms of how we might address the problem of apparent undertreatment of women for pain, there are a number of possible approaches. One would be to generally improve the treatment of pain across the board for both women and men. 

Because one of the primary reasons given for inadequate treatment of pain is lack of education and knowledge on the part of physicians about pain treatment, increasing awareness of the problem and improving education in this area may be a useful starting point. This may mean improving the education students receive in medical school as well as after graduation. My understanding is that California has already taken a leadership role in at least the second of these by requiring all physicians, through continuing medical education, to take a course in pain management and treatment of terminally ill and dying patients.  (2001 A.B. 487) Such a course might also include issues of pain treatment for chronic pain patients and gender differences in the experience of pain and implications for appropriate treatment of women and men.     

A second impediment to adequate pain treatment, cited in the literature, is the fear of malpractice suits and legal sanctions for “overprescribing” of opiod analgesics, which are controlled substances but which can be very effective in pain treatment. I have just published a study of state medical boards and how they deal with complaints about either overprescribing or inadequate treatment of pain and it seems that many physician fears in this area may be unwarranted and, in fact, physicians may be in more trouble if they fail to adequately treat a patient’s pain. Again, California may be one state where the latter is especially true.  It has just become the second state to discipline a physician, through the state medical board, for undertreatment of pain, sending a clear signal to physicians that such inadequate treatment is grounds for license revocation or suspension. This case involved Dr. Eugene Whitney, an 80 year old physician, in Contra Costa County. He was disciplined for his failure to adequately treat 85 year old Lester Tomlinson who died of lung cancer in 2001. Tomlinson was living in a nursing home at the time.

In addition, the first successful lawsuit against a physician, for inadequate pain treatment, was brought in California by Beverly Bergman (on behalf of her father). In that case Bergman sued Dr. Wing Chin for elder abuse based on his failure to treat her father’s pain. Her father was 85 years old and dying of lung cancer. The jury awarded Bergman’s children $1.5 million, although the damages were subsequently reduced to $250,000 in compliance with California law that places a cap on damage awards in such cases. Bergman v. Eden Medical Center No. H205732-1 (Sup. Ct. Alameda Co., Calif.).

Unfortunately, there is another aspect to this fear of legal sanctions that deserves attention and that may be even more chilling than concerns about malpractice and license revocation, and that is criminal repercussions. Physicians who are prescribing large doses of opioids, even if they are attempting to treat chronic pain patients, may be targets of federal and state prosecutors. There is also a California case regarding this factor that may have broad implications for physicians attempting to treat chronic pain patients in the state. That is the case of Frank Fisher.  Fisher ran a pain clinic in Redding, California until 1999 when he was arrested for prescribing large dosages of opioids which allegedly were related to several deaths. Because he was unable to make his $15 million bail he was in jail for five months prior to a preliminary hearing.  At that hearing the defense succeeded in reducing the charges to manslaughter as the deaths were, as I understand them, not a result of taking the medications. After three years all the charges against Fisher were dropped but not until both his practice and his career were virtually destroyed – a frightening story for physicians in the state.

A third area that might be considered is insurance coverage and how that might be improved to ensure that patients have access to pain experts and necessary pain treatment and medications.  Some states have passed laws addressing this problem.  For example, in June, 2000 the Connecticut legislature passed a law, HB 5911, which requires most group health insurance policies issued in the state to provide access to a pain management specialist and coverage for pain treatment by such specialist “which may include all means medically necessary to make a diagnosis and develop a treatment plan including the use of necessary medications and procedures.”

I suspect that there are a number of other approaches that might be explored as well and again I congratulate you Madame Chair for convening this hearing to begin this exploration.  
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