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Introduction:

A primary goal for the State of California should be to assist families, children, adults, seniors, and the disabled, thrive by supporting basic provisions of health care.  When members of society have health care, they become active, thriving and productive contributors to society.  California has participated in the federal Medicaid program since 1965.  California’s Medicaid program, called Medi-Cal, is the largest health care program in the state, serving over 6.5 million people.  Medicaid is a joint federal-state partnership where most of the program costs are shared on a roughly equal basis for the provision of health care for certain low-income individuals. 

The Medi-Cal program is the state’s safety net program for health care to low-income families, seniors and disabled.  Medi-Cal offers a comprehensive benefits package and is the primary funding source for the state’s mental health program and the system of care for the developmentally disabled. Additionally, Medi-Cal provides significant funding for California’s health care safety net, including the public and private hospitals that serve Medi-Cal beneficiaries and the uninsured.  

Governor’s Medi-Cal Redesign Proposal

Governor Schwarzenegger’s 2005-2006 state budget proposes a six point plan to restructure the Medi-Cal Program.  The State titles this restructuring “Medi-Cal Redesign” and includes the following components:  (1) expansion of Medi-Cal Managed Care, (2) restructuring pubic hospital financing, (3) imposing a thousand dollar benefit cap on adult dental services, (4) imposing premiums on Medi-Cal beneficiaries, (5) privatize the processing of Medi-Cal eligibility determinations for all children who apply through the “Single Point of Entry”, and (6) imposing county performance monitoring standards.

The analysis in this paper is limited to the component of the Governor’s proposal that would impose premiums in Medi-Cal.

Governor’s Proposal to Impose Premiums on Medi-Cal Beneficiaries

The Governor’s proposal would establish monthly premiums for individuals with incomes above the federal poverty level and above the monthly Supplemental Security Income/State Supplemental Payment (SSI/SSP) level for seniors and persons with disabilities.  The Governor intends to pursue 

a waiver for federal approval to be submitted to the federal government by December 2005.  Premiums would be due at the time eligibility is determined and will be applied to the applicable month forward.  The months between application and final determination of eligibility will not have a premium, including any retroactive months of eligibility. Beneficiaries will be disenrolled if they do not pay premiums for two (2) consecutive months.  If re-enrollment is pursued, beneficiaries will be required to pay back premiums owed from the previous six months in which they were enrolled. 

The Administration estimates that the imposition of premiums will impact approximately 550,000 eligible beneficiaries (460,000 children and non-disabled adults; and 90,000 seniors and persons with disabilities). The Governor’s plan also proposes to exempt certain categories of beneficiaries from paying premiums (American Indians, Alaskan Natives, 19319(b) enrollees in CalWORKS, infants under one year and beneficiaries with a share of cost).  If the legislature approves this proposal the Administration will pursue a waiver application for federal approval by December 2005. The Administration anticipates that beneficiaries will begin paying premiums in January 2007. 

THE IMPACT:

A.   IMPOSING PREMIUMS ON MEDI-CAL BENEFICIARIES WILL REDUCE  

COVERAGE, IMPEDE ACCESS TO CARE 

1. The Medi-Cal Program is Not Intended to Be A Private Health Program. 

Congress established the Medicaid Act in 1965 for the intent and purpose to furnish medical assistance to limited income families with dependent children and the aged, blind and disabled, and to furnish rehabilitation and other services to help them attain/retain independence or self care.
  

The Governor’s proposal to impose premiums on the Medi-Cal population in an attempt to make Medicaid like private health coverage is misguided. The Medicaid Act was established in part with the recognition that populations at lower incomes have different needs than those at higher income levels; therefore, they are likely to be more negatively affected by cost-sharing policies tied to use of services.  While most Medicaid beneficiaries are low-income children and their parents, persons who are elderly and disabled comprise a significant percentage of beneficiaries. Beneficiaries who are elderly and disabled commonly have multiple chronic conditions and disabilities that require substantial access to, and use of, health care services.  Also, Medi-Cal plays an important role for low-income working adults who cannot obtain or afford private coverage.
 

Medicaid beneficiaries typically have greater health care needs than those at higher income levels. Although the Medicaid population has greater health needs, Medicaid spending is a bargain compared to private health insurance.  On a per person basis, average Medicaid costs are 30 percent less for adults and 10 percent less for children than private insurance.
  Medicaid also has been growing more slowly than private insurance. Between 2000 and 2003, acute care Medicaid costs per enrollee grew by 6.9 percent nationally, compared to private insurance premiums increases of 11 to 13 percent.
  Furthermore, California already has the lowest cost per beneficiary in the country.  

The Medi-Cal Program provides a comprehensive benefit package and the limitations on out-of-pocket spending are designed to meet the needs of low-income people who lack the financial resources to meet premium and cost-sharing requirements and to pay for necessary services.  Researchers suggest that cost sharing for the poor and the low-income with private health insurance leads to less access to health care services than for individuals covered by Medicaid.
 

2. The Purpose of Imposing Premiums on Medicaid Populations is to Reduce State Costs By Providing Services To Less People.

Over the past three years, the fall off in state revenues, combined with rising health care costs, has prompted every state to make changes in its Medicaid program.  States have relied on a wide array of cost-containment measures, but as the fiscal crisis worsen, more state began to narrow the groups of people eligible for Medicaid, cut back on covered benefits, and increase costs for beneficiaries who remain eligible.  Although the fiscal situation is beginning to improve in some parts of the country; several states are still pursuing cost-cutting measures in their Medicaid programs.
  The Governor in California has made the decision to not increase state revenues and therefore has chosen cost cutting measures as the only solution to solving long-term budget problems.

The Governor’s cost-sharing proposal is designed to reduce state costs through the reduction of enrollment and the use of medical services while shifting the burden of health care costs to the beneficiaries who can least afford it.  The Governor’s proposal would make this cost shift under the guise of increased beneficiary responsibility and the guise of satisfying the presumed beneficiaries need to pay for services.  There is a reality many of the beneficiaries in the Medicaid program must confront on a daily basis in spite of perceived notions they may want to pay more.  The reality of having the ability to pay more will impact all the choices in their lives.  Paying $20 more in Medicaid means $20 less in food, or transportation, or school supplies, or shoes utilities, and other necessities. The reality is as studies suggest the biggest problem with cost sharing is the low-income person’s ability to pay over sustained period of time.  Furthermore, poor and low-income families exist on the “make do” principle which means they do what they can everyday to make what they have stretch as far as it will go often finding out that it is not enough so they “make do” by doing without something essential.   

Research and other states experiences with cost sharing indicate that many families who participate in public coverage programs either cannot afford or do not pay premiums and enrollment fees on time, even when these amounts are relatively low.
.  The State Children’s Health Insurance Program (SCHIP) provides health coverage to low income children who do not qualify for Medicaid.  

SCHIP can cover children with incomes 200 percent federal poverty level (about $30,000 for a family of three in 2002) and up to 300 percent FPL.  Studies have found that incomes well above the Medicaid level the family budgets are extremely tight, dominated by basic needs for housing, food, transportation and child care.  Research has shown that, in many communities, an income at 200 percent of the FPL line is not adequate to meet these basic needs much less health care.

A recent study of SCHIP found that 17 percent of parents with children enrolled in SCHIP reported periodic trouble paying these premiums.
 Of families who have left SCHIP but remain eligible, 50 percent reported difficulty paying premiums that exceeded $20 per month.  The SCHIP population in California can have incomes up to 250 percent of the federal poverty level.  The populations targeted in the Governor’s plan to incur cost sharing are Medi-Cal beneficiaries with incomes above 100 percent of the federal poverty level but lower than the SCHIP cost sharing levels.  Essentially this affects those beneficiaries with incomes between 101 percent and 155 percent of the federal poverty level, in addition to pregnant woman up to 200 percent of the federal poverty level.

3. Imposing Premiums Jeopardizes Continuity of Care for Low Income Who Become Uninsured

A series of studies that examined California’s implementation of co-payments in the early 1970s found that even small co-payments resulted in fewer physician visits and less preventative care.
  Research data from the RAND health Insurance Experiment (HIE) of the 1970s to assess the impact of cost-sharing on the low-income population, and remains the most comprehensive and rigorous study of the relationship between cost sharing, health care utilization and outcomes that exists, although it is now over 20 years old.  Other studies in the 1970s showed that beneficiaries subject to a $1 co pay per service received fewer preventive services, especially immunizations, Pap smears, and obstetrical care compared to beneficiaries not subject to the co pay. 
 Another study using the same data found a 33 percent greater decline in outpatient physician visits among beneficiaries subject to the co pay compared to those who were not.
 Recent experiments in cost sharing found results similar to those studied in the 1970s.  

The Oregon Health Plan waiver found that premiums led to significant Medicaid coverage losses and most of those who lost Medicaid became uninsured.
  In 2002 Oregon imposed premiums ranging from $6 - $20 per month, based on income, on Medicaid beneficiaries with incomes between 0 income and 100% FPL. Although these premiums were lower than the typical employer-based plan, these premiums appeared to have been unmanageable for many of the people the program was intended to serve.  In less than a year, enrollment among the group subject to premiums fell by about half. An early survey found that nearly three quarters of those no longer enrolled in Medicaid became uninsured.  The losses illustrate the difficulties low-income people face paying premiums; even those that appear relatively modest and that vary by income.
  The state argues that it’s cost sharing would be at higher levels of income, i.e. over 100% FPL and that drop off would not be as dramatic as Oregon’s experience.  The State estimates that over 550,000 people would be affected by imposing premiums and that 20 percent of this group would loose coverage and thereby add to the increasing ranks of the uninsured.  

B.   IMPOSING PREMIUMS ON MEDI-CAL BENEFICIARIES WILL LIKELY

VIOLATE STATE AND FEDERAL PROTECTIONS RE COST SHARING, 

RETENTION OF COVERAGE AND DUE PROCESS

1.
The Governor’s Proposal to Impose Premiums and Penalties on Low-Income Pregnant Women, Children, Families and Persons with Disabilities Will Likely Violate State and Federal Law Limiting Cost-Sharing

The Governor’s plan would impose premiums on persons above 100 percent of the federal poverty level as a condition of obtaining coverage in Medi-Cal.  Congress enacted a very precise federal statutory scheme in the Medicaid Act to prescribe which Medicaid beneficiaries premiums can be imposed upon, at what income levels and in what amounts.
 The State proposes to impose premiums on many of the same individuals and groups that the federal law prohibits imposing such premium or similar cost sharing upon.  Nothing in the Social Security Act, of which the Medicaid Act is a part, allows states to waive these provisions and limitations.  In addition, the regulations implementing the Medicaid Act, further prohibit premiums (or any similar charges) from being imposed upon beneficiaries beyond a nominal amount.
   Therefore, while states may impose cost sharing on certain groups or individuals, within permissible limits based on a family’s size and gross monthly income, as set forth in federal regulations, California’s proposal does not fall within those legal limits.  

In pursuing a waiver with the federal government the Administration assumes that the Secretary of the U.S. Department of Health and Human Services can waive the statutory and regulatory requirements regarding cost sharing.  Both the language of the §1115 waiver provision and an increasing number of cases establish that this is not so.

Finally, the Governor’s plan proposes to implement substantial penalties or bars to allowing eligible individuals to remain enrolled, or re-enroll, after they have been unable to pay their premiums for a period of two consecutive months.  First, the state proposal to disenroll the eligible beneficiary for non-payment of premiums may violate state and federal law (see discussion below).
  Secondly, the state proposes to bar an eligible individual from re-enrolling in Medi-Cal until they have paid back the State for any premiums owed within the last 6 months; however, nothing in federal law allows the state to impose such a restriction on Medicaid eligible applicants or recipients.   
2.
Imposing Premiums as a Condition of Eligibility Runs Afoul of State and Federal Laws Protecting Eligible Beneficiaries’ Rights to Retain Medi-Cal 

Federal and state law require the Medicaid agency to continue to furnish Medicaid to every eligible person until they are proven ineligible, and when circumstances change, to reevaluate eligibility – exhausting all avenues and categories of eligibility – and put beneficiaries in the most generous program they are eligible for rather than terminating benefits.

Before taking any steps to terminate Medi-Cal, counties must follow a specific process to find the recipient eligible or ineligible for ongoing Medi-Cal without burdening the recipient, beginning with an ex parte review of all available information, carefully going through each Medi-Cal category to exhaust all avenues of eligibility.  In following this process to determine ongoing eligibility, the county may not ask for information or documentation they have already provided, that is not subject to change, or that that is not necessary to determining ongoing eligibility.  This places the burden of proof on the county, not the beneficiary.  

These requirements have specific implications for imposition of premiums. First, anytime a beneficiary is potentially charged a premium, the county will first need to determine (using the redetermination procedures required by SB 87) whether the beneficiary is eligible for no premium Medi-Cal in any category.   The county cannot assess the premium or terminate benefits without doing so.  Second, when a person does not pay the premium, the county must follow this process again, “defaulting” the beneficiary into another category s/he may be eligible for.  Third, anytime a family’s circumstances change, SB 87 is currently required.   Under the premium rules, the county will have to evaluate not only whether the family is eligible, but whether they are charged a premium (see discussion on administrative procedures in below).  

SB 87 is not the only retention requirement that premium policies must comply with.

For example, families that leave welfare are eligible for Transitional Medi-Cal for an additional six months regardless of income and for another six months unless their household incomes (after disregards for child care expenses) exceed 185 percent of the federal poverty level (FPL).3  Most former welfare recipients have household incomes below this level even if they have full-time jobs.4  Another example is that California provides continuous coverage to children for twelve months once they enroll in Medi-Cal or are redetermined, regardless of increases in their families’ income.  Because CEC guarantees children continued coverage, the proposal to disenroll children for nonpayment of premiums would cause more children to lose coverage.  The Administration may not impose premiums in a way that reduces or terminates Medi-Cal without complying with these retention requirements. Finally, the Governor’s proposal to bar eligible individuals from re-enrolling in Medi-Cal due to failure to reimburse the State for past premiums due creates similar problems under these same state and federal law protections.  A few examples of questions the Administration needs to answer are:

· What would be done to prevent “churning” of enrollees?  When beneficiaries go off and come back on the program, this is called “churning,” which leads to increased administrative costs with no added benefit. It also increases burdens on beneficiaries and makes care harder to access.  How will SB 87, TMC, CEC, DE, Bridging, and other retention requirements be used to minimize churning?
· How will premium requirements intersect with retroactive eligibility and the 30-day period to cure?  Medi-Cal applicants have 90 days retroactive eligibility.  Enrollees would be dropped from Medi-Cal if they do not pay premiums for two consecutive months.  Beneficiaries currently have 30 days to correct a non-compliance issue to rescind any correctible terminations.  How will these rights be protected? Will costs to re-enroll through these mechanisms outweigh potential savings from premiums?

3.
Imposing Premiums and Penalties as Condition of Remaining Eligibility May Violate Due Process Protections of Beneficiaries

Medicaid beneficiaries are entitled to due process protections under the federal Constitution, as well as the Medicaid Act and its implementing regulations.
 Beneficiaries have fair hearing rights on any adverse decision denying, terminating, or reducing benefits.  Under the Governor’s proposal, beneficiaries could be terminated for non-payment of premiums and barred from re-enrollment until they repay past premiums due.  The Governor’s proposal fails to clarify what due process protections they intend to afford these individuals.  Many beneficiaries will challenge terminations or imposition of premiums through fair hearings.  If a beneficiary requested a hearing prior to the date of termination, reduction, or imposition of a premium, s/he would be entitled to “Aid Paid Pending” the outcome of the hearing.  Beneficiaries would be entitled to a reversal of the premium or termination for “good cause.”  Also, all Notices of Action will need to be revised and make it clear what rights a person has to challenge a termination due to failure to pay premiums.  Finally, Governor’s proposal to refuse coverage to any eligible applicant who has failed to pay past premiums while enrolled in Medi-Cal within the last 6 months is arguably beyond their authority as well.

C.
IMPOSING PREMIUMS ON MEDI-CAL BENEFICIARIES WILL INCREASE PROGRAM COMPLEXITY AND ADMINISTRATIVE COSTS, WHILE REDUCING ELIGIBILITY

1.
Imposing Premiums Will Increase Administrative Procedures Five-fold, Increase Administrative Costs, and Increase Burdens on Counties and Beneficiaries with Little to No Savings or Benefit

Today, the analysis of whether an applicant receives Medi-Cal is basically a one-question process:  Is the person eligible?  By imposing premiums as proposed, the Governor would replace this with a five-step process, adding to the complexity, cost, and burdens of the eligibility procedures:  

Step 1)  Is the person eligible?  Based on information currently available, the rules and procedures for answering this question would not change.  Although today persons whose income exceed an income limit may have a Share of Cost, that analysis is dollar-for-dollar mathematics and would not change.

Step 2)  Is the person eligible for Medi-Cal with no premium?  This is a new question.  It would require county eligibility workers to engage in a secondary determination of eligibility using a separate set of income guidelines, disregards and exemptions.  This procedure would be manual because the counties’ computer systems are not programmed to answer these questions.  This would strain county workload, impose new costs, and increase the likelihood of error.

Step 3)  Has the person paid the premium?  This is a new question that would establish a third eligibility process and require county eligibility workers to determine the beneficiary’s status.  This would impose new costs and procedures on counties to search the case file, collect premiums or coordinate with the entity responsible for doing so, manually log the result into the computer system and/or file, update the file as premiums come in, and check the beneficiary’s status anytime eligibility is questioned.  The experience with the Single Point of Entry, Healthy Families, and Maximus is instructive in that it is rife with errors due to mis-entry of premium payment information and inappropriate termination of benefits based on problems coordinating and collecting premium payments. If a vendor is responsible for collection and assessment of premiums, if the vendor does not communicate in a timely and accurate manner with the counties, people could improperly lose benefits and have difficulty re-enrolling in a timely manner if they are returning after being discontinued for non-payment.
Step 4)  What impact does payment or non-payment have on eligibility?  This is a new question that would establish a fourth eligibility process and require county workers to analyze whether a beneficiary gets to keep Medi-Cal and if so, in what Medi-Cal category.   For examples of the analysis a worker would need to go through, see discussion on Retention laws above (Point #5), and consider that payment or non-payment of premium would require the worker to go through the retention analysis an additional time based on additional facts.

Step 5)  How does a person get back on Medi-Cal when terminated incorrectly or moved to a new category incorrectly based on imposition of premiums?  This is a new question that would establish a fifth eligibility process not currently performed by counties. Consider again that for a termination to be permissible, it must comply with applicable retention laws.  Counties will have to analyze beneficiaries’ eligibility for all Medi-Cal categories yet again based on a new set of facts.  Also consider the costs of re-enrollment, including re-enrollment for up to three months prior to a new application (retroactive eligibility required by federal law) and reimbursement for out-of-pocket expenses erroneously charged while a person was eligible (see Conlan v. Bonta). 

Today, only the first of these 5 steps/questions is required of counties and beneficiaries.  The increase in procedures, costs, and burdens is exacerbated further when you consider that every time a family’s circumstances change (for example, when a child turns 1, 6, 18, 19, or 21; when a household member gets a new job, gets a raise, receives a new amount in child support or other income; when someone moves into or out of the household or a baby is born), all five steps will need to be followed again.  Despite the need for simplification of our current eligibility procedures, today only the first step would be required due to a change in circumstances.  The Governor’s proposal is not eligibility simplification – it is eligibility complication and will increase costs, confusion, errors, and barriers to eligibility.

2. 
The Effect of Imposing Premiums Will Reduce Eligibility 

Today, the vast majority of Medi-Cal recipients get no cost Medi-Cal. Despite the Administration’s assertions to the contrary, shifting hundreds of thousands if not millions of these beneficiaries into a new category that requires premium payments is a reduction because it no longer makes no cost care available to those currently receiving it.  The result is similar to reducing the income limits or charging a Share of Cost at lower levels.   

The population that would be hardest hit are children and families in the Section 1931(b) Medi-Cal program.  Section 1931(b) of the Social Security Act is safety net coverage for working families, established by Congress so poor families leaving welfare or not receiving it can keep no share of cost Medi-Cal as they need it most – while moving into self-sufficiency.  Section 1931(b) Medi-Cal offers no cost health coverage to low-income families and children,
 established as a product of the Personal Responsibility and Work Opportunity Reconciliation Act of 1996 (PRWORA), which reformed the nation’s welfare system.  PRWORA separated Medicaid from the Temporary Assistance for Needy Families (TANF) program, formerly AFDC.
  However, Congress wanted to ensure that families would not lose Medicaid benefits as a result of welfare reform and created §1931(b) of the Social Security Act.  Section 1931(b) required that Medicaid would continue for persons who were eligible for state AFDC on July 16, 1996.

The method for supporting working families is to allow them to “disregard” substantial portions of their earnings to become and remain eligible.  These disregards or “deductions” reward earnings and encourage families to increase their stability, providing them with no cost health care as they get on their feet.  Based on current information, the Governor’s proposal would eliminate these earned-income disregards for the purposes of premium imposition.  Today, a family can deduct $240 of their earnings plus half of remaining earned income.  Under the proposal, these disregards would not be available for purposes of determining who owes a premium.  A family could only deduct $90 of earnings and if income exceeds 100% of the Federal Poverty Level, they would owe premiums. For example, today a family of three earning up to $1826 can get no cost Medi-Cal under the “recipient” income test if they have no other deductions.  Under the proposal, the same family would have to have income under $1396
 to get no cost Medi-Cal.  This amounts to a $430 cut to the income eligibility limit for no cost Medi-Cal for this working family.
 

The underlying purpose of Section 1931(b) Medicaid is to support working families as they become financially stable and establish themselves in the workforce by providing no cost health care when they need it most.  Imposing premiums on this population – who by definition get Medi-Cal at no cost today – will erode this most basic building block of welfare reform and family support.
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