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SENATOR DEAN FLOREZ:  I’d like to get started.  I want to thank the committee members and those in the audience for attending this afternoon—or, better yet, this evening.  We have a pretty full agenda, and I think it reflects the importance of this particular compact and its ramifications to the State’s gaming landscape.

I do have a number of questions that I would like to get on the record, and so, I would ask the sergeants to have plenty of tapes because we want to make sure we have a running transcript of this particular hearing.


For the members that are here, I’d like to lay out how we’re going to proceed.  We’re going to start off with the “Legal Panel” featuring Mr. Kolkey, the Governor’s lead negotiator for State gaming compacts, and Mr. Kaufman from the Attorney General’s Office.  Then we’re going to have the “Tribal Panel” featuring Mr. Moorehead, tribal chairperson of Big Lagoon Rancheria, and other interested parties.  That will be followed by elected officials from Barstow, and then we’ll have the “State Agency Panel” consisting of representatives from the Department of Parks, Coastal Commission, and Fish and Game.  We’ll also hear from the “Environmental Panel” and representatives from the environmental community.  And then we’ll end with “Public Comments.”

Now, as I said at the beginning of this hearing, I do have a number of questions, and I think hopefully through some of the questions that I’ll ask, they will answer many of the members’ questions as well.  I would like the opportunity to go through these questions to get them on the record.  And any panelist that has written testimony, we’d like you to give that to the sergeant.  I’m going to ask for some brief opening statements—and “brief” means very brief—because we do have some questions.  Anything we didn’t cover in the questions, we would ask you to then cover at the end of your particular testimony, and the questions from the members of the panel.

Given that, let’s go ahead and begin.


Yes, Senator Soto.  I’m sorry—I apologize.  Senator Soto.


SENATOR NELL SOTO:  I want to thank you for taking care of this situation and enabling us to make some kind of a decision on it.  


Personally, I think everybody knows that I favor Indian gaming.  Indian gaming allows tribes to fund schools, health clinics, and other vital services.  Unfortunately, the issue before us is not clear-cut, that I can see.  

The compact before us today would allow a tribe to build a casino away from its existing federally recognized reservation lands.  When the voters passed Proposition 1A, they were clear:  They wanted to limit gaming in this State and specifically wanted to limit gaming to tribal lands.  One thing I’m afraid of and I’m concerned about is that it might violate the spirit of Proposition 1A.  I think the burden is on the witnesses to prove that otherwise today, so we can see what they have to say.


Thank you.


SENATOR FLOREZ:  Thank you, Senator Soto.  I also have some questions along that line as well.


Senator Chesbro.


SENATOR WES CHESBRO:  I was going to let the discussion speak for itself, at least at the beginning here, but since there have been some comments about this proposal by members, let me just say that I think these things need to be looked at on their merits.  There are a variety of different circumstances we face around the State, and the only thing I can ask is that members of the committee listen with an open mind and try to really examine the complexities of the issues and not just approach it from a “one size fits all” broad-brush approach, because I do think there are circumstances here that set this apart from the broad image that has been created of reservation shopping.


So, all I can ask is that people give a respectful listen to the issues that are at hand with this proposal.


Thank you.


SENATOR FLOREZ:  Thank you, Senator Chesbro.  Very well put.


Let’s start with our “Legal Panel”:  Daniel M. Kolkey, attorney; Peter H. Kaufman, deputy attorney general, Office of the Attorney General.


Thanks for joining us.


As you’re sitting, let me say, Mr. Kolkey, we’re going to start with you today—this evening.  I do have about thirty or forty questions on general topic areas.  Let me tell you what those are so we’re pretty clear.  First will be the State’s off-reservation gaming policy; the second will be the Big Lagoon and Los Coyotes partnership that was formed.  We’re not going to be talking about Los Coyotes today, but as it relates to this particular compact, we would be remiss to not talk about that.  Of course, we’re going to be talking about the environmental issues surrounding Big Lagoon Rancheria.  I’d also like to touch on the Section 20 two-part determination process and, lastly, the details of the compact itself.  And that will be it.  Those will be the five broad categories.  I have about ten questions or so in each of those categories.  I think as Senator Chesbro said, the goal is to try to proceed and get things on the record and be as objective as possible.

Let me start off by asking the big off-reservation policy questions, if we could.  As we look at this Big Lagoon and Los Coyotes Compacts, my own view is that this is somewhat unprecedented, at least in California in terms of Indian gaming policy in California.  And the reason I say that is that here we have two tribes that have recognized reservations now, and yet, this proposal that comes before us at some point in time—Senator Chesbro’s legislation—and let me make clear, we’re not voting on anything tonight; this is purely a policy discussion.  Yet, we have two tribes that are recognized with land, and yet, they are moving about 700 miles in one case to homeland now in Barstow.  Los Coyotes is moving about 100 miles, I believe, as well.


Is that an unprecedented view, from your point of view?  Are these unprecedented compacts?


MR. DANIEL M. KOLKEY:  Thank you, Mr. Chairman.

I don’t think these are unprecedented compacts in that there have been other states, such as New York, that have used Section 20 for purposes of locating—or relocating—a tribal casino for a myriad of reasons.  However, in this case, Governor Schwarzenegger has made a very clear-cut policy that sets forth why and when he would exercise his Section 20 powers.  The most important facet of that—and I can go into this further later—but the most important facet of that is that any Section 20 exercise to relocate a tribe’s casino would have to further an independent state public policy, and in this case, that public policy is the environmental impact that a casino would have on Big Lagoon’s current site on the coast of Humboldt County.


SENATOR FLOREZ:  Gotcha.  We’ll get into the environmental specifically, but from your vantage point, I think what you’re telling the committee is that in the United States it’s not unprecedented.  But how about California?  Is it unprecedented in California?


MR. KOLKEY:  Well, we do have one other Section 20 that this body has ratified, and that was with respect to Fort Mojave.  In that case, the tribe had Indian lands within the City of Needles, and it made sense and would have less impact to move it to a site outside the City of Needles.  In fact, that policy of moving the tribe had started with the Davis Administration, and we simply followed through on what had been started because it didn’t make a lot of sense.

SENATOR FLOREZ:  Okay, thank you.


MR. KOLKEY:  By the way, Mr. Chairman, I did have an opening statement that provided some context and some background.  If you want me to provide it, I can give it to the committee.


SENATOR FLOREZ:  You could.  As I said, as we get to the end of the questions, if I didn’t cover something in your statement, that would be probably appropriate.


MR. KOLKEY:  All right.


SENATOR FLOREZ:  Okay, so that answers the unprecedented issue from your vantage point.


You’re negotiating obviously—the Governor’s negotiator—on all of these newer compacts coming forward, and I guess the threshold question I would have for you as the negotiator in this is that—and I don’t know quite how to put this.  Do you believe that every Indian tribe in California is entitled to a casino?

MR. KOLKEY:  Under federal law, they are entitled to a good faith negotiation with the State for a compact that authorizes a casino.  Now, the way you put the question is:  Is every tribe that has Indian lands entitled not only to a good faith negotiation—which we’ve engaged in—but also entitled to a resulting compact that authorizes a casino?  We’ve certainly tried to do that.  There obviously is the case, if a tribe is in a very environmentally sensitive area, would the State say that that tribe is entitled to a casino on that site regardless of the impact on the State?  I think that’s a very difficult question. 


What we tried to do in resolving the litigation the tribe had brought, where it sought to force the State to negotiate a compact that authorized a casino on that site, is to find a win-win resolution where the tribe would get its casino but located in a site that would not have any of the environmental impacts, which are quite significant from the State’s standpoint.


SENATOR FLOREZ:  Let me try to get through that.  So, every tribe can have a casino in the State of California if it’s a viable location.  Is that what you’re saying?


MR. KOLKEY:  Well, under federal law, every tribe is entitled to negotiate and have the state negotiate in good faith for a compact for a casino.


SENATOR FLOREZ:  And that’s the State’s role, in your mind.

MR. KOLKEY:  Yes, and we have negotiated in good faith.  We’ve never really had to deal with the situation where we would refuse a tribe with eligible Indian lands a casino.  We’ve tried to accommodate every tribe, and we’ve done that by fulfilling our good faith negotiation obligation.


SENATOR FLOREZ:  You said for every tribe with eligible Indian land to negotiate with.  Does this fall in that category?


MR. KOLKEY:  Big Lagoon has eligible Indian lands on the coast at Big Lagoon, which is one of the last few remaining, naturally functioning coastal lagoons in the State.  So, I mean, it has Indian lands.  And that was the basis on which it brought its litigation six years ago against the State—to require the State to negotiate a compact that allowed a casino at that site.

SENATOR FLOREZ:  Okay, thank you.


Senator Soto mentioned Prop. 1A at the beginning of the hearing, and I think it’s important to maybe set a context for some of the testimony later tonight—and yours as well.  Senator Soto, you mentioned 1A, and let me say what the official ballot argument of 1A said, and I’ll quote it.  It says, “We are asking you to vote ‘Yes’ on Proposition 1A so we can keep gaming we have on our reservation,” end of quote.  And it goes on to say that “Proposition 1A and federal law strictly limit Indian gaming to tribal land.  The claim that casinos could be built anywhere is totally false.  The majority of Indian tribes are located on remote reservations, and the fact is, their markets will only support a limited number of machines,” end of quote.


Now, that was the official ballot statement, Senator Soto, that you mentioned earlier for Proposition 1A.  I guess I would have a question for you:  Do you believe that the Big Lagoon or Los Coyotes Compacts go against the spirit of Proposition 1A, as presented by the voters that Senator Soto mentioned?


MR. KOLKEY:  Not at all.  Number one—as you say, the tribal casinos are strictly limited to Indian lands, but Indian lands are defined under federal law and include newly acquired lands if they’re a restoration, a settlement of a land claim, or pursuant to Section 20.  So, there’s absolutely no inconsistency here because what we’re talking about is a casino on Indian lands.


And I might say that the Section 20 process is not an easy process.  There are a lot of approvals that have to take place, both at the federal level by the Secretary of Interior and at the state level by the governor of the state, and by the legislature.  There are a whole series of approvals.  So, it’s not easy for a tribe to get a Section 20 approval.  That is going to limit the right to game on newly acquired lands, just as a restoration has a number of approvals that are required.  In fact, a congressional act can result in Indian lands, and we have in this State at least two examples of congressional acts that resulted in recently acquired lands.  One is United Auburn Rancheria.  Another is Litton.  But the fact is, is that those do qualify as, indeed, lands.  And Proposition 1A simply said that the casinos will be limited to Indian lands, and those Indian lands can arise in a number of occasions.

SENATOR FLOREZ:  Do you think the voters knew about Section 20 when that came up?  I mean, it sounds as though the voters knew that Section 20 would allow for this exception.  Was that widely known that Section 20 was going to be part of this process?


MR. KOLKEY:  Frankly, I would suspect that very few voters knew about Section 20 or about the right to a site on restoration of lands or the right to a site from a settlement of a land claim; and frankly, we’re not aware of newly recognized tribes that might be seeking lands.  So, there are a lot of areas where the public may not have been aware of the specifics, but the bottom line is, what they approved was casinos on Indian lands.  In some ways, we’re trying to accommodate the voters’ interests and the public’s interests here because those voters may not have been aware that there could be a casino sited on the coast in a very environmentally sensitive area—in fact, in a State ecological preserve.  So, I don’t think there was any discussion or debate about that.  

What we’re trying to do is have some management of the number of casinos in this State.  And mind you, there are 107, approximately, federally recognized tribes in California.  It would be surprising to think that not one of those tribes would have a site that would be in an environmentally sensitive area.  So, by being able to have the flexibility to relocate a casino from an environmentally sensitive area to a community that has actively sought a tribal casino, that wants a tribal casino, is a win-win, whereby the State is managing the growth and increase in numbers of casinos, it’s trying to be sensitive to the public by moving it to a community that wants it from a site where there’d be significant impacts, and it would ultimately be Indian lands.  

So, it seems like it’s a way of managing things rather than just letting the results of history result in where a particular casino arises.


SENATOR CHESBRO:  Mr. Chairman?


SENATOR FLOREZ:  Yes.


SENATOR CHESBRO:  The questions you’ve asked based on the ballot argument could be asked in a different way, which is that whether or not the ballot argument’s description of remote Indian lands would have precluded those tribes who were fortunate enough to have had lands next to an interstate/highway or close to an urban area from having a casino because the voters thought that they were approving casinos for remote, rural locations.  So, if you’re going to apply the ballot argument and political arguments from the campaign, a whole lot of what’s already happened would not have been allowed in terms of siting of casinos.  We’re talking about the law here; we’re not talking about interpretations of political campaigns—because a lot of things get said in political campaigns.

SENATOR FLOREZ:  Okay.  Well, I’m just asking a threshold question.  You’re the negotiator.  It’s important for us to get an idea of how you view these.


Let me give the other argument, if I could, so we have both sides.  The arguments against Prop. 1A, the opponent said—and I’ll just quote—“Indian tribes are already buying up prime property for casinos in our towns and cities, and they are bringing in Nevada gaming interests to build and run their casinos.”  I guess in this case it’s Michigan.  But it goes on to say that “Proposition 1A gives gambling casinos the right to everyone’s backyard.”  And so, you would say that the opponents in this case were incorrect—that argument.


MR. KOLKEY:  Well, the opponents were raising risks or concerns that they had.  You know, I don’t want to say that anyone making an argument is right or wrong.  I would simply say that in interpreting Proposition 1A, you look at both the ballot arguments for and against the proposition to interpret what was meant.  And I think when you combine both the pro arguments and the opposition arguments, what you find is that it’s reasonable to expect that under Proposition 1A, a casino would arise on Indian lands through whatever federal process creates those Indian lands.


SENATOR FLOREZ:  So, from your vantage point, what the State is doing, this is Proposition 1A-plus; and “plus” would mean the State, being the good stewards that we are, would be able to bifurcate what the voters voted for, which I think is simply gaming on Indian gaming land.  You’re saying, But voters didn’t foresee situations where there might be environmentally sensitive land or other types of issues, and luckily, we’re here to make that work for them. 


Is that the best characterization?


MR. KOLKEY:  Well, I wouldn’t say what we’re doing is Proposition 1A-plus; although, we would like an A+ for the negotiations for these compacts and resolving the litigation.  But what I think is, is that what we’re doing comports with Proposition 1A because federal law provides a number of ways in which Indian lands can be established for purposes of casino gaming.  But I do think it’s completely within the spirit and intent of the voters that where the State negotiates with the tribe, it negotiates in a way that mitigates the environmental impacts.  And in this case, we didn’t feel that those impacts could be mitigated at the coast and that this relocation was really a very creative solution to a very difficult problem.

SENATOR FLOREZ:  I understand.  I guess the question I have is:  What promise do we keep?  One is to make sure that the environmental laws in this State and protections are there.  You had another promise at the ballot, which is:  We won’t build on anything other than Indian gaming land.  There’s two promises there made by the voters, and I’m trying to figure out how do you weigh which one’s more important.

MR. KOLKEY:  I don’t think that there is a promise in the language of 1A that says that a casino would not be built in newly acquired Indian lands, because there are a whole variety of ways, as I mentioned, including restoration of a tribe, wherein newly acquired lands—or congressional act—newly acquired lands can be made eligible for gaming.  So, I don’t think anyone is . . .


SENATOR FLOREZ:  “Made eligible” meaning it would be land in trust?


MR. KOLKEY:  It has to be land in trust, and some other things as well, to make a post-1988 acquisition eligible for gaming.  As I’m sure the chairman  knows . . . 


SENATOR FLOREZ:  Is this land in trust—Barstow?


MR. KOLKEY:  No.  Part of the arrangement is, is they’ve got to take it into trust; they’ve got to get the approvals to do that . . . 


SENATOR FLOREZ:  Has that happened, the first one you mentioned?


MR. KOLKEY:  No.


SENATOR FLOREZ:  How about the second one you mentioned?


MR. KOLKEY:  There’s been no approvals yet.  I mean, this is all part of      a . . . 

SENATOR FLOREZ:  “No” to two.  Keep going.  You’re on a roll here.


MR. KOLKEY:  The compact is the first step to achieving these approvals.  If the State thinks—and I leave it to the Legislature ultimately to decide that—but if the State in its wisdom thinks that it is a good thing to relocate this particular casino from the coast to Barstow, then the compacts are one step in achieving that goal by the State.  And so, we took the first step.  In some ways, the tribe is not going to go to the investment of doing all of this—trying to get the land into trust, trying to get the Section 20 concurrence from the Secretary of Interior as well as by the Governor—unless they know that they’ve got a compact with the State that would allow them to game on the land once they went through that entire process.


SENATOR FLOREZ:  Okay.  Let’s go on to the Big Lagoon and Los Coyotes partnership, and that is the second category I mentioned that we would like to get some answers on.


First of all, just some greater details on how these two tribes came to a point they’ll be sharing reservation land; in essence, what’s the State policy goal there in terms of that sharing?


MR. KOLKEY:  Here’s where I kind of have to back up a little bit and explain what took place with respect to the litigation.


In 1999, Big Lagoon Rancheria brought suit against the State, claiming that the State had not negotiated in good faith with the tribe for purposes of entering a compact that would authorize a casino at Big Lagoon, which, as I’ve said, is a State ecological preserve and one of the last few remaining, naturally functioning coastal lagoons in the State.  During the course of that litigation, the State Attorney General’s Office conferred with a variety of State agencies about the environmental impacts and concluded that there would be a very severe impact and that in order to resolve the litigation—and this is during the Davis Administration—in order to resolve the litigation, the State ought to start looking for alternative sites; and indeed, the federal court ultimately encouraged the parties to try and find an alternative site as a way of resolving the litigation.  

So, during the Davis Administration, there were lengthy negotiations over another site in nearby parkland—because this proposed casino would be adjacent to the Harry A. Merlo Recreation Area as well as at the State ecological preserve.  Those negotiations just were not successful.  When Governor Schwarzenegger took office, the tribe contacted me with respect to negotiations, and we started looking at other sites.  Ultimately, we looked at some four sites in Humboldt County, none of which ultimately seemed to work, and we were at various stages of exploration of those sites.  And then, while that was happening, the City of Barstow expressed its interest in having a tribal casino.  The city did have an exclusive negotiating agreement with the Los Coyotes Tribe. 


I have always talked to tribes that are interested in negotiating with the State.  I feel that as tribal sovereigns, they deserve the respect.  If they want to negotiate with the State, we’ll sit down and talk with them.  So, I talked with Los Coyotes and the city, but ultimately, there didn’t appear to be a public policy served by a Section 20 at the time with respect to Los Coyotes.  And I explained what the Governor’s view was of using rarely this Section 20 power. 


So, ultimately, with Big Lagoon on the one hand being unsuccessful in finding alternative sites, Barstow on the other hand seeking a tribal casino, we suggested that if Los Coyotes would bring Big Lagoon into its casino project, there would be a State public policy that would be served by relocating the proposed Big Lagoon casino to the Los Coyotes site.  And I won’t bore the committee with the very lengthy negotiations and the various permutations that were tried to accomplish this, but let me just say that there were times when we thought we would just have to give up in terms of finding an alternative location for Big Lagoon.  But ultimately, all parties were able to work out this arrangement for a unified casino project where Los Coyotes gave up part of its site for Big Lagoon to participate in this casino project in Barstow.  

And so, that is how the Los Coyotes-Big Lagoon arrangement came into being.  It was finally a way of finding another location that Big Lagoon Rancheria was agreeable with.  It was a way of satisfying the Governor’s proclamation with respect to off-reservation gaming, and Los Coyotes was the tribe that facilitated our being able to accomplish that.

SENATOR FLOREZ:  Okay, thank you.  Let me pick that apart for a minute, if I could.


MR. KOLKEY:  Sure.

SENATOR FLOREZ:  So, Los Coyotes without Big Lagoon wouldn’t be a valid use of State policy then.


MR. KOLKEY:  No.


SENATOR FLOREZ:  So, there lies one issue.  So, you have Big Lagoon that normally wouldn’t be eligible is eligible now—excuse me, Los Coyotes—because of Big Lagoon.  Is that correct?


MR. KOLKEY:  The project is eligible under the Governor’s policy because it facilitates Big Lagoon’s relocation.

SENATOR FLOREZ:  So, in essence, what came first then—Big Lagoon or Los Coyotes?  Why would Los Coyotes even be on the topic if the Governor’s policy itself wouldn’t allow for that?


MR. KOLKEY:  Well, number one, the only way for us to facilitate the relocation of Big Lagoon was to find a site in Barstow.  Barstow had already identified this site near outlet malls as part of its plan for renovation of the city.  And they had an exclusive agreement with Los Coyotes.  So, the only way that we could facilitate the Big Lagoon relocation was through the site identified by the City of Barstow with Los Coyotes.  And these were the facts that the State was dealing with then.


Let me just say that having gotten Los Coyotes’ agreement to do this, we felt it was a matter of, really, honor and fair dealing that we stick with Los Coyotes throughout this.  In other words, they facilitated this relocation.  As a matter of honor and fair dealing, we were going to stick with Los Coyotes and Big Lagoon as a unified project and not try and find, if we could, some other site in Barstow.  This was the site that Barstow had picked.  Los Coyotes facilitated it, and this accomplished, through a relocation and consolidation, really, of two casino projects, the Governor’s policy of avoiding the environmental impact on the coast.


SENATOR FLOREZ:  Okay.  Senator Battin?


SENATOR JIM BATTIN:  Mr. Kolkey, I have a couple of questions I don’t understand.  So, the City of Barstow got to decide where California was going to allow a casino project?


MR. KOLKEY:  No—I wouldn’t put it that way.  What we have here is we wanted to relocate the casino project that Big Lagoon had on the coast.


SENATOR BATTIN:  But through Los Coyotes’ agreement with Barstow, that somehow became an exclusive.  You could not have put Big Lagoon there without Los Coyotes?


MR. KOLKEY:  We would have needed a site, and one of the things that the Governor’s proclamation has made clear is that in relocating any tribal casino under the Section 20 authority, is we want support by the local jurisdiction and the local community.  We’re not going to relocate a casino against the wishes of the local jurisdiction or the local community.  And so, if the local jurisdiction says, Here’s where we would like to have a casino, then we’re going to accommodate that local jurisdiction.  We’re not going to force something on the local jurisdiction, so we were going to do it where Barstow wanted to do it.


SENATOR BATTIN:  So, if I understood a recent news article that I just read, is that the City of Barstow has actually not. . . . the city council could not take a position on the referendum that is in front of the city right now; whether or not they support having the casino there.


MR. KOLKEY:  Well, that local initiative is actually quite different from support of the Big Lagoon-Los Coyotes unified casino project.  That is a local initiative that seeks support of casinos in Barstow but at a different site and not the site at the outlet malls that the City of Barstow had identified.


SENATOR BATTIN:  The city council of Barstow, then, has passed and made a deal with Los Coyotes?


MR. KOLKEY:  The City of Barstow has a . . .

SENATOR BATTIN:  Exclusive, you said.


MR. KOLKEY:  They had at the time we were negotiating an exclusive agreement.  This was in 2004.  They had an exclusive agreement with Los Coyotes.  They also have an MOU with Los Coyotes.  But that is separate from this initiative where the city council has decided to be neutral on the initiative.  But the initiative doesn’t really relate to the Big Lagoon-Los Coyotes project.


SENATOR BATTIN:  If the initiative passes, what comes from it?


MR. KOLKEY:  Well, that is a very good question, and I’ve got to say it’s one that I am not prepared to respond to today because I have not sufficiently examined the initiative and federal law to see what the full effect would be.  And it may not pass; in which case there won’t be any effect whatsoever.


SENATOR BATTIN:  I have had other tribes tell me that your office has suggested to them that they go to Barstow as well.  How many tribes have you suggested go there over the course of your negotiations?  It didn’t work out, something that they passed on.  But my question is:  How many has your administration asked to go there?

MR. KOLKEY:  Not “my” administration.  I have not negotiated with any other tribes in connection with Barstow except for one that preceded the Big Lagoon negotiations and the Los Coyotes negotiations.


SENATOR BATTIN:  Is there a distinction between “negotiated” and “discussed?”  Or “suggested?”  What was told to me is that they met with some other tribes, and it just wasn’t going to work out, so they never got beyond that point.  I don’t want to parse your words, but . . . 

MR. KOLKEY:  Well, with respect to Barstow, except for one tribe prior to the Big Lagoon-Los Coyotes negotiations or discussions, I have not suggested that any tribe go to Barstow.  I have raised with some tribes whether or not in cases where the State might be concerned about a casino on their site, whether or not they might explore joining up with another tribe with respect to a consolidated casino.  But none of those suggestions—and they weren’t really suggestions; they were just discussions—have gone anywhere. 


And by the way, all of these were part and parcel of recognizing that there have been some areas where there’ve been a lot of local opposition and concerns about a potential new tribal casino in a site, and the thought was, if the State can manage this in a way that makes everyone satisfied, this is worth exploring.  So, all these things were simply exploratory.  None of them really got anywhere.  None of them went anywhere.  

But, in terms of trying to negotiate compacts, and try and accommodate the concerns of the various interests with respect to those compacts, it seemed worthwhile just exploring whether there are alternative sites.  But none of them went very far at all.


SENATOR BATTIN:  Let me just ask you one last question then.  I’m sorry, Mr. Chairman.


SENATOR FLOREZ:  No, go ahead.


SENATOR BATTIN:  I’m unclear as to the distinction that you have between a local initiative and a city council’s vote.  If the city council of Barstow had made an agreement with Los Coyotes, is that what you then consider local support, or do you require it to go to a citywide or jurisdiction-wide vote?  Because the two can have different outcomes.  Which is it—that is, the way it should go?

MR. KOLKEY:  I’m not sure I understand your question.


SENATOR BATTIN:  To go back to what you just said is that at the time Barstow had signed an MOU with Los Coyotes, you said there was local support for that.  But there is an initiative being run in Barstow now which is not related to this particular project.  If that passes, which local support is more important:  the vote of the people or the vote of their elected representatives?


MR. KOLKEY:  First of all, the support of both the community—the people—and the support of the local jurisdiction—that is, the government—are important to the Governor pursuant to his proclamation on off-reservation gaming.  In fact, both have to be satisfied before the Governor would give a Section 20 concurrence.  In the case of the City of Barstow’s MOU, it may reflect the local government’s support but doesn’t necessarily reflect from the Governor’s standpoint the community view, and he separated the two in his proclamation.  I do think that a local government represents the people, and so, it’s certainly a reflection of the people—but the Governor has also separately sought a demonstration of public support as well as the government’s support before he grants a Section 20 concurrence.

SENATOR BATTIN:  But then, are you putting the cart before the horse by saying, We’re going to negotiate and execute a compact, with a tribe that has not yet received that local support?


MR. KOLKEY:  Not really.  I’ll tell you, that’s a tough . . . 


SENATOR BATTIN:  I don’t understand.


MR. KOLKEY:  Well, it’s a tough dilemma, so let me just explain how you do it.  To go to the effort of having, say, a local vote if there was no intention whatsoever to negotiate a compact would be futile.  So, what we’ve done is tried to get a sense as to whether or not there is both local governmental support and local community support before we do anything.  If it does seem there and if all the other criteria in the Governor’s proclamation are satisfied—including that it serves an independent public policy—then the State will negotiate a compact; but it’s always subject to the local governmental support and the demonstration of community support, and only then does the Governor grant his Section 20 concurrence.

SENATOR BATTIN:  Well, who did and how did you then determine the local community support in the City of Barstow?


MR. KOLKEY:  The City of Barstow advised us that the community was strongly in support; that they had already supported—the city council—had already supported—I believe unanimously, but you can ask the mayor of Barstow himself—had supported the exclusive negotiating agreement with Los Coyotes, with an exclusive negotiating agreement with the MOU, and with the representations of the mayor that the city council was supportive and the local community was supportive.  That was good enough for me to go forward in terms of saying that this would be an appropriate community for a relocation of the Big Lagoon casino project if Big Lagoon was agreeable to such a relocation.  But this all comes out of trying to find a resolution of the litigation that had commenced in 1999.


SENATOR BATTIN:  So, theoretically, if the City of Blythe, which is on the border of Arizona-California on I-10, signed an exclusive agreement with a yet-to-be-named tribe, they could then, therefore, prohibit any other Section 20 tribe from coming in there?


MR. KOLKEY:  First of all, I don’t want to use what took place in      Barstow . . .


SENATOR BATTIN:  Are the local governments running this?

MR. KOLKEY:  I don’t want to take what took place in Barstow as the model as to any other Section 20.  And I want to also emphasize that the Governor is not going to exercise Section 20 relocations on any regular or frequent basis.  It’s a rare exercise of the Governor’s power where there is a compelling public purpose to be served in exercising that power.  So, I can’t say what would be the case with Blythe; why one would relocate a tribe to Blythe.


SENATOR BATTIN:  Where is Los Coyotes located at?


MR. KOLKEY:  San Diego County.


SENATOR BATTIN:  What is the compelling reason for them to be in Barstow, other than Barstow signed an exclusive contract with them—or an MOU with them?

MR. KOLKEY:  Well, I’m not familiar with the origins of how Los Coyotes made its connection with Barstow, so I will just say the following.  Number one, we would not have been able to accomplish the resolution of the litigation without Los Coyotes.  Two, they shared the parcel that they had arranged with the City of Barstow.  And three, they are one of the poorest tribes in the State.  As I understand, they didn’t have electricity until 1998.  So, it seems to me that this is a benefit to the Los Coyotes Band, which greatly would like to have some chance to have some economic development that other tribes in the State have.  And because they made possible the resolution of this litigation, the relocation of Big Lagoon to Barstow—and it’s a unified project—it seems to me that this fits perfectly well with the Governor’s proclamation.  It does not set a precedent for other Section 20 concurrences.


SENATOR BATTIN:  Why does it not?  Why is it, if you have a poor tribe located in San Diego County that’s not an environmental impacted area that goes and signs an MOU with the town, that it does not set a precedent if they’re poor?  Because that’s the distinction that you have with Los Coyotes.  Now, it is because you wanted to solve Big Lagoon, but that’s half the equation.  What you’d just have to find is another tribe that has an environmental issue and then, See you in federal court, because you’ve already gone down that path.  Not to redo that would be in bad faith.

MR. KOLKEY:  Well, no.  First of all, I don’t think you can be in bad faith by declining to do a Section 20 concurrence.  I mean, there’s no negotiation that requires a state ever to do a Section 20 concurrence.


SENATOR BATTIN:  Then why do you have the Big Lagoon Compact in Barstow?


MR. KOLKEY:  Why?


SENATOR BATTIN:  Yeah.


MR. KOLKEY:  Because putting aside Section 20, they claim that the State was in bad faith in negotiating with respect to a compact on their site, and the Section 20 concurrence—the relocation—was a way of settling the litigation.  If the State had gone forward with the litigation, the State could have lost, which would have resulted in a casino on the coast in Humboldt County at the State ecological preserve.  

And I want to note one other thing that we accomplished with settlement of the litigation, is that we accomplished something with this litigation settlement that would not have even been accomplished in a victory by the State in litigation.  And that is, is that Big Lagoon also agreed that it would not engage in Class II or Class I gaming or any commercial development on its site on the coast in connection with the settlement.  So, we’ve been able to maintain the State’s view of the pristine environmental scenic area, thereby accomplishing things that the litigation alone would not have succeeded.


SENATOR CHESBRO:  So, the risk for the State would be—may I?


SENATOR FLOREZ:  Yes.  Go ahead.


SENATOR CHESBRO:  This is to make sure there’s a clear answer to the question.  What I understand you to be saying is that the risk to the State of being found to have not negotiated in good faith is not directly in the question of whether or not it’s sited in Barstow but in satisfying that risk to an agreement with Big Lagoon that it not take place at Big Lagoon.  In other words, the risk is with Big Lagoon, of not having bargained in good faith if the State denies a casino there.  Is that what I understand you to be saying?

MR. KOLKEY:  The State is at risk of being held to have negotiated in bad faith, and the result of that finding by the federal court would be a compact authorizing a casino on the coast at Big Lagoon.


SENATOR CHESBRO:  Because of Big Lagoon’s right under the law.


MR. KOLKEY:  Right, exactly.  So, by settling the litigation, we avoid that risk.  We also accomplished, though, Senator Chesbro, a second thing, which is that not only do we avoid the risk of an order compelling the State under a compact or procedures that allow a casino on the coast, but we also got through the tribe’s sovereign exercise of authority its agreement not to have any commercial development on its parcel on the coast, so that the State accomplished its environmental objectives through a settlement that could not have been achieved even through a win in the litigation.


SENATOR FLOREZ:  All right.  Let’s keep moving forward.  Senator Romero, and then I’d like to get back to the questions.


Senator Romero.


SENATOR GLORIA ROMERO:  I’ve been listening to you speak, and you talk about a win-win.  I’m not sure that I agree with you because what it sounds like to me is almost a height of arrogance in terms of how a people and culture almost appear to be commodities easily uprooted, traded, because of one town—and I happen to have been born in that town and raised in that town—because of one city’s desire to have not necessarily this particular compact but to bring in economic transactions to that particular city.


The State of California—yeah, I’d like the State of California to prevail.  But you know what?  Sometimes the State of California loses.  And when I look at the history of the State and just listen to you present right now, it sounds like the height of arrogance.  But that’s just my statement, and I’ll wait for the rest.


But you commented that there were other negotiations taking place at Big Lagoon, and you said they were, quote, “just not successful.”  I’d like to hear about that.  Was there any other property?  Was there any other land at Big Lagoon?  Were there perhaps developers that you might have been butting up against that you didn’t want to intervene there?  I’d like to understand what you mean by it just not being successful so that you felt that you could pick up and uproot not only these particular tribes, but I think it sends a message to sovereignty in California, for Indians in California:  Sold to the highest bidder.  That’s what it sounds like to me.


I’ll listen to the rest of your testimony, but from the out-start, that’s what it sounds like to me.

So, can you explain the “just not successful,” and everything you did and what other land was there, so that we wouldn’t have to be sitting here today trying to figure out how you zoom 700 miles across the State to sell someone to the highest bidder?


MR. KOLKEY:  Well, you know, I’m a little bit taken aback by . . . 

SENATOR ROMERO:  I hope you are taken aback.


MR. KOLKEY:  Frankly, I have tried and spent hours and hours trying to negotiate an arrangement that would resolve this litigation, along with the Attorney General’s Office.  The litigation has spanned at least two administrations, and both Democratic and Republican administrations have preferred not to have a casino at this site on the coast.  So, I was trying to find a solution to what had been a longstanding State objective.  And we weren’t uprooting the tribe.  Its Rancheria land remains where it is.  Their homes remain where they are.  All we’re talking about is relocating a casino.  We’re not talking about relocating the tribe.  They remain where they are.  We’re just talking about where they have a casino.


SENATOR ROMERO:  Can you answer the question I asked?


MR. KOLKEY:  I am, and I apologize to respond to your comments, but it does hurt me a bit because I have worked very hard trying to resolve this.  The best of good faith has been exercised in trying to deal with the City of Barstow, the tribes, and the State, and trying to find a creative solution to a longstanding, difficult problem.


Now, in terms of the other sites, one site was land at the Harry A. Merlo Recreation Area.  In fact, I wonder if Pete Kaufman from the Attorney General’s Office, who had been engaged in those negotiations for years, might discuss just a little bit about the efforts and the difficulties with respect to those negotiations.


SENATOR FLOREZ:  We’ll get there.  Just in a summary . . .


SENATOR CHESBRO:  I have to say, Mr. Chairman, that two of the State’s smallest and poorest tribes being characterized as the “highest bidder” is beyond me.  I can’t imagine how we could talk about a handful of nongaming tribes with small reservations—a tiny remnant of what they were left with historically by our culture—to be described as the “highest bidder.”  I really have a problem with that.


SENATOR ROMERO:  I think you’re mischaracterizing my comments.


SENATOR FLOREZ:  Let’s get some folks. . . . Senator Romero asked you.  There’s got to a be a one-sentence answer to what she’s asked you, which is a real straightforward question.


MR. KOLKEY:  Well, the answer is there were other sites.  The Harry A. Merlo Recreation Area—there were discussions about a site there that would move the tribe away a bit from the coast.  There was discussions about what was called the Samoa site which is north of Eureka and an old industrial area.  Another site is called the Orick site which is a community that’s further north, inland of U.S. 101.  There was a sawmill site that was up the coast from Big Lagoon—north of Big Lagoon Bridge—on U.S. 101.  And there was contemplation of exploring whether there was a site in Fortuna.  And so, we were trying to scope out alternative sites.  

And by the way, I’m hesitant to go into this in great deal because these were all just explorations.  I mean, nothing concrete resulted because, first, we were trying to gauge the tribe’s interest, what the prospects were of being able to find a site, how to acquire the land in that site, and how would the tribe pay for the acquisition of the land in the site if it was willing to have its casino relocated there.  And so, none of these got to a point where we were talking to community leaders and finding out what objections . . .  


SENATOR FLOREZ:  I guess the question from Senator Romero—I would follow up and simply say, if you had all those sites, then why not pass that discussion on some of those?  What happens if this compact comes before this committee and it fails?  Is that the end of it, or are you going to go talk to those sites again?  What happens if it fails?  What happens if the federal government says “No?”  What happens to Los Coyotes?  

You talk about the inherent risk of solving something, but I think you’re making an inherent assumption that it’s going to pass the Legislature.  I think that’s a big risk too.  I think it’s a huge risk.  Or the feds on the other side; you know, Warm Springs and others.  A lot more questions I’d like to ask you in a minute, but those are also risks.  And as Senator Romero says—What else did you look at?—I think she’s also asking you if you took into account that maybe this isn’t going to get past the legislative level, or are those discussions going to become more real?

MR. KOLKEY:  Well, the settlement agreement provides that if there’s a disapproval, if we can’t effectuate the settlement, then the State on a more expedited basis resumes negotiations with the tribe.  It’s got a shorter period than under federal law.  We agreed to shorten the period under federal law by which the tribe could bring suit again, assuming that the suit gets dismissed.  I mean, if we’re precluded from going forward such that the stipulation for entry of judgment and the judgment don’t get entered, then we may be back in the current litigation rather than having a short negotiation with the possibility of new litigation.  

But again, the State Attorney General’s Office has been very close to the litigation and the settlement agreement.  The Attorney General’s Office worked on negotiating and drafting the settlement agreement, along with me.

SENATOR FLOREZ:  We’ll get to that.  That’s a short answer.


Let me get to Senator Romero’s other point, and I think it’s more a question of the big negotiation; and that is, as you negotiate with the tribes particularly and the issue of sovereignty as it comes up, as Senator Romero’s mentioned it, is this a “take it or leave it” proposition for these tribes?  Is this simply, We’re having negotiation in my office.  This is kind of how we’d like to see it.  We’re settling some environmental concern, but at the end of the day, as we go forward with the philosophy of this . . .?  And I think that’s the key issue. 


You know, Vince Sollitto—I guess the Governor’s spokesperson—just said in the Capitol Weekly, and let me just quote, he says, “The Administration has inherently more leverage when negotiating with a tribe that does not have federally approved gaming land.”  And I just wonder, do you follow that line of reasoning?  Do you have more leverage?  Do you have more power to take, if you will, federally approved gaming land into negotiations?  

The reason I say that is Mr. Moorehead’s sitting there, and he said this was kind of a marriage.  He was invited to a meeting in your office—and I believe it was in the Barstow Desert Dispatch—and I think it was him saying, “The idea of his tribe joining the Los Coyotes Band of Indians to open a casino was a topic at a meeting he attended in May at State gaming negotiator Dan Kolkey’s office.”  So, in other words, these aren’t tribes walking in and saying, We’ve got a great solution for you.  Is this you saying, We’re going to make this happen?  

Senator Battin said in another article this was going to be kind of the dumping ground, if you will, for future Indian gaming compacts.  I mean, that’s the question of the day we all have here, is where is the sensitivity to the sovereignty issue when the Governor’s own spokesperson says, We have the leverage.  We have the power.  We can make these blocks fit, and everyone will live happily ever after?  To some of us, most of us—and Senator Soto said it better—to the issue of sovereignty, that’s somewhat offensive.  And I guess maybe from your vantage point as negotiator, do you see that as somehow being problematic from a sovereignty point of view?

MR. KOLKEY:  You know, that viewpoint that we have done anything on a “take it or leave it” basis is just absolutely false and hurtful to even hear that sort of argument being made by others against what we’ve done.  Because let me just tell you that we have not done anything on a “take it or leave it” basis on any negotiations.  In fact, we were simply exploring various alternatives as a way to resolve this litigation.  It took thirteen sessions.


SENATOR FLOREZ:  One of the Los Coyote tribe members described the situation publicly in a Sacramento Bee article.  He says that “The State said you’re going to marry this person.  Without the marriage, you are not going to be able to negotiate with the State of California.”  That’s from one of your partners—Los Coyotes.  That kind of runs in contradiction to what you’re telling us.  It seems as though there is a power to, in essence, make these marriages work—and shotgun.  Senator Romero’s maybe heard it.  I guess . . .

MR. KOLKEY:  Can I respond to that?


SENATOR FLOREZ:  Here’s the big policy question.  Forget the politics.  Is the State using its negotiating power as a means to interfere with sovereignty?  Period.  I mean, that’s the big question.  Are we using our negotiation power, in essence, to contravene sovereignty?  That’s the policy question.  So, maybe given that, can you give us an answer?


MR. KOLKEY:  I don’t think that the State has done anything to contravene tribal sovereignty.  Under the Indian Gaming Regulatory Act . . . 


SENATOR FLOREZ:  How about exclusivity when you say you can’t do commercial development?  I mean, is that the State saying, Part of us, in essence, giving you this compact is we’re not going to let you do certain things.  We’re not going to let you do commercial development.  We’re not going to let you do certain things.  I mean, if it is sovereign land and tribes are making decisions, how do you build into a compact things that basically dig right into sovereignty itself?


SENATOR CHESBRO:  Mr. Chairman, I’m really touched by your speaking out for the sovereignty of the tribes in my district, but several of them are on the agenda later on, and I would ask them to speak whether they feel their sovereignty is being violated by the Governor’s proposal or not.


SENATOR FLOREZ:  Absolutely, Senator Chesbro.  That’s a very good point.  I definitely would like to hear that as well.  

But I guess the question I have—the larger picture Senator Romero says—is:  Do you, as the Governor’s own spokesperson said, have the ability to convene various tribes in a location?  And magically in this case it’s connected by a bridge.  Is that the way you view it?  

I’m just trying to get an idea because you’re going to send a lot of compacts to this committee, is what I understand, and we’re just trying to understand, as you sit and negotiate these things, what your thought process is in terms of sovereignty—big picture—and particularly in terms of these two compacts and particularly Big Lagoon. 


MR. KOLKEY:  Well, I think that when you ask the tribes whether or not I’ve negotiated in good faith, they will tell you I have.  If you ask them whether I’ve tried to accommodate their views and concerns in the results of the negotiation, I think they’ll tell you that I have.  

Under IGRA, under the Indian Gaming Regulatory Act, the whole concept was because the U.S. Supreme Court had said that state gaming laws didn’t apply to tribal reservations.  What the Congress would do—would say—was tribes can conduct Class III gaming on their reservations but only if they negotiate an agreement with the state; wherein the state and the tribe agree what level of regulation, what level of various protections, will be negotiated between the tribe and the state.  So, they made it a sovereign-to-sovereign negotiation.  And the state always has an obligation to negotiate in good faith in those negotiations.


I believe that in negotiating with the tribes, we have negotiated in good faith.  And they, in an exercise of their sovereignty, have agreed to various forms of regulation as part of the arrangements with the State.  And so, that’s what’s taken place.

SENATOR FLOREZ:  Gotcha.  Do the Los Coyotes or Big Lagoon Tribes have any ancestral ties to the Barstow area?


MR. KOLKEY:  I’m going to give you my best answer, and then I think you can get a better answer from the tribes.  So, I’m just going to give you a very limited answer to this.  My understanding is that no modern tribe has any aboriginal ties within the City of Barstow; that there is a tribe that is very tragically no longer with us—the Vanyume Indians—which did have historic ties.  The Los Coyotes Tribe, I’m told, had intermarriage with that Vanyume Tribe.  But no modern tribe has specific aboriginal ties to the city.  But I think the tribes will have a better response than I.


SENATOR FLOREZ:  Okay.  But you negotiated.  So, what is that based on, what you just told the committee?

MR. KOLKEY:  It’s based on some research that the tribes have done.


SENATOR FLOREZ:  The tribes that are getting the land.


MR. KOLKEY:  Right.


SENATOR FLOREZ:  What tribes are those?


MR. KOLKEY:  Well, Los Coyotes in particular.


SENATOR FLOREZ:  And the reason I ask that is that you’re saying no one has ancestral claims to this land.  Is this, then, just a business transaction?  It really isn’t about ancestral lands at all?  Is this just a simple business transaction for the State and for the tribe?


MR. KOLKEY:  I think it goes well beyond just a business transaction because it’s an effort to resolve this longstanding litigation to avoid the construction of a casino on the coast, but also a way of giving the two tribes here a means of economic development.


SENATOR FLOREZ:  You mentioned that the Governor’s Office found this to be a way to settle this, as you mentioned.  BarWest is, if you will, the landowner.  What’s BarWest’s role in this?  How does that work?


MR. KOLKEY:  Well, my understanding is that they own the parcel, and they also are the developer and will manage the facilities for the first seven years.  As you may know, the National Indian Gaming Commission has to approve any management agreement.  The maximum term of a management agreement is seven years, and my understanding is that they would be doing this the first seven years.


SENATOR FLOREZ:  What’s their tie to Los Coyotes?  I still was asking which one was first—Los Coyotes or Big Lagoon—in terms of the actual site itself.  Los Coyotes itself probably wouldn’t stand the Governor’s own policy without Big Lagoon, I assume.  You said that real clearly.  But, in essence, who was with BarWest first in that particular deal?  Was that Los Coyotes?


MR. KOLKEY:  I believe it was Los Coyotes.


SENATOR FLOREZ:  And the city had this exclusive arrangement there?


MR. KOLKEY:  The city had an exclusive arrangement with Los Coyotes.


SENATOR FLOREZ:  And why would the city do that if that wasn’t going to ever happen—I mean from your vantage point—without Big Lagoon?


MR. KOLKEY:  You know, it’s speculation for my part as to how this arose.  It arose, and I was trying to work with the Attorney General’s Office to find a resolution to the litigation with respect to Big Lagoon Rancheria and to only do something that satisfied the Governor’s proclamation with respect to Section 20 concurrences.

SENATOR FLOREZ:  Okay.  And in terms of the standard of the Governor’s independent State policy—now it all works together, the way it’s structured now.  It meets the Governor’s test.


MR. KOLKEY:  Yes.


SENATOR FLOREZ:  It meets, from your vantage point, would meet a federal test if approved by this committee and then likely move on.

MR. KOLKEY:  When you say it meets the federal test . . . 


SENATOR FLOREZ:  Well, meaning that we would, in essence, approve a compact, and then they would go to the federal government to get, if you will, approval.


MR. KOLKEY:  Ultimately that’s right.  You mentioned—and you’re obviously quite aware of all the specifics here—but you mentioned the Warm Springs letter.  So, there is an issue of sequencing.  But the bottom line is you’re right, that if the compacts were ratified by the Legislature, then that would be reported to the federal government in connection with the trust applications and the Section 20 concurrence application; and ultimately, the compacts would go to the Secretary of Interior for approval.


SENATOR FLOREZ:  Thank you, Mr. Kolkey.  We’re going to try to move through this a little quicker.


Senator Romero asked you about other sites looked at, and you mentioned a couple.  All of those seem to be up north.  What was the reason/rationale?  This was a better site because it offered this conjunctive use, if you will?  


MR. KOLKEY:  The reason was, one, Big Lagoon was more interested ultimately in the Barstow site; although, they weren’t originally.  Originally they just preferred to work within their rancheria lands for the casino, but ultimately, they were more interested in the Barstow site.  And secondly, we knew Barstow wanted a tribal casino; where it was less clear with respect to some of these sites whether or not the supervisor in the district or others would support having a casino on that site, so that we might have mitigated the State’s concern of the casino with Big Lagoon, but we might have created some other concerns in these other locations by those that were opposed.  

If we’re going to take one of these rare instances of relocating a casino to avoid environmental impacts, we don’t want to simply relocate it to a new problem where another community is going to have a problem with the tribal casino.  And I don’t think the tribe would want to have its casino in an area where there’s a problem.  It just worked out that Barstow actively wanted a tribal casino, so it seemed to be a perfect way to resolve the litigation.


And I might just add one thing.  It seems to me kind of a reasonable assessment, but I can’t say for certain that this was Big Lagoon’s thinking, but if you’re going to persuade a tribe to, in the exercise of its sovereignty, relocate its casino project from its rancheria to another location, there’s got to be something that you give the tribe that would make it enticing to have that casino project in a new area.  And I think that the tribe could have very well felt, Well, it would be a better location for us to be in Barstow than our own lands.  And that was the only way to persuade them to not maintain their  effort . . . 

SENATOR FLOREZ:  And it’s a better location because there are ten casinos near its current site—and that would mean more competition/less competition at the mouth of Las Vegas, which is Barstow?


MR. KOLKEY:  I think that Barstow has some potential profitability; although, the issue will be whether people will actually stay there on their way to Las Vegas or not.  You know, it’s a question as to how well that will work.  But the bottom line is that they saw an upside to that, and I think it was that prospect that persuaded them not to insist on having the casino at Big Lagoon.  I mean, if you’re going to ask a tribe, which is a sovereign government, to relocate a casino project through negotiation, then you need to offer something that they see to their benefit.  So, I think that helped in accomplishing this.  I think it’s not just that Barstow actively wanted a tribal casino; I think, also, the Barstow location helped encourage Big Lagoon that this was a good move for its people to basically settle its litigation, because it really did want to have the casino if it could.  I mean, that’s why it brought the litigation, is it wanted a casino on its site, and the State—as I say, longstanding two administrations—preferred that it not.  So, we worked out something where everybody was happy.

SENATOR FLOREZ:  Gotcha.


Let’s go to the environmental then, as you’re speaking about it.  The issue of having the environmental concerns mitigated—Not an issue; can’t do it at its current site.  Is that correct?  In other words, No other development we asked to mitigate their particular land to make something work.  We just said we’re not going to ask them to do that because there’s a lawsuit; so let’s move on to the next site.

MR. KOLKEY:  There was a lot of review about the environmental impact and a lot of review as to whether or not it could be mitigated.  Frankly, the Attorney General’s Office was very involved in making that assessment.  And I might—you know, if I might, Mr. Chairman—have Pete Kaufman from the Attorney General’s Office speak on what the office did in assessing whether or not one could mitigate the impact of a casino at the Big Lagoon site.


SENATOR FLOREZ:  Go ahead.


MR. PETER KAUFMAN:  Thank you, Mr. Chairman.


We spent a lot of time on that very issue.  When the federal district court issued an order—which sort of set up the ground rules for how she would look at environmental issues and negotiations over environmental issues—and set that standard to negotiate in good faith over those issues we needed, they could only address those environmental issues or impacts that were directly related to the gaming activities and that we had to offer a meaningful concession to the tribe.


Once that discussion took place, or we got that ruling, we began discussions with the tribe.  We brought in the Department of Fish and Game, Parks and Recreation, the California Coastal Commission, Cal-EPA, and we sat down and we had discussions with the tribe over what the State saw would be possible mitigation measures and what the tribe thought it could live with.  And we quickly came to impasse.  We were getting absolutely nowhere.  Both the tribe and the State realized that we could not get past an impasse point.


SENATOR FLOREZ:  Isn’t that the case with any development in the State of California, where the State comes in and says, Do these things, and the developer says, Can’t do it?  What’s different here?  I’m missing something.


MR. KAUFMAN:  Well, the difference . . . 

SENATOR FLOREZ:  You’re telling me that when we build other projects in California, that same group doesn’t come in and say, You’ve got to do all of these things?

MR. KAUFMAN:  Well, the difference is that we’re not being able to impose State environmental land-use regulations on tribal sovereign territory.  There needs to be an agreement between the tribe and the State as to what the tribe is willing to live with on its sovereign land, and there needs to be agreement with the State as to what would be necessary.  There needs to be an agreement.  But, if you can’t reach agreement, what we would find ourselves in, both the State and the tribe, would be an impasse.  At that point, at the impasse point, then we risk an adverse impact.  Either the judge finds that the State is asking too much and is in bad faith, or from the tribe’s perspective, the court says, Well, the State’s negotiating in good faith.  You need to concede.  Both of us realized that that impasse held a certain amount of risk.  And it was at that point that both the tribe and the State decided—after I discussed the matter with the Governor’s Office—that it was worthwhile to begin discussing an alternative site, because each side—both the State and the tribe—were at risk for losing the litigation.


So, I think you will find—and we can refer that matter.  I mean, if you want to discuss . . .


SENATOR FLOREZ:  No, I just want to know how it got here.  There’s an environmental reason we got here, and you’re saying that in discussion with the tribe, there was an impasse; they didn’t want to do some things that all those State agencies tell every developer to do.  Therefore, we’re now at a point where you’ve made the decision that rather than risk that, we’re going to just move.  Correct?


MR. KAUFMAN:  One, I didn’t make the decision, but the decision was made mutually.  And I think there’ll be an environmental panel with the State agencies.  Basically, the problem was that it was more than just not the tribe’s agreement to mitigation; it was the fact that there really in fact is no way to mitigate the adverse impact of any kind of commercial development on the Big Lagoon site.  So that you could make any number of mitigation conditions you wanted to, it still wouldn’t eliminate the adverse impact.


SENATOR FLOREZ:  Gotcha on the commercial.  Let me ask you a question.  If the Big Lagoon tribal government wanted to develop their lands—say a hotel and resort; a nongaming facility:  hotel/resort—would we be having this discussion?


MR. KAUFMAN:  Probably not.


SENATOR FLOREZ:  Boy, it’s so pristine, we’re so worried about it, that they can build a hotel and a resort and a gaming facility.  This is commonsense.  I mean, everybody out there, I think, in California would ask the question.  They can build a hotel and resort.  Can they do Class II gaming if they want to there?


MR. KAUFMAN:  They could do Class II gaming, although it’d be . . .


SENATOR FLOREZ:  Would we be having this discussion then?


MR. KAUFMAN:  No, because there are no . . . 


SENATOR FLOREZ:  That’s a threat to the environment—a hotel, resort, and Class II gaming—and it’s okay to do, but if we talk about Class III gaming, then, whoa, hold on now; now it’s an environmental concern.  How does that work?


SENATOR CHESBRO:  It’s a definition of sovereign land.


SENATOR FLOREZ:  How does that work?  Just to the average Californian.  Let’s see, a hotel, resort, Class II gaming, lights on all night, migratory birds still an issue, but because it’s not Class III gaming, we’re not worried about it.  Now that it is Class III gaming, we’re worried about it.  Am I missing something?


MR. KOLKEY:  The settlement addresses that, though.  I mean, in the settlement, the tribe agreed in the exercise of its sovereignty not to have any commercial development, not to have Class II gaming.  So, the State is getting the benefit of its . . .


SENATOR FLOREZ:  We’re talking about a reason for someone to move from pristine. . . . well, I’m jumping ahead.  Is there recreational activities on Big Lagoon right now?  Jet-skiing?


SENATOR CHESBRO:  Kayaking.


SENATOR FLOREZ:  Kayaking, swimming, fishing, 76 cabins.  So, this remote, pristine, out-of-the way location has all of those types of things.  Correct?


MR. KAUFMAN:  The Merlo area is a State recreation area, and there’s a State park on the spot, and there’s a county park nearby, and there’s also an ecological preserve which has its own environmental limitations and restrictions.


SENATOR FLOREZ:  Does the Klamath River have environmental concerns as well—in the State of California?


MR. KAUFMAN:  I’m sure it does.


SENATOR FLOREZ:  Sure.  Did we pass a Yurok Compact kind of similar?  What’s the difference?

MR. KAUFMAN:  Well, Senator, first, this agreement is in the interest of the State of California because it protects the State from the adverse impact from developments that would otherwise not be able to be regulated.


SENATOR FLOREZ:  How about Yurok and Klamath? because that’s a pretty important place too.  It’s pretty environmentally sensitive.  What’s the difference?


MR. KOLKEY:  I will say just two things on it.  One, of course, is that that compact has not been ratified by the Legislature.  Secondly, we spoke with the Coastal Commission—and I say “we”; I mean the broader “we.”  The Attorney General’s Office’s spoke with the Coastal Commission, and they indicated that they didn’t have the same concerns with respect to a small casino at the Klamath town site where the Yurok Compact would have been as opposed to Big Lagoon.

I mean, ultimately, we go by what the experts in our resources area tell us.  And when the Coastal Commission and Parks and Recreation, the Redwoods League, tell us that they have these great concerns, we listen to that.


SENATOR FLOREZ:  I’m just trying to understand the commonsense.  A Californian that goes, okay, if they want, they could build a 300-room hotel.  They could build a golf course.  They could run a Class II facility.  They could keep the lights on all night long, and the State would say, No big deal with pristine land; no big deal with the environmental.  But, if we do Class III, then we’re here saying, Pristine.  Can’t do it.  Got to move.  I’m just trying to understand that.  I think anybody would want to understand that.


MR. KAUFMAN:  Well, Senator, there’s an economic advantage to the tribe of being able to do Class III gaming.  You can make a lot more money with Class III gaming than you can with Class II or with most commercial developments that . . . 


SENATOR FLOREZ:  So, is that why we’re doing all of this?  At the end of the day, is that why we’re doing all of this?


MR. KAUFMAN:  That’s the tribe’s interest in this.  That is what we were negotiating over.  There was a plus for both of us.  The State got something that it wouldn’t be able to get even if it won the litigation, and the tribe got something.


SENATOR FLOREZ:  I understand.


MR. KAUFMAN:  And that’s what we’ve done here.


SENATOR FLOREZ:  I understand.  But I just want to make the point that in all developments in the State of California—and I understand the distinction, and my point’s been made on that one point—but look, there’ve been tribes I know about that have had to move their own tribal housing—76 acres—because there is elderberry bushes that are homes to endangered beetles.  And yet, they make a decision to go, You know, if we really want to do it up here, we have to make all of these changes.  We’re going to pay the environmental to do that.  We’re going to have to make some changes to our plan, and they accommodate—okay?  They accommodate for that.  

Now, they could cross their arms and go, Nope, we’re not going to negotiate with you.  In fact, we’re going to court because there’s a precedent—and Mr. Kolkey says there’s not a precedent—but maybe somebody says, You know, we’re going to take that window too.  In fact, I guarantee you that a lot of compacts are going to kind of then say, Well, we’re environmental also because all we have to do is cross our arms and the State will blink, and the next thing you know, we’ll have a compact in front of the State Legislature. 


Why wouldn’t they do that?  Why wouldn’t I hold out to get a better location somewhere else?  Maybe it’s not Barstow.  Maybe it’s somewhere else along some major freeway in someone’s district.  Maybe that is something that people would be a little worried about.


MR. KOLKEY:  The reason they do it is because they can’t do it.  It depends on what the true environmental realities are.  I mean, if they can’t . . .

SENATOR FLOREZ:  How about the elderberry bush and the beetles that are endangered?  Why couldn’t they make the argument?


MR. KOLKEY:  They can make it, but that doesn’t mean that the State is going to say, Oh, we don’t want a casino on that site.  But here, we were talking about a lagoon surrounded by three parks, home to endangered species.  There’s a leach field issue where spillage could go into the lagoon and would simply stay there.  There were significant concerns that the State had here that wouldn’t be in another site.


SENATOR FLOREZ:  But they could do a hotel, a golf course, and keep the lights on all night and do Class II gaming, and we wouldn’t be having this discussion.

SENATOR CHESBRO:  Mr. Chairman?


SENATOR BATTIN:  What are the environmental concerns of Los Coyotes?


SENATOR CHESBRO:  Mr. Chairman?  


SENATOR FLOREZ:  Senator Battin and then Senator Chesbro.  You had a follow-up, Senator Battin?


SENATOR BATTIN:  Just answer the question:  What are the environmental considerations of Los Coyotes that justify this?


MR. KOLKEY:  There aren’t, Senator Battin.


SENATOR BATTIN:  So, we have different reasons for different things.  This is not about moving a tribe because they’re in a pristine area, because that does not apply.


MR. KOLKEY:  No, and I’ve never said it did.


SENATOR BATTIN:  I know.  But you keep implying that this is a way to solve the Big Lagoon issue.


MR. KOLKEY:  Yes.


SENATOR BATTIN:  Los Coyotes doesn’t have this issue.


MR. KOLKEY:  No.


SENATOR BATTIN:  They are a small tribe that are poor.  I represent quite a few of those.  They are in a situation where they hooked up with a deal with a city.  That’s just an invitation for a small, poor tribe with a large investor to hook up a deal with the city because we are allowing that in this case.  And I don’t see the distinction between the two.  Then your next step is, Well, it’s because they had this MOU with Barstow, and then we had this environmental issue over here.  And Senator Florez makes the point:  Well, if there’s any environmental issue at all, then they’re going to say, Well, that’s what we’re going to do.  This template’s going to get repeated again and again.  It might not get repeated in Barstow, but it might get repeated in Blythe.  It’s on I-10 between two states.  It might get repeated up in Northern Cal on some interstate somewhere.  


I don’t see the distinction.  I need some continuity here.  If we’re going to do this because of environmental concerns—Section 20, that’s well and good—why is Los Coyotes involved in this?  If Los Coyotes has the exclusive, how did they suddenly get to make the decision for the State of California?

MR. KOLKEY:  First of all, I don’t think that this sets a precedent for Blythe or any other town.


SENATOR BATTIN:  I’ve never talked to Blythe about this.  I’m not advocating for casinos out there.  It’s just an example.


MR. KOLKEY:  I will not misconstrue your comment.  This will not set a precedent because any time that this rare exercise of Section 20 power occurs, there’s going to have to be a significant environmental impact and not simply a claimed impact, but a real impact that the State is concerned about.  Whether or not any other tribe that reaches an MOU with a town is also going to find a tribe with a significant environmental impact elsewhere in the State that the State truly wants to relocate and then share their parcel, I think is a less-than-likely outcome.  I think it’s very hard for this sort of arrangement to happen.  This is just an occasion when things all worked together.


Now, in terms of Los Coyotes, Senator Battin, I agree with you, that alone, there’s no environmental issue that would support a Section 20 concurrence.  But it did have the site to facilitate the relocation of Big Lagoon.  And while the State might have, after it, accomplished what it wanted and relocated Big Lagoon and got Los Coyotes to share the site, I suppose the State could have said, Well, you’ve served your purpose; now we won’t enter a compact with you.  But that would not have been the honorable thing for the State to do.


SENATOR FLOREZ:  Senator Chesbro.


SENATOR CHESBRO:  Yes, Mr. Chairman.  I know you know this, but your questioning implied that you don’t.  So, let me just point out that the other potential economic development on Big Lagoon that you raised would all be precluded by this agreement.  This agreement is a way to avoid not only the development of full casino potential but also other commercial developments that would be associated with a lesser casino development.  All of that would be precluded.  The tribe is offering to give up their ability to do those types of developments as part of the agreement.


The other thing is that the difference between this and the implication that tribes are going to line up and say, Well, what about us? is that we have the State’s major environmental agencies—who are on a panel later on here—whose responsibility it is to watch out for the environment of Big Lagoon and the coastline and areas around State parks; who are telling us that it’s not just someplace that has no environmental significance.  They’re saying it has major environmental significance.  

I was going to wait and let them say that, but since we’ve gotten into the full discussion here with Mr. Kolkey and the Attorney General representative, it’s forced me to put those arguments forth for them.  But I really encourage the committee members to stick around and hear the State’s leading environmental groups who are listed here, the regulatory agencies and environmental protection agencies, who will tell you why this was made a priority to move this casino—the rights of this tribe to build a casino—somewhere else.


SENATOR FLOREZ:  Sure.  I don’t know what the economic advantage would be to build something of this sort that is envisioned in Barstow and then also open a resort on land somewhere else.  I mean, was that a big deal to tell the tribe that you can’t do hotels and resorts and others if they already have land in Barstow?  I mean, it didn’t seem like a big deal to me.


SENATOR CHESBRO:  I ________________ Big Lagoon, Mr. Chairman.


SENATOR FLOREZ:  Yeah, but when you say that the concession was they wouldn’t be able to do some of the things I’ve mentioned—  Where was that land they would not be able to do it on?


MR. KOLKEY:  In terms of the hotels or commercial development?


SENATOR FLOREZ:  Yeah.


MR. KOLKEY:  We were talking about the land at the Big Lagoon site.


SENATOR FLOREZ:  Why would they want to do that if they’ve already built in Barstow?  Stay in our resort in Big Lagoon and fly to Barstow?


MR. KOLKEY:  I don’t think there was any synergy between the casino and Barstow and any commercial developments at Big Lagoon.  


SENATOR FLOREZ:  I don’t see the big concession.


MR. KOLKEY:  Well, it was an important concession from the State’s standpoint.  From the tribe’s standpoint, they may have been perfectly satisfied and did agree to forego that sort of development.  From the State’s standpoint, it gave the State the benefit of its bargain.  The State was trying to preserve the environment there, from the State’s standpoint, and the tribe agreed to do that.  So, the State got the benefit it was getting in return for the Section 20 concurrence.


SENATOR FLOREZ:  Okay, thank you.


Mr. Kolkey, let’s keep on the environment, if we could.  The March 18, 2002, decision, United States court, for the North District of California—the Big Lagoon Rancheria and the State of California—the court said that, quote, “The State may not use the compacting process as an excuse to regulate the tribe’s activities or impose State laws outside the context of gaming.”  That’s what the court said.  I guess I’m wondering again—are we going beyond that with some of the things that you’ve mentioned?  In other words, are we going outside the context of gaming, given that the court is, in essence, kind of giving us that parameter?  Or am I reading that incorrectly? 


 MR. KOLKEY:  Now, you’re referring to the commercial development issue?

SENATOR FLOREZ:  Yes.


MR. KOLKEY:  That is something where the Attorney General’s Office worked very closely with the agencies on and really took the forefront of negotiations on settlement agreements.  So, I really would like Pete Kaufman to respond to that.


SENATOR FLOREZ:  Sure.  Go ahead, Pete.


MR. KAUFMAN:  That same court reviewed the structure of the deal that we’re talking about here today, and after having said what it said about not importing state regulations wholesale and imposing them on a tribe, said that the solution that we had arrived at in this case was innovative and a promising avenue of negotiation, and encouraged the parties to continue negotiating for this very deal.  So, this agreement was blessed, in effect, by Judge Wilken, who made the earlier decision, and she looked at this said, no, we’re not violating the order, and we’re not violating the Indian Gaming Regulatory Act.  We’re making concessions to the tribe that justify the conditions we’re imposing.

SENATOR FLOREZ:  Okay.  So, that’s the court, and you’re talking about the IGRA, right?


MR. KAUFMAN:  Correct.


SENATOR FLOREZ:  So, no violation there.  Are you going so far as to say that the court said that?


MR. KAUFMAN:  I’m saying that the court looked at this deal.  She had the structure of this deal.  The deal that she saw was an alternative site in return for the tribe agreeing to go to an alternative site, and in return for the Governor concurring in the alternative site, the tribe would agree to limit development on its existing site.


SENATOR FLOREZ:  And they referenced IGRA as well?


MR. KAUFMAN:  Well, that’s her only focal point of decision is to determine whether this would violate the Indian Gaming Regulatory Act.  She would have to have found us in bad faith if she determined that we were making a proposal that was inconsistent with IGRA.

SENATOR FLOREZ:  Okay.  How do I read IGRA?  And I’m just going to read, if I could, from it.  It says, “It is not the intent of Congress to establish precedent,” in passing IGRA, “for the use of compacts in other areas, such as . . . environmental regulation . . . Nor is it the intent of Congress that the states use negotiations on gaming compacts as a means to pressure Indian tribes to cede [its] rights in any other area.”  That’s also part of it.  How do you weigh that in this decision, given that particular statement?


MR. KAUFMAN:  Well, Judge Wilken made a specific finding that the State was entitled to negotiate over environmental issues as part of the IGRA compact negotiation process.  So, she found that the State was well within its rights to try to protect its environmental interests in negotiations with the tribe.


In the 9th Circuit, in the Coyote Valley decision, it specifically found that the State of California was entitled to negotiate in order to protect its vital State interests, even economic interests.  So, by extension, these environmental interests—number one, Judge Wilken in this very case said that we were entitled to negotiate over them, and the 9th Circuit also said that the State could negotiate to protect its vital State interests.


So, I think that these negotiations are well within the IGRA standard. 

SENATOR FLOREZ:  Okay, thank you.  Let’s move on to the Section 20 determination, if we could.


The tribe currently is going to be seeking a Section 20.  Is that the way it works in this particular case—get that determination in terms of land in trust?  What happens if it’s not granted?


MR. KOLKEY:  If the Section 20?


SENATOR FLOREZ:  Yeah.


MR. KOLKEY:  Is not granted?


SENATOR FLOREZ:  Yeah.


MR. KOLKEY:  Then the compacts can’t be approved by the Secretary of Interior, for one thing, and I believe the settlement agreement also provides for that contingency, in which case the State may have to negotiate with the tribe again.


SENATOR FLOREZ:  So, we’d send you back to the table, and you’re going to have to negotiate again—if that happens.


MR. KOLKEY:  Right.


SENATOR FLOREZ:  And given that Section 20 language simply asks for some consultations, Mr. Kolkey, with local governments, is that satisfied to you in terms of Section 20 that the consultations have occurred and everything is all and well?


MR. KOLKEY:  I think the Secretary of Interior has to do additional consultation, so I don’t think the consultation . . . 


SENATOR FLOREZ:  The Secretary of Interior not only is going to, as you mentioned, then do the consultation of local government, they’re also going to consult with other tribes, because that’s part of the 20 as well.


MR. KOLKEY:  Yes.  


SENATOR FLOREZ:  Have we done our homework, then, preparing for that?  In other words, has the Administration been in contact with local governments?  You mentioned some of that.  More importantly, have we been in contact with local area tribes? because that is what the Secretary is going to also ask.  Has that due diligence been done from the Governor’s Office in terms of that consultation with affected tribes and others?


MR. KOLKEY:  Well, in terms of due diligence—and we’re certainly aware that there are other tribes in Southern California—but we do think that Barstow is somewhat removed from those other tribes’ markets.  The market that Barstow is focusing on is very obviously the traffic to Las Vegas.  So, it’s travelers who have already decided to go to Las Vegas.  That’s the focus of Barstow.  So, it does not seem that the impact would be great.


And I will say this.  Every tribal casino in the State has some impact on other tribal casinos—at least in some area.  You can’t have a tribal casino in this State developed without there being some impact on other tribal casinos, just because of the large number of tribal casinos that we have.  Therefore, the issue is not that there’s an impact, but is it going to be a huge significant impact?  And I can’t think of an area which is going to have less impact but still provides the prospect for a casino and decent passenger traffic than Barstow.  I mean, it is one that’s removed and yet has prospects for success.  So, in terms of location, it’s not a bad location to mitigate the impact.

SENATOR FLOREZ:  “Mitigate the impact” meaning you don’t have to discuss with other tribes this particular location.  Meaning it’s so removed, you wouldn’t have to have conversations with the other tribes impacted.

MR. KOLKEY:  Is the conversation whether or not the State can in its negotiation with this other sovereign tribe to have a casino in Barstow?


SENATOR FLOREZ:  The logic is you know you’re going to have to get a Section 20 to make this all happen.  I’ve asked you that.  You said, “Yes,” that has to happen.  I’ve asked you what happens if it fails.  Given that, I kind of think the State’s saying, Let’s make sure we’re well on our way that that’s going to be a positive outcome.  In other words, We’ll consult with local governments, which it sounds like you have somewhat, and Let’s also consult with other tribes.  It’s a real simple question:  Have you done that?  Have you talked to the other tribes beyond the compact?  Have you had conversations with the tribes that are, in essence, impacted?  That’s part and parcel of us doing our due diligence—to make sure a Section 20 is so important in this entire quagmire of a deal, that we feel somewhat secure in that.  I mean, that seems to be perfectly logical.


MR. KOLKEY:  Well, we have not had specific discussions with other tribes about whether or not they’re agreeable to this Section 20 in Barstow.  But we can see that the impact there would be less than the impact of other locations closer to various tribal casinos.  I mean, there’d be a bigger impact in Humboldt County, a bigger impact if we moved this further west.  So, we do know that the impact, if any, is a limited one because of Barstow’s location.  And we’ve got some reason to believe that that would not be the basis by which the Secretary would deny a Section 20 concurrence.  There’s lots of things that the Secretary is going to be looking at, but I don’t think that this would be the basis for a denial.


SENATOR FLOREZ:  Okay.  And given that record, you feel very confident in that.  I was only able to find three tribes that have successfully completed the two-part consultation process and have actually taken in land in trust.  Are there more than three tribes?  It seems like you’re kind of saying it’s just an easy process.  

MR. KOLKEY:  I didn’t say that.


SENATOR FLOREZ:  I’ve only found three tribes.  Are there more?


MR. KOLKEY:  In the United States, you’re saying?


SENATOR FLOREZ:  Yeah.  Three.


MR. KOLKEY:  I don’t know what the count is for tribes that have done the Section 20 process.  I’ve never, hopefully, suggested that I think this is an easy process.  I don’t think this is an easy process.


SENATOR FLOREZ:  Everything hinges on this, though.  It’s not an easy process.  Three have only been done, and you’re saying you don’t know, and you’ve mentioned yourself it not being easy.  So, why would we be so confident as the Legislature of, in essence, passing something that is so uncertain?


MR. KOLKEY:  I would put it a different way—is that every approval we get will help support the next approval.  If the Legislature doesn’t act, that’s also going to undermine the prospects for the other approvals we need.  So, I think that ultimately, the Legislature in its wisdom has to decide:  Is it a good thing to relocate this casino project from Big Lagoon to Barstow?  If the Legislature thinks it’s a good thing, then it ought to ratify the compact because that’s going to help accomplish what is an arduous and somewhat lengthy process.


SENATOR FLOREZ:  And if you were the Legislature and you looked from the perspective of the Warm Springs decision in terms of the Secretary of the Interior—I mean, why would we make that decision?  Why would we move in that way when the Secretary has said that she will no longer consider compacts for casino sites not yet held in trust for a tribe by the federal government?  Why would we feel comfortable moving there if, in essence, that isn’t going to happen at the federal level?  Let’s get warm and fuzzy about this.  Why would we look at the Warm Springs decision and say, No, let’s go ahead and do this anyway?


MR. KOLKEY:  I’ll tell you why.  Not only will ratifying the compact help facilitate other approvals, but ratifying the compact will help the Secretary in now his determination of the Section 20 because the Secretary of Interior does look at the impacts on the surrounding community, and the compacts help define just what the nature of that impact is going to be.  The compact defines what the scope of gaming is, what provisions for mitigation of environmental impacts in Barstow there are.  So, the compact helps inform this approval process.  If the Legislature in its wisdom ratifies the compact, that helps inform the other processes and would help facilitate it.

To me, the bottom line is, if the Legislature thinks this is a good idea, then there’s no reason to hold back and not ratify it because the earlier the ratification, the more it facilitates the successful completion of the process.  And that’s not to say that this is an easy process.  It is difficult, and in some ways I think it’s meant to be difficult.  This is not supposed to be something that’s constantly utilized simply to relocate tribal casinos.  There’s got to be good reasons for it.


SENATOR FLOREZ:  And that’s why there’s only been three, most likely.


Senator Romero.


SENATOR ROMERO:  Mr. Chair, if I might say—isn’t that sort of a backward logic?  In a sense, why don’t we go ahead and bring those compacts to us where land is in trust, where everything is set, so we can approve the compact and move forward?  In a sense, it’s almost as though the argument is, if you do this, then it can facilitate some other action that is outside of our jurisdiction.  So, why not start with what we can do right now with those tribes that are ready to go instead of bringing some theoretical proposal before us?  It just sounds as though the logic is backwards.


MR. KOLKEY:  Well, it’s actually logical because there’s no reason for the tribes to seek a Section 20 concurrence unless they know they’ve got a compact to game on.  Because the whole purpose of the Section 20 concurrence is . . . 


SENATOR ROMERO:  Then there should be no reason for the Legislature to approve something.


SENATOR FLOREZ:  The Warm Springs decision tells us that if we did that, we’d be in direct contradiction to what the Secretary of Interior has said that she would disapprove of, and that is simply no land in trust.


MR. KOLKEY:  But actually . . .


SENATOR FLOREZ:  Why would the Legislature pass something in contradiction to what the Interior . . . 


MR. KOLKEY:  It’s not in contradiction.


SENATOR FLOREZ:  It’s not?


MR. KOLKEY:  No.  


SENATOR FLOREZ:  Why not?


MR. KOLKEY:  All Interior has said is that it wants the land in trust and eligible for gaming before it approves the compact.  But that does not say that the State shouldn’t enter into a compact or the Legislature shouldn’t ratify the compact before the Secretary’s approval and before the Section 20 approval.  It simply says that under the Secretary of Interior’s reading of IGRA, that secretarial approval should wait until the trust land is taken and it’s eligible for gaming.  But it says nothing about the State’s actions.


SENATOR FLOREZ:  Why shouldn’t the State wait then?


MR. KOLKEY:  Because, if the State waits, it risks not getting the approvals because the compact and the ratification will help facilitate these other approvals, and it helps define what the impact is on the community and helps inform the Secretary’s decision on the Section 20.  So, this helps.  


As I’ve said before:  If this is a good idea, there’s no reason to hold back and not go forward with it and say, The State of California thinks that from an environmental standpoint, this is important to the State, and then let the Secretary of Interior make his or her decision.


SENATOR FLOREZ:  All right.


SENATOR ROMERO:  Mr. Chair—if I might just add?


SENATOR FLOREZ:  Of course.


SENATOR ROMERO:  Perhaps in an era without term limits, maybe I would accept your argument.  But in an era of term limits where you find a change in the Legislature wholescale every few years, it makes even less of an argument to go ahead and say:  At this time we’re going to go ahead, ratify compacts, for issues that may not come forward until some other subsequent Legislature has to deal with it.  It just seems as though we are putting the cart before the horse.  It does not make sense to me.  It’s sort of when it’s ready to go, bring it to us, up or down, with this Legislature, these members, responsible for our actions.


MR. KOLKEY:  Well, you know, legislatures often make decisions that affect the next legislature.  In fact, most decisions made do affect future legislatures.  In this case, if we wait and do nothing, we risk accomplishing this particular resolution.  Now, of course, if you disagree with the resolution, then waiting and doing nothing is the right move for that particular individual.  But if you believe in the resolution and think it’s good to avoid a casino on the coast of California and this ecological preserve, then it is very helpful to start the process going.  And the process has to start somewhere.


Another thing is, why would a tribe go to the expense and the effort to go through the Section 20 process without knowing what the arrangements are by which it would game if it got its various approvals?  I mean, I’d like to know.  What are the prospects of revenues at this site?  What is the State going to allow me to do in terms of scope of gaming?  If the tribe doesn’t know that, how can it go forward with this process and then find, Oh, well, the State’s only going to let me have a hundred slot machines.  I went through this whole process, spent a lot of money doing it, and it’s completely unprofitable for me?  And why would Big Lagoon settle this litigation and be willing to basically have a judgment dismissing its action without knowing that it’s got a compact that’s ratified by the California Legislature?


SENATOR ROMERO:  Mr. Chair, may I ask one more question?


SENATOR FLOREZ:  Of course.


SENATOR ROMERO:  You’re talking about the win-win.  You’re talking about Barstow and Big Lagoon.  What about the people of the State of California who overwhelmingly did support the measures that were put before them on the ballot?  Do you believe that this is a win for the people of the State of California, the electorate?  Do you believe they voted to say, Wherever, whenever, State of California, Governor Schwarzenegger, you can go ahead and put a casino wherever you see fit?  Do you think it’s a win-win-win for the electorate, the people of the State of California?


MR. KOLKEY:  Oh, I absolutely do.  In fact, as I would say, the first “win” is the people of California because the people of California are getting a resolution of litigation that would have resulted otherwise in the potential of a casino around State parks—an ecological preserve where endangered species nest.  They’re able to reserve the parklands by this resolution, and they’re moving it to a community that wants a tribal casino.  So, it’s a win for the people of Barstow.  It’s a win for employment in Barstow.  It’s a win for the State in terms of its environmental concerns and all the State agencies that are concerned about the environment.  It’s a win for the tribe that has a way of promoting its economic development.  I mean, this is a win-win-win outcome.


SENATOR FLOREZ:  You missed one more “win” in your thing.  [Laughter.]


Senator Chesbro, go ahead.

SENATOR CHESBRO:  Mr. Chairman, the people of California also ratified the California Coastal Act by a wide margin, saying that they wanted the Coastal Commission to protect our coastline.  They also have repeatedly, including in very recent years, approved the bond measures which have put up the funding which have been used to acquire sensitive lands on Big Lagoon and in the region because it was a high priority for the people of this State to protect our coastline and our wildlife habitat.  The reason why it is in the interest of the people of the State of California to ratify this compact now is because we would put the environmental protections in place through this compact with the tribe now.  And that is a clear and definite benefit to the people of the State, as reflected in, as I said, numerous ballot measures that have been passed by the voters.


SENATOR FLOREZ:  Let’s move on to the Big Lagoon Compact.  This is the last section.  And thank you for your patience.  Very much appreciate it.


MR. KOLKEY:  And Mr. Chairman, I want to thank you very much because you’ve asked me hard questions but you’ve let me give full responses, and I appreciate that.


SENATOR FLOREZ:  I’m not done yet.  Don’t thank me until I’m done.  [Laughter.]  Mr. Kolkey, let me thank you.  I appreciate the long testimony, though.  We’ve gone from very broad policy philosophy now to narrow, if we could.


Let’s go to some of the public policy objectives of the provisions within the compact itself, and I’d like to start off with the number of games allowed.  The compact currently caps the number of slots to 2,250, but Class II games, which are legal without a compact agreement, are also counted towards that cap.  I’m just wondering, what’s the policy objective of this particular provision?


MR. KOLKEY:  Well, I’d say that the biggest reason is since the State gets a revenue contribution from the tribe based on the number of Class III machines as opposed to Class II machines, it was in the State’s interest in terms of having the Section 20 and this relocation that slot machines as proposed and anticipated be the ones used, and if there were going to be Class II machines, they would count against that number.  The other thing, of course, is it does help to control the impact of the number of machines.  In other words, if you have Class III and then you have an equal number of Class II, you’ve got a much bigger impact in terms of your gaming operation than you do if you just have the number of Class III devices.  So, by counting the Class II devices as part of it, you have a better sense as to what the scope of the gaming operation is that you’ve agreed to.

SENATOR FLOREZ:  I’m wondering, then, in terms of looking at that particular outcome as you’ve mentioned, how does that benefit the tribe?  Going back to helping, as Senator Chesbro said, poor tribes, how does that go in terms of helping them, given that calculation?


MR. KOLKEY:  I would put it this way, is the tribe really was more than willing to accommodate the State’s request on this.  There was very little negotiation over it because the tribe had always intended on operating Class III devices.  

And by the way, when I’m negotiating these compacts, I am obviously doing so on behalf of the State, and I’m trying to look out for the State’s interest, and I’m trying to provide various protections in the event of various contingencies which occur that protect the State’s interest.  So, this was simply a way of making sure that the State understood what the scope was in terms of Class II and Class III machines and also providing some protection with respect to the revenue contributions.


SENATOR FLOREZ:  And again, the reason for the cap on Class III games as compared to maybe some of the other after-1999 compacts you’ve negotiated?


 MR. KOLKEY:  You’re referring, of course, to the first five compact amendments.


SENATOR FLOREZ:  Yes—just the distinction.


MR. KOLKEY:  Right, and I’ll tell you.  Frankly, the reason was, is that members of the Legislature came up to me after those compacts and said that they thought that there ought to be caps on the number of slot machines, and they thought it would be a good idea.  And so, ever since those conversations with members, I’ve tried to do that in subsequent compacts.


SENATOR FLOREZ:  Now, the revenue contribution to this State is 16 percent to 25 percent?


MR. KOLKEY:  Right.  Starts at 16 . . . 


SENATOR FLOREZ:  Sliding scale?


MR. KOLKEY:  Yes.


SENATOR FLOREZ:  And that begins immediately once gaming starts.


MR. KOLKEY:  Right.  With respect to the net win on the gaming devices and banked card games.


SENATOR FLOREZ:  And that money goes towards the General Fund.

MR. KOLKEY:  Yes, it does.  And let me just note that in the compact it says, with respect to the revenue contribution section, it says, “This constitutes a section 4.3.1 provision.”  And then there is legislation that was enacted in connection with those first five compact amendments that with respect to a 4.3.1 provision specify that unless the Legislature appropriates it to a special fund or makes a special appropriation of such money, it goes to the General Fund.


SENATOR FLOREZ:  Is that used for any particular purpose, or is that just, from your vantage point, just a General Fund cash flow?


MR. KOLKEY:  Well, I’m leaving it to the Legislature to decide how it wants to use the money.  Now, I will say that there’s a deduction from the State’s money for payments that go to Caltrans for mitigation of the impact.  So, that is considered State money because Caltrans is, after all, a State agency.  So, some of the money is necessarily going to be going to Caltrans.  The Legislature may decide that there should be more money going to transportation.  The Legislature could say, Well, we want money to be funneled to the State Gambling Control Commission and the Department of Justice with respect to gaming regulation, but basically we’re leaving it to the Legislature.


SENATOR FLOREZ:  And the cost of regulation and inspection—who pays for that?  Where do those funds come from?

MR. KOLKEY:  The State pays for its inspection and regulation.  So, some of that money would come from the General Fund, whether or not the Legislature specifically in ratification decides to funnel a specific amount in connection with these compacts to it or just decides since money is fungible, it will make a different appropriation.


SENATOR FLOREZ:  Okay.  Let’s talk about the exclusivity provisions in the compact.  If you could bear with me for a moment, let me take you through some of it.  I understand that Big Lagoon is relieved of making payments to the State and the Revenue Sharing Trust Fund if another gaming entity is allowed to conduct business within forty miles of Big Lagoon’s casino.  Is that . . .?


MR. KOLKEY:  Right.  That would be a nontribal entity.  That would be the first point.  So, if it’s a nontribal entity that is permitted to game within the forty miles, they’d be relieved of their payments.  Of course, right now you’ve got in the Constitution that the tribes have exclusivity with respect to slot machines and banked card games.  So, there’d have to be an amendment of the Constitution to accomplish a nontribal entity gaming within the forty miles.  It’s unlikely to happen under the current state of the Constitution.


SENATOR FLOREZ:  But, in your compact, Big Lagoon is not relieved of if a Section 20 determination is made from another tribe that has an adjoining facility.  In other words, this provision is referenced to the Los Coyotes.  In other words, they’re not relieved if Section 20 allows for this adjoining facility.  Is that the way it’s structured?


MR. KOLKEY:  That’s right.  The compact specifically identifies the parcel that Los Coyotes would be gaming on and recognizes that that tribe is going to get a Section 20 concurrence, if it comes through.  And that, of course, is not going to result in the cessation of payments by Big Lagoon if what’s anticipated—namely, that Los Coyotes is also gaming as part of that unified project.  So, that doesn’t affect the payments.


SENATOR FLOREZ:  And Big Lagoon is also not relieved of making payments if a third tribe operates within this exclusion zone.  Is that correct?  If a two-thirds vote of the city council allows that to occur.  Is that the way it works?


MR. KOLKEY:  That’s one of the criteria.


SENATOR FLOREZ:  And it has to forego Class III gaming as well?


MR. KOLKEY:  Yes.  To put it just generally what the thinking was behind that is Big Lagoon wanted some comfort to know that if its casino project was being relocated to Barstow, would it be undermined by some other Section 20 concurrences, and we assured the tribe that the Governor would be adhering to his criteria for Section 20 concurrences.  And so, we simply wrote that into the compact and basically said, You are relieved of payments if there’s a Section 20 concurrence within the forty miles—other than Los Coyotes or a tribe taking that particular parcel—unless all the various criteria of the Governor’s proclamation are satisfied.  And we just gave it some specifics.  We say here in this section . . . 


SENATOR FLOREZ:  Two-thirds and somebody else.


MR. KOLKEY:  Well, the two-thirds was to show that there was strong local governmental support for yet another Section 20.  There also would have to be this independent public policy being served that could not simply be a financial issue.  I mean, it had to be more than financial for it to be an important public policy.  The tribe would have to agree to forego gaming elsewhere, and the tribe would basically have to agree to the same arrangements in terms of revenue contribution that Big Lagoon and Los Coyotes did.  So, it was simply a way of saying that not all Section 20s would result in a cessation of payments if there was a tribe that was in the same position as Big Lagoon and Los Coyotes, where these various criteria were satisfied; then that would not impact the revenue payments being made by Big Lagoon. 


SENATOR FLOREZ:  So, as Senator Battin said, Los Coyotes gets an exemption from this because they’re providing the land, but any other tribe that might well locate there would not be given that same courtesy.

MR. KOLKEY:  Unless they met all those criteria in terms of Section 20.  And I might say that it would make no sense to have a unified project with Big Lagoon and Los Coyotes where as soon as Los Coyotes got its approvals, Big Lagoon didn’t have to make any payments.  I mean, the whole concept was that both tribes will be making revenue payments to the State in connection with this location.


SENATOR FLOREZ:  And the forty miles—how did that come up, forty miles?  You’re going to be negotiating with tribes yet to be named.  There’s a whole bunch of folks that are waiting to meet with you, I know that, at some point.  Is that forty miles going to be something that they get to look at as well? Or is this kind of your issue here with this particular compact?


MR. KOLKEY:  Well, two things.  One is, the forty miles was a product of negotiation.  The State started at a lower number.  The tribes, of course, wanted a broader area for their exclusivity zone.  We finally agreed on forty miles, which, by the way, under federal law, you’ve got to provide exclusivity in return for the revenue payments that are made by the tribe to the State.  So, the exclusivity is an important legal basis for the payments that are made to the State.  And we simply agreed through negotiation as to what that radius would be.


SENATOR FLOREZ:  Okay.  Now let’s go to the Revenue Sharing Trust Fund, if I could.  Big Lagoon is not required to make any payments to the Revenue Sharing Trust Fund for at least six years.


MR. KOLKEY:  Five years.


SENATOR FLOREZ:  Five years.  And what’s the policy objective for this?


MR. KOLKEY:  The reason—and again, this is a product of negotiations between the State and the tribe.  The tribes having not had any gaming wanted to have an opportunity to generate revenues for their own members before they started sharing revenues to other nongaming tribes.  And since the tribes that signed compacts in 1999—many of them—had been operating for some years before they entered the 1999 compacts and started making revenue sharing to nongaming tribes, it seemed fair to let Big Lagoon and Los Coyotes have the same benefit that those tribes did.  In other words, those tribes were able to provide for their members before the revenue sharing was triggered in the 1999 compacts.  And so, Big Lagoon and Los Coyotes were asking for a similar period to help provide for their own members before they started making the payments to the Revenue Sharing Trust Fund.  But I will say this—immediately upon their operation, Los Coyotes and Big Lagoon will no longer be recipients of payments from the Revenue Sharing Trust Fund.  So, immediately upon their operation, they will be relieving some of the payments going out of the Revenue Sharing Trust Fund and making them available to other tribes.


SENATOR FLOREZ:  Gotcha.


SENATOR BATTIN:  What about the tribes that signed compacts after 1999, then immediately started paying into the trust fund?  Is that unfair to them then?


MR. KOLKEY:  When you say “after 1999,” do you mean the 2003 and 2004?


SENATOR BATTIN:  How about Pala?

MR. KOLKEY:  Well, again, we have looked at these negotiations, each case anew with each tribe, and these two tribes in their negotiations raised with me the prospect of providing for their own members before they started doing revenue sharing.  I can’t speak to what Pala might have done in 1999.  I can say, in the year 2004, when Pala signed its amendment, Pala had no issue with respect to continuing payments—in fact, increasing payments—to the Revenue Sharing Trust Fund.  So, I simply responded to what seemed to be a reasonable request by the tribes that I was negotiating with.


SENATOR FLOREZ:  Let me, if I could, go through some of that revenue sharing—the numbers—with you.  The Governor’s press release, when it was released on this particular Big Lagoon issue, estimated between 86 and 109 million annually in net win over the first seven years, and I guess that means at the end of the seven-year period, that’s about 600 million to 763 million in net win.  And yet, under your compact, it seems as though the tribe only has to pay about 500,000 into the Revenue Sharing Trust Fund.  

Is that equitable to you?  I mean, you’re talking about 600 to 700 million, and yet, by the time we get to that point, they’re only paying 500,000 into the revenue trust fund.  And even though they’re off, that seems to be a pretty big number.  It’s a measly number, as I look at it.  It’s very small—minute.  I mean, big number on one end, very measly number on the other.  So, how do I look at that?


MR. KOLKEY:  Well, a couple of things.  One is that they are also making payments to the General Fund, and the Legislature’s free if it wants to allocate more monies to the Revenue Sharing Trust Fund from the General Fund.  That’s certainly within the power of the Legislature to do so.

Secondly, when you’re dealing, say, with Los Coyotes, it’s got a lot of tribal needs, just given its reservation, the poverty of its people.  And so, it didn’t seem unreasonable to let them start providing for their people with those funds.


Third, there’s a lot of startup costs with any casino operation, and there’s some uncertainty as to how the casinos are going to proceed.  And so, this was another consideration for the tribes as to how things would proceed—the costs they have.  I mean, they’ve got to pay back the construction costs and basically own the casino properties by paying debt relief.  So, there’s a lot of payments that a tribe makes at the very outset of the casino project.  So, it seemed reasonable—and I think that you could address this to the tribal panel in terms of what their concerns were—why they made the request.  As I say, the Legislature could always take money that is being paid to the General Fund by the tribe if it wants to supplement this.  But the tribe was trying to be cautious and provide for its own members before it committed itself to make these payments.


SENATOR FLOREZ:  Two hundred thousand dollars in year six and $300,000 in year seven.  I’m just kind of wondering—well, I’ll ask the tribe that.  That’s fine.

Let me ask you another question in terms of something I thought was quite interesting in the compact itself.  It states that “The terms and conditions of this Compact may be amended at any time by the mutual . . . agreement of both parties.”  I guess my question from a legislative oversight point of view is:  If indeed we passed this compact, as Senator Romero said—maybe/maybe not—but indeed, if it was passed, the language that says these mutual parties could, in essence, meet and they could be amended—is that without legislative approval?


MR. KOLKEY:  No.  It would require legislative approvals.  My reading of the law is that this compact couldn’t be amended without legislative approval.


SENATOR FLOREZ:  Couldn’t be?


MR. KOLKEY:  Could not be amended without legislative approval.  You know, the one potential exception to that—so that you know it’s clear—is that in that section before it which talks about, “If [the] Compact does not take effect before [a date certain], it shall be deemed null and void,” it then says, “unless the tribe and the State agree in writing to extend the date.”  That could be something that might be done without legislative approval, in terms of extending the date before the compact becomes null and void.  But other than that, my reading of the law is that any amendment would have to be subject to legislative ratification, just like the amendments in 2004 were.

SENATOR ROMERO:  Senator Florez, if I could ask?


SENATOR FLOREZ:  Yes.


SENATOR ROMERO:  Why wouldn’t that have to come back before the Legislature?  We’re the ones who would be ratifying a compact.  Why would that not come before the Legislature once again if the clock runs out?


MR. KOLKEY:  Well, you would be ratifying the right of the State and the Governor to extend the date in writing.  So, you’d be kind of agreeing to that flexibility in connection with ratification if you ratified this document.  And the reason was, is we really couldn’t predict how long the approvals would take.  We tried to provide an outside date, but it’s impossible to really predict how long the various approvals will take.  So, what if you’re just two months away, or three months away, shouldn’t you just be able to extend the time and keep the compact?  In fact, the other alternative would be to never have a date certain, where the compact becomes null and void if it doesn’t get the necessary approvals, and that didn’t seem like a good idea either.  So, this was sort of a way to provide some flexibility.


SENATOR ROMERO:  What is the outside date specified?


MR. KOLKEY:  August 31, 2007, for the compact to take effect.  So, next year.  And there’s also a date where, “If the 25 Acre Parcel is not taken into trust and determined eligible for . . . gaming . . . prior to May 31, 2007, the Compact shall be deemed null and void unless the Tribe and the State agree in writing to extend the date.”

SENATOR FLOREZ:  Let me ask you maybe the last question—and then let members ask further questions—on, if you could, the telephone poll as a means to judge community support.  Maybe you can give us your thinking behind using a phone poll as opposed to a direct election.  How do we gauge, as Senator Romero said, the support in the community?  Do you know any other instance where we’ve used a phone poll for the basis for these types of decisions?


MR. KOLKEY:  Well, I think this decision is fairly unique as well since compacts have not normally requested advisory votes or demonstrations of support from the local community anyway.  But let me tell you what the genesis is.  The Governor’s proclamation says that he will not grant a Section 20 concurrence unless, among other things, there is a demonstration of support from the local community; for example, through an advisory vote, as one example.  But basically his criterion is that there should be some demonstration of support by the local community.  


We actually in the negotiations started out by suggesting an advisory vote, and there were concerns that both the City of Barstow had and the tribes had about the expense of campaigning for such a vote and the prospect that expenditures outside the community might end up skewing the vote, and we thus started talking about, is there another way to demonstrate public support without the expense of a campaign, without the risk of outside expenditures skewing the outcome?  We ultimately agreed on a survey if it was done in a very neutral, fair fashion.  And so, what we decided was, all right, we will say that the tribe can demonstrate public support through either this telephonic, scientific survey or through a more reliable form of polling.  So, we haven’t precluded in the compact an advisory vote.  And then we specified in exhibit—Exhibit B—what that survey specifically had to ask so that there were no leading questions.  It was simply a very . . . 


SENATOR FLOREZ:  I gotcha—a telephone poll.  Let me ask the members of the committee—Senator Vincent, do you have your phone listed?  Senator Soto?  And Senator Romero, do you have your phone listed?  I don’t.  So, that would be if Senator Vincent and I were living in Barstow, we wouldn’t even be asked the question.  Correct?


MR. KOLKEY:  Presumably.


SENATOR FLOREZ:  So, how is that a way to gauge public support if people have their numbers unlisted or don’t have a phone?  Senator Romero’s from the area.  I don’t know if everybody has a phone maybe or some folks use other means and maybe some phones aren’t listed.  So, I’m kind of wondering how that as a survey method makes me feel comfortable with the Section 20 process.


MR. KOLKEY:  I’m not a statistician, but I understand that with a reasonable enough sample in the United States—or at least in California—that you can get a reasonably reliable polling of public sentiment at the time that the poll is taken, give or take within a certain margin of error.  And I’ve got to believe—but again, I’m not a statistician—that when the statisticians determine those numbers, they recognize that there are some people with unlisted numbers; but nonetheless, that these polls done by telephone can be done in a scientific and reasonably reliable way.  The bottom line is that . . . 


SENATOR FLOREZ:  Well, I notice in the compact, you’ve actually kind of outlined what the poll should look like, but I didn’t see anything in any sort of native language.  Are there other people that answer the phones that speak something other than English as well that might want to be asked the question whether they want this?  

MR. KOLKEY:  What we agreed on was simply the questions there for purposes of making it a fair and neutral question.


SENATOR FLOREZ:  If you understand the question, right?


MR. KOLKEY:  Pardon me?


SENATOR FLOREZ:  If it’s in your language, it would be a fair and neutral question.  Right?


MR. KOLKEY:  Yes, it certainly would be.


SENATOR FLOREZ:  So, what happens to those folks that have other linguistic skills that may not understand your question?


SENATOR ROMERO:  Mr. Chair?


SENATOR FLOREZ:  Yes, Senator Romero.


SENATOR ROMERO:  I have a strong interest in looking at research methodology.  One thing—and I really can’t tell from your methodological overview—was this random?  Did you dial?  Did you go to telephone booths?  Because I agree with the concern raised by Mr. Florez.  If it’s random digit dial, I would accept it as a more acceptable survey methodology, but I don’t see that specified.  If you’re taking a look at phone numbers from a phonebook, to me it’s completely unscientific.


The other question, too, is:  On your methodology, what is the refusal rate?  I don’t see a response there.  Because that does raise questions of people who refuse to answer this survey as well as for linguistic issues.  But I don’t see any of that reporting, which causes me, as a Ph.D. research psychologist before coming to the Legislature, to have some concerns about how scientific and how objective this survey happens to be.


MR. KOLKEY:  Well, first of all, Exhibit B does say that it’s a random digit dialing technique, and that’s in the first paragraph of Exhibit B.


SENATOR ROMERO:  Which document are you referring to?


MR. KOLKEY:  The Big Lagoon Compact and Exhibit B—at B-1.


SENATOR ROMERO:  Which page?


 MR. KOLKEY:  B-1.  It’s at the end.  If you go to the exhibits at the end.

SENATOR ROMERO:  Do you have page numbers?


MR. KOLKEY:  After the end of the compact, they start being numbered A-1 and then B-1, C-1.


SENATOR ROMERO:  Okay.  So, it’s random digit dial.  That’s good.


MR. KOLKEY:  Right.  And it says the “residents must be selected using random digit dialing techniques to include unlisted as well as listed phone numbers.”


SENATOR ROMERO:  What about the refusal rate?


MR. KOLKEY:  Well, in each question, there is a notation for designating “Refused” answers.  So, if you look at . . . 


SENATOR ROMERO:  No, no, no.  That’s different.


SENATOR FLOREZ:  Yeah, but are the questions that you’re asking in your survey, this method of gauging community support—let me read you a question.  “Have you read, seen or heard anything lately about a proposed gaming casino in Barstow?”  Which one?  I mean, when someone’s asked that question, which gaming casino are we talking about?  Is that Chemehuevi?  Is it this?  I mean, how does a voter know what gaming facility you’re talking about?


MR. KOLKEY:  Well, the next question talks about the gaming near the outlet malls.  Question 2 simply says:  Have you heard about a proposed gaming casino?  It doesn’t matter what casino they’ve heard about.  The answer there is:  Have you heard about a proposed gaming casino in Barstow?  So, that’s Question 2.


Then Question 3 gets more specific and says, “Do you”—and then they rotate:  support or oppose—“Native American owned casino gambling near the outlet mall in Barstow?”  So, now they’re talking about the particular site for Big Lagoon and Los Coyotes.  And then they ask you to gauge whether “you strongly (support or oppose) that Native American owned casino gambling or just somewhat (support or oppose) it?”

SENATOR FLOREZ:  Who recommended this?  You negotiated this.  I mean, who recommended the phone poll?  You did or the tribe?


MR. KOLKEY:  The tribe and the city were interested in avoiding the expense and the potential skewing of an advisory vote.


SENATOR FLOREZ:  Now, the council’s for this project.  Correct?


MR. KOLKEY:  I do know that the council is in favor of a gaming facility in Barstow.  I know that the council had, I think unanimously, supported the exclusivity agreement with Los Coyotes, and it entered an MSA with Los Coyotes.  So, based on that, I inferred that they were supportive of tribal gaming in Barstow at this particular site.  

By the way, the compact still provides that the city council has to approve this particular site for Big Lagoon—which I’m not aware that they’ve done that yet—after two or more public hearings on the subject.  So, the compact acknowledges that may still have to occur before the Governor would express any Section 20 concurrence.


SENATOR FLOREZ:  Do you have any, given the language issues—particularly the language issues—I mean, do you have any reservations about this particular survey now?


MR. KOLKEY:  I think that it’s certainly worthwhile to check with the specialists in this area and get their response to your question and if they’re concerned about it.  But I’d like to get informed by it.  In other words, I don’t want to say just at this moment I’ve got concerns.  I would want to talk to the survey specialists; hear them out in response to your concerns.  I think those are concerns that I would take to heart and I would make inquiry.


SENATOR FLOREZ:  Okay.  Senator Battin?


SENATOR BATTIN:  Mr. Kolkey, you’re at a disadvantage here because all of us are very familiar with polling.  If you’re in political office and getting in political office, this becomes part of it, and that’s why when Senator Romero was asking you about random digit dialing, Senator Chesbro and I were having a discussion about it.  We all understand it.  I’m just going to accept that you used a pollster that is credible.  I can’t, though, accept the fact that you’re using a poll to make the determination of community support.  Because what it does do is it completely denies the public discourse.  It just says—at this moment in time, we’re going to do a poll, we’re going to do a random sampling of 300 citizens, and we’re going to have a plus or minus of 4 percent, probably—probably 4.5 percent—and that’s what we’re going to determine whether there’s public support.  It doesn’t allow for the people that are opposed to this to voice their concerns, nor does it allow for the people that support this to voice their concern.  It doesn’t allow for the public to become informed.  

If you want to have a credible community level of support, have an election.  I mean, that’s what we do.  That’s why we go in June and we go in November and we have these big battles as we put ourselves up to the voters so they can determine.  Now, if I did a poll right now on whether or not I should be in this office or that, that would be wonderful, as long as I knew when the poll was going to be so I could, whatever it took, I could influence it out there.  I mean, to say that they wanted to avoid the costs, that’s where you lost me, simply because, how much are they going to put into this?  Probably 200 million or more.  They’re going to build a giant casino.  How much was it going to cost to have an election?  I’m certain, without hesitation, that the tribe or, more importantly, their backers would say, You want us to pay the City of Barstow the $20,000 cost of the election?  Absolutely, we’d be happy to do that. 


By the way, the poll costs you just about the same.  It probably costs you, depending how in depth it was, probably costs you 25/30 thousand dollars.  But if you’re going to have the community support—if you’re going to measure it—you have to have an election.  To sit here and tell us that having a poll is a reasonable way of doing it, it’s not.  It’s just not.  I’ll accept that the poll’s accurate at that moment in time when nobody had the ability to go out there and make their case one way or the other.

SENATOR ROMERO:  Mr. Chair?


SENATOR FLOREZ:  Yes.


SENATOR ROMERO:  I would also add my agreement with what Mr. Battin has said.  But also, there’s a poll, but even in reading these questions, what does this poll even tell us? because it completely leaves out, I think, the heart of what is of concern to me and I think so many others in the Legislature, is that there’s nothing in here specifically about reservation shopping.  And to a large extent, if a poll is going to tell us something, it would seem to me that the people of Barstow are intelligent enough to engage in a response over the question of, philosophically, do they believe that their city should become sort of Pandora’s box to begin the discussion of reservation shopping in the State of California?  These questions that are asked are very sanitized and they’re very misleading.  They talk about support for Indian gaming, but that’s not the issue that comes before us in this contract to be ratified.  It’s the issue of, do we believe that tribes should be moved hundreds of miles in order to resolve a lawsuit?  And so, none of those questions, none of the controversy, is put into a poll.  If you’re going to give us a poll, at least capture the broader controversy around which of this particular compact is embedded.


MR. KOLKEY:  You know, with great respect, the purpose of the poll, or the demonstration of public support, is:  Does this local community want a tribal casino in the city at a particular location?  That’s what we’re trying to determine; whether or not a significant majority of the public want a tribal casino where there was none.  It doesn’t seem to me to be necessary, in gauging whether the community wants a casino, to ask more philosophical questions about so-called reservation shopping; which, by the way, we don’t believe that this is reservation shopping in any meaningful sense because Big Lagoon wanted and brought litigation to seek a casino on its own site at Big Lagoon.  It was at the State’s request based on the State’s concern of the environmental impact that this took place.  And so, reservation shopping actually might mislead the public because this isn’t reservation shopping.  This is relocation and consolidation of a unified casino project.  And what we want to find out from the public is:  Do they want a tribal casino at this particular location at Barstow? and I think that these questions ask it.  

And we did try and sanitize them.  In other words, I didn’t want a question that tried to lead the person being questioned with a particular answer.  I just wanted a very sanitized question:  Do you support a tribal gaming facility at the site near the outlet malls in Barstow?  Do you strongly support it?  Do you oppose it?  Do you oppose it a little bit?  That’s what we wanted to find out in terms of gauging the public support.

SENATOR FLOREZ:  Let me ask you a question, Mr. Kolkey.  When it all comes down to it, there’s a whole bunch of philosophical issues, and I think it comes down to various parts of the compact you like, you don’t like, or you think it’s not really indicative of where we should be going as a State.  And Senator Chesbro’s done a great job of giving us the legal and environmental issues, as you have as well.  But, you know, one of the issues is, simply, we don’t like the poll; it’s a bad way to do it.  Senator Battin said what really should happen is to have public debate, and we would ask the city council, which, in essence, put it on the ballot—yourself—simply place it on a normal election.  No special election; no cost in terms of those.  I mean, if it all comes down to that, is the Administration willing to go back to the table and amend the compact in a way that would satisfy the ratifiers? because that’s who we are.  You’re the negotiator.  We’re the ratifiers.  Any way you want to put it, that’s what it comes down to.  I mean, is that part and parcel of this process, or is it just an up or down vote at some point in time and then we kind of figure it out from there? 


MR. KOLKEY:  Mr. Chairman, I think that may be the hardest question for me to answer.  I really want to say I very much appreciate your courtesy throughout all of this.  I very much do.  I don’t know if I can answer that question.  I’d like to be able to do it, but I really don’t want to speak for the Governor’s Office as to what it’s willing to do without conferring with that office, because it’s really not my place to commit them on that issue.  I mean, that’s really the legislative province, and I don’t really have the jurisdiction to commit them on that.  So, I would like to answer the question, but I just don’t feel that I’m in a position to answer without consulting with the Governor’s Office.

SENATOR FLOREZ:  A fair answer.


SENATOR CHESBRO:  Mr. Chairman?


SENATOR FLOREZ:  Yes.


SENATOR CHESBRO:  Are we ever going to get a chance to hear from the State Parks director, the tribal representatives, the environmental groups, and others who’ve been sitting here for two-and-a-half hours?


SENATOR FLOREZ:  Yeah, if you want to stick around with us, we’ll get to it.  I’m going to sit here at least.  

I appreciate it, Mr. Kolkey, very much, and thank you for your patience.  We don’t see you often, but I think this is an important compact where we had to have this discussion.  I believe this committee said we should have a hearing on this, so here we find ourselves.  So, I think we should at least have the patience to sit through it.  If people ask for hearings and they get it, they should feel comfortable in doing that.


From the AG’s Office—any other comments in terms of what we may have missed and anything you might want to add?


MR. KOLKEY:  You can tell him what a great job I did in negotiating this.


MR. KAUFMAN:  I enjoyed every moment of it as well.


I have, just very briefly, because I know there are other people who want to hear this—or have things to say—but I’ve been in the Attorney General’s Office thirty-one years representing State environmental agencies:  the Coastal Commission, Department of Fish and Game, Water Quality Control Boards.  I negotiated the entry of the Exxon Valdez at the San Diego Bay.  I’ve dealt with a lot of problems in Big Sur.  I’ve dealt with problems at Diablo Canyon.  And I haven’t seen a resolution of one of my cases that’s this beneficial to the State, frankly.


SENATOR FLOREZ:  Thank you.  And gentlemen, thank you very much.  We appreciate it.  Mr. Kolkey, we hope this won’t be the last that we see of you, and we very much appreciate your time.  Very succinct answers.


MR. KOLKEY:  Thank you.


SENATOR FLOREZ:  Okay.  We’re going to move on to the “Tribal Panel,” which is Virgil Moorehead, tribal chairperson; Peter Engstrom; Michael Yaki; and Lance Boldrey. 

Actually, if we could also—I do know, as Senator Chesbro’s mentioned, the time is passing before us.  I know there are people who have planes to catch.  While Mr. Kolkey is here, just before you leave as well, is there anyone—I know there’s some tribal chairs and sovereigns who would like to say a few words.  If there are, this would be that time.  And then, Mr. Moorehead, you can come and set up.  You don’t have to even pause.  Just keep walking up to the table, and we’ll pull a microphone here, if we could.  

Any tribal members like to make any comments?  Great.  And we’re going to be very brief, and then we’ll go from there.  If there’s anyone else, this would be that time, and we’re going to try to keep it very short.


Name for the record, and we’ll go from there.


MR. RICHARD MILANOVICH:  Richard Milanovich, chairman of Agua Caliente Band of Cahuilla Indians, Southern California.  Mr. Chairman, members of the committee, thank you very much for the opportunity to speak before you.


I’m really having a difficult time with this because knowing full well—I know the chairman from Big Lagoon, I know the chairwoman from Los Coyotes.  I know the financial straits that they’re in.  But I’m also aware—or I feel quite strongly, together with the rest of our tribal council, that they were put in a position by the State of California, the negotiators for the State of California, which was not necessarily in the best interests of the tribes that were involved in the negotiations.  

I’ve heard Mr. Kolkey speak that it was a fair deal, that it was something that the tribes themselves entered into willingly.  By the same token, I’m aware that there are much dire circumstances that were involved; that is, Unless you agree to this, you won’t get anywhere.


When we negotiated the compact with Governor Davis back in 1999, we, the Agua Caliente Band of Cahuilla Indians, refused to initial or sign that initial agreement that Governor Davis handed before us saying, This is it.  We walked away from Sacramento that night, Friday night, September 9th, with the intention of not coming back.  We met with our tribal members on Sunday to tell them what the issues were at hand.  They said, Go back and try to work something out.  In the meantime, the Governor’s Office was calling, so we managed to have an opportunity to renegotiate some other issues that were not in initial compacts that the other tribes, over 50-some-odd tribes, had signed on September 9th, because we didn’t wish to be held under duress which we felt that was being done.

Our compact that we did sign includes labor relations issues, saying if labor wishes to participate, there’s a process.  They’re refusing to do so now.  We have local agreements with the cities, with the county.  We are following the environmental issues.  We just completed an EIS, which took us two years to complete.  It’s before the city councils.  One city is bringing the issues forward.  We’re listening to what they’re saying.  But this is done on a government-to-government basis.  We are willing to sit down and talk with everyone that’s possible to talk to. 


There are others within this room today which feel that it’s best to bring the heavy hand on you if you wish to have some sort of economic development.  There’s a tribe, a small band up in the Santa Rosa mountains, called Santa Rosa Band of Cahuilla Indians.  They are far away from any potential development.  What are they going to do?  Are they going to go into Los Angeles later?  What about the Cahuilla Band, the Cahuilla people?  They’re living in the smallest, little city called Anza.  They’re off the beaten track.  There’s a major State highway going through.  They have, I think, fifty people working; tribal members that are working, for the most part.  They have 240 machines.  They don’t have 2,000 machines.  

Granted, I must say, we have two facilities.  We are limited as to the number of machines.  We’re doing that.  We are supporting 2,400 citizens of Riverside County.  We are making payments to the State.  We are making payments to the Special Distribution Fund, the Nongaming Tribes Fund.  We’ve also taken issue with the State Gambling Control Commission in their interpretation of how those funds are to be distributed and who’s to pay them.  We’re overpaying the State because we feel that this is being misinterpreted as to what and how much should be paid.  We’re paying right now $9 million to the Special Distribution Fund, another 3 or 4 million dollars to the Nongaming Tribes Fund.  The tribes that had facilities operating prior to 1999 are the only ones that are paying into the Nongaming Tribes Fund.  Nobody else is required to.  

We feel that the tribes in question, with all regard—because again, I know the people involved, and it really hurts me to say this, but I don’t think they really had a choice other than to sign under duress, and I think it should be reconsidered.


SENATOR CHESBRO:  Mr. Chairman, I sure am looking forward to the representatives of those tribes so they can speak for themselves, rather than having the chairman of this committee and other tribes speaking for them.


SENATOR FLOREZ:  Okay.  Next?


MR. ANDREW MASIEL:  Thank you, Mr. Chairman.  I have a statement on behalf of the Pechanga Band of Luiseño Indians.  

[Pause.]


SENATOR FLOREZ:  What’s wrong?

SENATOR CHESBRO:  In my seven years, I’ve never seen a hearing like this.  This is the biggest stacked deck.  There’s no fair consideration being done to the Big Lagoon Rancheria, who I represent, and I resent it.


SENATOR FLOREZ:  Great.  Nice scene.  You can sit through the hearing like the rest of us, Senator Chesbro.


Go ahead.


MR. MASIEL:  Good afternoon, Mr. Chairman and members of the committee.  My name is Andrew Masiel, a tribal councilmember for the Pechanga Band of Luiseño Indians.


SENATOR FLOREZ:  And let’s keep it short.  


MR. MASIEL:  Okay.  I’ll just go on record—and I’ll actually turn this in—but the Pechanga Band is opposed to the ratification of the compacts of Big Lagoon and Los Coyotes.  Our tribe made a commitment to the voters of California that gaming would be conducted on Indian lands for the benefit of tribal governments, and we intend to keep our commitment to them.


SENATOR FLOREZ:  Thank you.  Next.


MR. PATRICK MURPHY:  Patrick Murphy, secretary of Tribal Alliance of Sovereign Nations and also president of Pechanga Development Corporation.  I’ll also keep this short.


I think most of it has been said today.  TASIN, and speaking on behalf of TASIN now at this point, is also opposed to these particular compacts for the reasons stated earlier.  You know, do the due diligence and show that the land can be put into trust first prior to going into a compact situation.  


I just briefly went over this, so I’ll submit this for you.


Thank you.


SENATOR FLOREZ:  Thank you.  Very quickly.


MR. JOHN MUNCY:  Mr. Chairman and members of the committee, my name’s John Muncy.  I’m a member of the Morongo Band of Mission Indians and councilmember.

First let me state that Morongo supports the concept that tribal government gaming facilities should be developed in ways that respect and protect the environment.  The Morongo Tribal Government has gone out of its way to ensure that our own gaming facilities are compatible with the environment not only on our reservation . . . 


SENATOR FLOREZ:  Okay, just give us your . . . 


MR. MUNCY:  We oppose the compact.


SENATOR FLOREZ:  Okay.  Just turn your statement in.  Thank you.


Go ahead.


MR. JERRY J. PARESA:  Hello.  My name is Jerry Paresa, executive director of Governmental Operations for the San Manuel Band of Mission Indians whose ancestral land encompasses the proposed site.  We find it quite amazing to know that the Serrano people have been extinct, according to Mr. Kolkey, because we’re alive and well, and I’ll make sure and tell our chairman that people believe we’re extinct.  

Whether it’s tribal reservation shopping or State-sponsored reservation shopping, that’s what it is.  And by ratifying this compact, you are constructively creating reservations where currently there are none.  And we oppose.


SENATOR FLOREZ:  Thank you.


Gentlemen, that took all of nine minutes.  We appreciate that, and let’s get back on with our hearing.  Sorry to take so much time.  Thank you, gentlemen.


Okay.  Let’s go ahead and have the “Tribal Panel”:  Virgil Moorehead, Peter Engstrom, Michael Yaki, and Lance Boldrey.

I think what we’d like to do, if we could—number one, we want to hear about some background:  the tribe’s effort to build a casino; two, we’d like to understand the move to Barstow; three, the process of putting the land into trust; and then we’d like to get some details on the compact.  We just went over that with Mr. Kolkey.  And then I’d like to talk about the Revenue Sharing Trust Fund.  I also have some questions, and I didn’t know if I could just go ahead and start.


Is that okay with you?


MR. VIRGIL MOOREHEAD:  No.  I’d like to do an introduction.

SENATOR FLOREZ:  Sure, absolutely.


MR. MOOREHEAD:  Senator Chesbro joined me in walking out because that was unprecedented in terms of having us on the agenda and sticking somebody in front of us unannounced.  We’ll start with that, but that’s fine.


SENATOR FLOREZ:  Mr. Moorehead, how many hearings have you been to in Sacramento to make that . . . 


MR. MOOREHEAD:  This is probably my second one.  That’s fine.


SENATOR FLOREZ:  You probably shouldn’t make that statement because we always do make exceptions for people that take planes.  You ought to go to some committee meetings, so maybe you can go ahead . . . 


MR. MOOREHEAD:  We won’t get into why the exceptions are made for those individuals that came up here, okay?  We won’t get into that.


SENATOR FLOREZ:  Oh, you’re welcome to get into it.


MR. MOOREHEAD:  Well, I’m tribal chairperson to Big Lagoon Rancheria.  I’ve been tribal chairperson twenty-two years.  We started this process ten years ago with the Wilson Administration.  We thought we were going to get into negotiations with the Pala agreement.  Some gaming tribes and Mr. Maderas held us out.  We negotiated with the Davis Administration for. . . . well, we filed the lawsuit a month or two after the ’99 compacts because, yeah, we were offered the ’99 compact with some side-letter agreements that none of the tribes in the nation would agree to in terms of giving the State jurisdiction or the county jurisdiction over our sovereign land.  

We have twenty acres.  Under federal law, that allows us to construct and operate a casino.  Based on the side-letter agreement proposed to us by Governor Davis, we felt it necessary to file a bad faith lawsuit.  After quite a bit of negotiations, quite a bit of things going on, we ended up getting to the end with the Davis Administration, where there was a deadlock in terms of their perception and our perception and what could happen at the Rancheria.  We started negotiations immediately after Mr. Kolkey was appointed as State negotiator.  They came in with a fresh look in terms of trying to resolve a longstanding issue that benefited not only us, but benefited the State of California, benefited the community of Barstow, and we decided to move with that, and that’s how we got here.

SENATOR FLOREZ:  Great.  Is that your opening comment?


MR. MOOREHEAD:  Yes.


SENATOR FLOREZ:  Great.  How big is your tribe, and how many members do you have?


MR. MOOREHEAD:  I have 18 members.  We’re part of—ancestrally—part of the Yuroks, which is the largest tribe in California.  Ancestrally, there were five Yurok villages around Big Lagoon.  The other two lagoons are within ten miles that are now State parks and not tribal lands.  There were Yurok villages on both of them.  There’s 18 of us.


SENATOR FLOREZ:  Okay.  So, there are 18 members of your tribe.


MR. MOOREHEAD:  That’s correct.


SENATOR FLOREZ:  And how many live on the reservation now?


MR. MOOREHEAD:  Sixteen.


SENATOR FLOREZ:  Has the tribe continuously owned its current reservation lands?


MR. MOOREHEAD:  Since when?  I’m not . . . 


SENATOR FLOREZ:  Well, how long has it been . . . 


MR. MOOREHEAD:  Since 1911, the Homeless Indian Act.


SENATOR FLOREZ:  Okay.  Let me just ask a threshold question for this.  Do you want to move to Barstow?


MR. MOOREHEAD:  Today?  Yes—today.  We made a conscious decision to follow this project through to fruition.  We felt it’s the best interests for the State of California.  We felt it’s the best interests for Barstow and a community that welcomes us with open arms.  We felt it was the best interests of the tribe to do it.


SENATOR FLOREZ:  Would you prefer to have a casino on your own reservation—as Senator Romero said—maybe, if the State was willing to negotiate it?


MR. MOOREHEAD:  You know, I’ve been in negotiations for six years with the State.  I don’t think that’s changing—them allowing us to build there.  I mean, you guys can come up with all the angles you want, but that ain’t happening.


SENATOR FLOREZ:  Well, it’s not an angle, it’s just a question, your preference.  Would you rather be on your land if the State was willing to negotiate?  A simple question.  It’s a threshold question.


MR. MOOREHEAD:  Today?  No.  I want to follow through with this project that we started.  I want the State to live up to their obligation to us.


SENATOR FLOREZ:  You mentioned when it began, and you said 1996.  Is that when this process started?


MR. MOOREHEAD:  Actually, we started in 1994.


SENATOR FLOREZ:  And you began to build in . . . 


MR. MOOREHEAD:  We started the project in 1994, when it was very illegal.  It got hot and heavy in terms of enforcement on the tribes that were already operating against the law.  The National Indian Gaming Commission came out and said that they would take action against us if we proceeded with our project—but not any of the others in the State.  We concluded that came from the Governor’s Office and the Attorney General’s Office; that they wanted to protect the property then.


SENATOR FLOREZ:  And in terms of protecting the property, you had attempted this, but there was a waste treatment plant that was recommended by the USEPA?


MR. MOOREHEAD:  I don’t recall that.  I know we started with an EA and submitted it to the Gaming Commission, and we withdrew it and updated it after we met with Tim Muscat, Attorney General’s Office.  In front of the federal court, he said that if we did an EA and showed that we could build without harming the environment, the State would sign a compact.  So, we spent a year commissioning an EA and submitted it to the State and never got a compact back.


SENATOR FLOREZ:  And you mentioned the Pala Compact.  You weren’t offered a Pala Compact in 1999?  Neither/nor?


MR. MOOREHEAD:  I don’t think so.


SENATOR FLOREZ:  You don’t think so?


MR. MOOREHEAD:  I’m not sure.  I think everybody was offered the Pala Compact in the State, and nobody took it.  To my best recollection, they might have offered it, but we didn’t take it, as did nobody else in this State, other than Pala.

SENATOR FLOREZ:  Are there any other casinos in the Trinidad area?


MR. MOOREHEAD:  There’s one eight miles south of us.  Since we started this project, there’s been two others that opened.  Blue Lake is fourteen miles south of us, and there’s one on the south end of Eureka—Bear River Casino—that opened within the last year and a half.


SENATOR FLOREZ:  The Trinidad Rancheria—that’s located along the coast?


MR. MOOREHEAD:  Yes.


SENATOR FLOREZ:  How does that operate so close to the coastline, yet you’re being prohibited from doing that?  How do we look at that?  That’s allowed to operate . . . 

MR. MOOREHEAD:  That’s probably one of the oldest operating facilities in the State.  They started out with the bingo hall.  I think the difference between them and us is that when they signed the ’99 compact, some of the education on the State’s level, the county level, and the political people wasn’t as updated as it is now.  So, the restrictions and all that—you know, 58 people signed a compact that one day.  I don’t think they scrutinized where it was located.


SENATOR FLOREZ:  I’m just trying to put it into context.  So, there is a casino along that particular stretch, but you’re saying because of the length of time it’s operated, it’s been allowed to do so.


MR. MOOREHEAD:  That’s a fair assessment.


SENATOR FLOREZ:  And in terms of the cities of Arcata and Eureka, how do they fit into your particular site there?  What has been the . . . 


MR. MOOREHEAD:  They really don’t.  I mean, Arcata is 22 miles.  Humboldt County has a population of 135,000 people within 50 miles of Big Lagoon.  After that it’s isolated.  So, Arcata and Eureka—yeah, that’s part of the market.  The other three facilities are closer to Arcata and Eureka.  But we sit on a natural lagoon that overlooks the ocean, so we always felt we could have a successful project.


SENATOR FLOREZ:  Okay.  Now let’s talk about the move to Barstow, just to get some understanding on some public comments you made in terms of bringing gaming to the tribe.  In July of 2004, in the Desert Dispatch you said that—and I’ll just quote you—you said, “I don’t foresee us resolving our issues through some kind of arrangement regarding a partnership with Los Coyotes.”  I guess the question is:  What’s changed since then?


MR. MOOREHEAD:  Negotiations.


SENATOR FLOREZ:  Negotiations?


MR. MOOREHEAD:  Yeah.  We went back and negotiated.  At that point, we were at a juggernaut, and we both walked away.  With Mr. Kolkey’s assistance, we came to resolve something that we feel benefits everybody involved.


SENATOR FLOREZ:  And was this the only deal the Administration offered you?  I think Mr. Kolkey mentioned a whole bunch of sites in terms of a response to . . . 


MR. MOOREHEAD:  Actually, it was probably the only one that we took seriously.

SENATOR FLOREZ:  Why is that?


MR. MOOREHEAD:  Because we always contended we could build at Big Lagoon without damaging the environment.


SENATOR FLOREZ:  But he mentioned a whole bunch of other sites.


MR. MOOREHEAD:  Yeah, he mentioned them, and I had Harrah’s calling and I had Colorado River calling, and I had a lot of people calling me, but we didn’t take them seriously.  I mean, investors and business associates, they’re a dime a dozen when you mention “casino.”


SENATOR ROMERO:  Mr. Chair?


SENATOR FLOREZ:  Yes—Senator Romero.


SENATOR ROMERO:  You indicated that you believed that you always could build at Big Lagoon without damaging the environment.  Can you elaborate on that, and do you still believe that today?


MR. MOOREHEAD:  You know, that’s probably why we’re here, because the differences between the State agencies and the State government are vastly different than our viewpoint.


SENATOR ROMERO:  You do believe that you could build.


MR. MOOREHEAD:  We did, and we still do, but that’s not why we’re here.  We’re here because we took a proposal that was proposed to us that settled the longstanding lawsuit; that fit a public policy for the benefit of all the citizens of this great State of California and a community that welcomes us into Barstow.  I could have fought another year, two, or three with the State Coastal Commission, with State Parks.  We could have continued that, but I think this project was something that we took seriously.  We interviewed the investors.  I sent a consultant; went to Detroit; found out what kind of business people they are; and we decided to move forward with this.  We haven’t looked back.

SENATOR ROMERO:  Mr. Chair, I think that’s a very important point.  And I would just reiterate that representatives of some of those State agencies and State departments, they are not representatives of the Legislature per se.  This is an independent body, and I’m just very intrigued by your comments.  


Thank you.


MR. MOOREHEAD:  You’re welcome.


SENATOR FLOREZ:  Did your tribe support Prop. 1A?


MR. MOOREHEAD:  Of course we supported Prop. 1A.


SENATOR FLOREZ:  And this move, is it . . . 


MR. MOOREHEAD:  We’re probably on Prop. 5’s ad too.


SENATOR FLOREZ:  Great.  That’s wonderful.  Do you see this move in terms of any sort of contradiction?


MR. MOOREHEAD:  No, I don’t.


SENATOR FLOREZ:  And why don’t you?


MR. MOOREHEAD:  Because the federal law allows it.  You know, that was a State ballot initiative.  I’m not a legal expert, but I think federal law usually trumps state law.


SENATOR FLOREZ:  Sometimes, unless you’re dealing with air quality.


MR. MOOREHEAD:  That’s why we’re here.


SENATOR FLOREZ:  It doesn’t, so anyway . . . 


MR. MOOREHEAD:  Well, in this case, that’s the way we looked at it.


SENATOR FLOREZ:  Really.  So, when you supported 1A, you knew there would be caveats that would, in essence, allow off-reservation gaming.


MR. MOOREHEAD:  No, I didn’t know that.


SENATOR FLOREZ:  How did you know federal law would usurp state law?


MR. MOOREHEAD:  I just have been tribal chairperson and dealt with the federal government for twenty-two years.  You know, I’ve had a few attorneys sit down with me and spell things out.  I inferred . . . 


SENATOR FLOREZ:  Did you have those discussions with attorneys when you signed on to support Prop. 1A?


MR. MOOREHEAD:  I don’t understand where you’re going with this.


SENATOR FLOREZ:  Where I’m going is, do you see a contradiction to Prop. 1A . . . 


MR. MOOREHEAD:  And I answered that, and I said, “No.”


SENATOR FLOREZ:  Right.  And the reason you don’t, again?  Because federal law usurps?


MR. MOOREHEAD:  This is a unique situation.

SENATOR FLOREZ:  Okay.


MR. MOOREHEAD:  And the IGRA has a part in the law that allows for unique situations.


SENATOR FLOREZ:  Sure.  You’ve been quoted as saying that your project does not infringe on the lands of any existing tribes.  What’s that information based on?


MR. MOOREHEAD:  Based on historical resource people that did a study.


SENATOR FLOREZ:  And that’s scientific? archeological?


MR. MOOREHEAD:  I’m sure they put their reputation on the line when they signed it and sent it out with their letterhead, yes.


SENATOR FLOREZ:  Sure.  And who are they then?


MR. MOOREHEAD:  I don’t have it right here with me.


SENATOR FLOREZ:  If it’s on letterhead, it must be important.  So, who is it?


MR. MOOREHEAD:  I don’t have it here with me.


SENATOR FLOREZ:  So, you don’t have the study that says that . . . 


MR. R. LANCE BOLDREY:  Mr. Chairman, if I could?


SENATOR FLOREZ:  Yes.  Please.


MR. BOLDREY:  I’m Lance Boldrey.  I am an attorney for BarWest, and I’m more than happy to take questions in a moment about our involvement in the project.  But one of the things we did when we initially were approached by the City of Barstow to look at this possibility of locating a gaming facility there was engage a historical firm to review the pregaming scholarship and look at the actual, true ancestral ties to that area.  The organization that performed that work is Historical Research Associates.  They’re a firm out of Missoula, Montana, that specializes in Indian historical work.  They’ve done significant work with the State of California as well.  We’re more than happy to provide you with the scholarship that they’ve developed on this point.


SENATOR FLOREZ:  Yeah, that would probably be important for the committee.  Could you provide that?


MR. BOLDREY:  Certainly.


SENATOR FLOREZ:  Thanks.  Are there any other claims to the land by tribes at this point in time?


MR. MOOREHEAD:  I don’t understand.  What do you mean by “claims?”  That they have title and they own property or that they used to pass through the area or they did ceremonies there?  I’m not sure—maybe you could clarify that for me because I don’t understand that.


SENATOR FLOREZ:  Okay.  Are there any other tribes that basically claim that they have ancestral rights to the land that you’re on?


MR. MOOREHEAD:  I’ve heard a few claim it, yeah.


SENATOR FLOREZ:  Who are they?


MR. MOOREHEAD:  The one that I know of is San Manuel, Chemehuevis, Vanyumes—the extinct tribe—but our research shows that that was the proper tribe in the area.  The Los Coyotes.  

SENATOR FLOREZ:  In terms of the study that you have commissioned—and maybe, BarWest, you’re the folks that put that together?


MR. BOLDREY:  Yes.  We commissioned that before we worked with any particular tribe in the Barstow area.


SENATOR FLOREZ:  And in terms of that particular study, did it talk about other types of ancestral issues or just to this tribe specifically?


MR. BOLDREY:  It looked specifically at which tribes inhabited the Barstow area, and the tribe that was there was the Vanyume Indians, who became extinct in the early 1900s.  There were other tribal linguistic groups that bordered on the Barstow region, including the Chemehuevi, the Serrano proper, and the Cahuilla and Cupeño Indians, of which Los Coyotes is a tribe.  What the scholarship shows is that the Chemehuevi, which now claim ties to that area, in fact resided far to the east of the area, up to about Baker at the far western extent, and historically acknowledged that that was Vanyume land in the area of Barstow.  In fact, in the 1950s, they filed an Indian Claims Commission claim for all of their California lands, and that claim boundary also stopped a number of miles east of Barstow—in the Baker area.  

With respect to San Manuel, the Vanyume were a Serrano people, and I believe that’s probably the basis of San Manuel’s claim that they, too, have some sort of historical tie to Barstow; but in fact, they were different Serrano linguistic groups that were actually hostile to each other historically.  


The interesting thing is that while we’ve had some of these other tribes come forward and claim ties to the Barstow area, none of them have provided any scholarship whatsoever that we’ve seen to document those ties.


SENATOR FLOREZ:  Thank you.  Let me ask a question about, if I could, the relocation aspect.  We’ve talked to Mr. Kolkey about, in essence, how these things come together, and I think Mr. Kolkey did a very good job of explaining the environmental puzzle in this particular case.  But do you in any way feel relocated in this particular solution?


MR. MOOREHEAD:  No.  I feel Mr. Kolkey did a fine job too.  I agree with you there.  No, I don’t think we’re relocated.  I mean, we’re not taking our culture and our ceremonies and our native practices to Barstow.  We’ll still be practicing them at home.  So, in terms of an ancestral tie, I think when people throw that out, that’s what they should be looking at:  Are there ceremonies going on in Barstow?  Are they practicing their religion in Barstow?  And when we made a decision to move there, we determined that that wasn’t taking place.  So, we don’t feel relocated.


SENATOR FLOREZ:  Okay.  Let’s talk about the land in trust issue.  Mr. Moorehead, you said in one of these articles that the Bureau of Indian Affairs, the Department of Justice are “fully aware of what’s been going through for the past nine or ten years.  The law’s on our side, and that’s what we’re relying on.  We would not be going through this if we didn’t think that DOI wouldn’t approve this.”  And I guess the question I have—and maybe a follow-up to Mr. Kolkey—and that is:  Is there any indication from the Department of Interior that they would look favorably on your project?

MR. MOOREHEAD:  I made that statement because this is one last hurdle, we hope, to getting a project.  But we’ve had a homeowner’s association file an administrative appeal to try to take our land out of trust.  Along with that administrative appeal, we had the then, I think it was, Wilson Administration file an amicus brief, agreeing with them and moving that forward.  The people that had to respond to that were the DOI and the Department of Justice.  We’ve had the State Coastal Commission, when we were moving forward, get ahold of Oceanic something, something about a CZMA Act that might apply.  The people that had to reply to that were the Department of Interior gaming people.  I think the individuals in Washington, D.C., are very familiar with our plight, so that’s why I can make that statement and sit here and tell you that I think we’ll get a favorable ruling when we get there.


SENATOR FLOREZ:  Have you ever contacted the department for a consultation on your compact?


MR. MOOREHEAD:  We did when the State was trying to move us down the road on their proposal.  But in terms of going to Washington, D.C., no, I haven’t sat down with them.  I’ve run across a couple of the gaming commissioners at meetings, and they fully were aware of what was going on at Big Lagoon and sat and talked with me.


SENATOR FLOREZ:  Have you consulted with any of the neighboring tribes, and do you think you have any obligation to do so?  Mr. Kolkey answered that as well.


MR. MOOREHEAD:  No, we haven’t consulted with any of the neighboring tribes.  That process is taken place by the DOI when they get to the land in trust aspect of it.


SENATOR FLOREZ:  Okay.  And in terms of the lawsuit itself—I think as part of the compact, you’re being asked to give up your bad faith lawsuit against the State.  That’s a pretty significant legal strategy for, in essence, not really being somewhat clear or sure if the Department of Interior will look favorably on this.  Can you give us some thinking of that particular dropping the lawsuit before the Department of Interior gives you some assurance?


MR. MOOREHEAD:  I’ll answer it a little bit, and then I can have our attorney answer it.  It goes back to what I just stated; that we’ve been in this struggle for over ten years; that some of the people that are still in the administration in the Department of Interior are fully aware of it.  Some of the people in the Department of Justice who’ve had to come to our defense in terms of actions taken against the tribe—because that’s their trust responsibility—are aware of it.  So, I think that when we get to there and we’re able to, much like we are today, tell our story and how we got there, that it’s a compelling story, and it’s something that’s going to benefit everybody.  It’s going to benefit us because we made a conscious decision to do it in respect for the State of California and their needs.  The City of Barstow, the community, city government are welcoming us there.  We’ve worked out an agreement with Los Coyotes.  Something that benefits everybody.  So, I think that was the full intent of IGRA in the Section 20—those three criteria.


SENATOR FLOREZ:  And you heard me mention to Mr. Kolkey that, I guess, maybe over the last seventeen years that Department of Interior’s only approved three off-reservation casinos.  Does that statistic worry you?

MR. MOOREHEAD:  No.


SENATOR FLOREZ:  And why not?


MR. MOOREHEAD:  For the stated reason I just stated.  We’ve been at this struggle, and everybody’s aware of this struggle.  In addition, I hope the Legislature approves this because we have the Governor’s support.


SENATOR FLOREZ:  Let’s go on to the compact now, if we could.  I asked Mr. Kolkey some questions on the specifics of the compact, but does the Big Lagoon Tribe have a service agreement with the City of Barstow?


MR. MOOREHEAD:  No.  We’re in the process of negotiation.  The Municipal Service Agreement that Los Coyotes signed with the city was done before the Schwarzenegger Administration took over, so the Schwarzenegger Administration went at it a little differently in terms of negotiations.  But we have submitted a draft to the city—their attorneys.


SENATOR FLOREZ:  When was that draft submitted?


MR. PETER ENGSTROM:  Mr. Chairman, Peter Engstrom.  I represented the tribe in the IGRA litigation and the compact negotiations.  


I believe it was submitted toward the end of February.  The city appointed a negotiating team in early March.  I think it was March 6th.  I could be wrong on that date.  We’ve been introduced to that team.  They’re reviewing our draft and proposed amendments to the Los Coyotes MSA and working forward to negotiations with them.


SENATOR FLOREZ:  So, that February end date is when you turned it into the city?


MR. ENGSTROM:  That’s correct.


SENATOR FLOREZ:  And why would Councilmember Joe Gomez say that you have stalled on signing the agreement?  In fact, I think he says, “What discourages me about Big Lagoon is they were introduced to the city in February last year, 2005, and do not have a Municipal Service Agreement at this time,” and that was as of March 6th.  So, if you turned it in, in February . . . 


MR. MOOREHEAD:  You’ll have to ask Joe Gomez why he said that.


SENATOR FLOREZ:  Is the service agreement a requirement of the compact?


MR. ENGSTROM:  No, Mr. Chairman.  The compact states that we can negotiate a Municipal Services Agreement with the local jurisdictional agency or not.  We fully intend to.  We have committed to them that we will.  The draft that we have submitted to them closely mirrors the Los Coyotes MSA, and that’s what we expect to enter into with them.


SENATOR FLOREZ:  Okay.  So, the compact gives you the option?


MR. ENGSTROM:  That’s correct.


SENATOR FLOREZ:  And you expect that to be completed when?


MR. ENGSTROM:  It’s in the city’s hands right now.  The last time they negotiated an MSA, they completed the entire process in about six weeks.  I would hope that we could do it that quickly.


SENATOR FLOREZ:  Let me ask you a question about, if you will, the forty-mile exclusion zone that would bar another tribal government from building a casino in the zone.  Mr. Kolkey mentioned that you negotiated that.  Why the forty miles, and what’s the purpose of that particular zone? 


MR. MOOREHEAD:  We thought about sixty-six miles, but Route 66 didn’t go through there; so we came to forty.  Maybe these guys can answer that.


SENATOR FLOREZ:  Sure.


MR. BOLDREY:  Certainly.  There’s been a lot of misinformation about the exclusivity clause, so I thank you for the opportunity to maybe clear that up a little bit.  I think while Mr. Kolkey touched on some of the reasons, a more complete explanation would be helpful.


Exclusivity is required under the Indian Gaming Regulatory Act to support revenue sharing payments to a state.  IGRA prohibits a state from directly taxing a tribe, and therefore, the state must receive—or the tribe must receive, essentially, a bargained-for benefit in exchange for making revenue sharing payments.  Interior’s become more and more strict on applying that requirement . . . [interruption]

SENATOR FLOREZ:  I’m sorry.  Go ahead.


MR. BOLDREY:  No problem.  


SENATOR FLOREZ:  Thank you.  I apologize.


MR. BOLDREY:  Interior has become a little more strict about interpreting those provisions over the years and do analyze to see that there is, essentially, benefit conferred upon the tribe.  And for the tribe, it’s essentially a financial determination to ensure that—particularly in the case of a tribe like Big Lagoon that is giving up its rights on its own lands—that the tribe will benefit from its bargain with the state, and that the state will not come in at a future time and bring someone in under a different set of conditions.


Most traditionally, exclusivity clauses are keyed upon nontribal gaming, which is what’s in the 1999 compacts.  More recently, particularly as states have entertained more Section 20 applications, they have morphed into also ensuring that the same types of standards are met by other facilities, for them to come into a tribe’s exclusive zone.


Now, I do want to address some of the arguments that we’ve heard advanced by folks that Interior would not approve exclusivity clauses aimed at . . . 


SENATOR FLOREZ:  Before you get into that, on the zone . . . 


MR. BOLDREY:  Certainly.


SENATOR FLOREZ:  . . . just as you transition to the next thought—the zone has nothing to do with competition?


MR. BOLDREY:  The zone has to do with protecting the tribe’s investment, such that if somebody came in and competed, the tribe’s payments to the State would be reduced so that the tribe wasn’t harmed.  The tribe’s making an investment—well, BarWest is making an investment based on consultation with the tribes, that the tribe repays based upon the market conditions.  If those market conditions are changed, if the parameters for gaming change, then whether the tribe can repay the development costs, that calculus changes as well.


SENATOR FLOREZ:  Okay.  Go ahead.  I’m sorry.  You were going on to your . . . 


MR. BOLDREY:  My next point.  I have heard some concerns expressed that this exclusivity clause is somehow aimed at all sorts of other tribes and actually excludes tribes.  I wanted to clarify that because that’s in fact not the case.  The exclusivity clause here reduces the tribes’ revenue sharing obligation only in the event that another tribe comes in through the exercise of the Governor’s discretion in a two-part determination on a basis other than that applied to Los Coyotes and Big Lagoon.  So, for instance, if the Vanyume Tribe resurfaced tomorrow and became federally recognized, they’d be able to open a casino on their ancestral lands without any impact on the revenue sharing clause whatsoever of Big Lagoon or Los Coyotes.


SENATOR FLOREZ:  And given that—you have two tribes on this particular land, and both of those tribes obviously have their own reservation lands, as has been mentioned.  Both will have an adjoining bridge, is that correct, between them?

MR. BOLDREY:  It’s not so much a bridge as that the facilities are constructed as, essentially, a single unified project, and I’m certain the tribes would be happy to share with the committee some of the architectural renderings for how that’s going to unfold.  But essentially, you have two gaming facilities that are connected with restaurants in the middle, and then there is, essentially, a pedestrian walkway between the two, where the two adjoin.


SENATOR FLOREZ:  And the sharing of jurisdiction with Los Coyotes on the land—those are two separate powers?


MR. BOLDREY:  They are separate parcels.  So, each tribe has its own adjoining trust land.


SENATOR FLOREZ:  Is there going to be common area, if you will, that tribes share in this particular arrangement?


MR. BOLDREY:  There will be common property shared in fee.  The city had an interest in limiting the amount of land that went into trust, as did the State of California.  BarWest has acquired for the tribes more than simply the land that would be put into trust.  It’s also acquired land adjoining the gaming facility that could be used for parking or other types of activities.  That property will be transferred from BarWest to the tribes at BarWest’s cost and can be used by the tribes jointly and is fully subject, of course, to State law and local taxation, et cetera, because it’s fee land; it’s not land in trust. 

SENATOR FLOREZ:  And that fee land, is that basically sharing parking lots?


MR. BOLDREY:  Yes.


SENATOR FLOREZ:  So, the parking lot is shared.  They’re two separate entities, but there’s this in-fee issue which . . . 


MR. BOLDREY:  There would be some parking on trust land, but the adjoining fee land could be used for RV parking and other ancillary uses.


SENATOR FLOREZ:  Okay.  In terms of—and we talked to Mr. Kolkey as well, who is still here; thank you, Mr. Kolkey, for being here—the commercial development issue, we talked about giving that up on the current reservation.  Can you tell us a little bit more about that?  Are you giving up housing rights?  Do you see that as a provision as some sort of infringement on sovereignty?  I mean, just your perspective on that commercial development.


MR. ENGSTROM:  Mr. Chairman, I’ll take that one, I think.  We don’t see it as an infringement on sovereignty because it was freely negotiated at arm’s length between two sovereigns.  So, it is not an infringement upon sovereignty.  It’s something the tribe decided to do in fashioning this compromise.  


There is a restriction on commercial development—any kind of commercial development—on the 20 acres in Humboldt County.  There are also various land use and design restrictions:  height limitations, setbacks, foliage, visual impacts, night sky and so forth on any future housing development on the land.


SENATOR FLOREZ:  Okay, thank you.  That’s a very succinct answer.  Housing rights then?


MR. ENGSTROM:  Housing rights and a tribal cultural center are the only things that are carved out, but no commercial development.


SENATOR FLOREZ:  So, housing rights are carved out.


MR. ENGSTROM:  Yes.


SENATOR FLOREZ:  Let’s talk about the Revenue Sharing Trust Fund.  I think I mentioned also earlier that in terms of that particular account—let’s start with Big Lagoon.  Did you guys receive revenue sharing monies/funds in the past?

MR. MOOREHEAD:  Yeah.  All nongaming tribes received it.


SENATOR FLOREZ:  And how much, do you recall, was that?  Let’s say last year.


MR. MOOREHEAD:  I think much like everybody else, I think it was a million one.


SENATOR FLOREZ:  And is that helpful to the tribe?


MR. MOOREHEAD:  Very helpful.


SENATOR FLOREZ:  And what was the money used for, what purpose?


MR. MOOREHEAD:  Right now we’re in the process of building a state-of-the-art health facility/health club in McKinleyville, which is the third biggest community in our county.  We were able to set aside and plan and set aside and purchase the property.  We’re finalizing the plans on that right now to go to the county.  This is not an in trust; this is a fee project.  We own and operate an existing hotel, which Senator Chesbro helped us get involved in when he was on the city council in Arcata—a historic property; 32 rooms.  I have a son that’s in graduate school here at Sac State.  That assists him in housing and books and tuition and that.  Right now, the majority of it is going towards completing our health club.


SENATOR FLOREZ:  Thus far in your participation, is that a fair method of distributing gaming proceeds to nongaming tribes?


MR. MOOREHEAD:  I don’t know.  I mean, it depends on who’s defining.


SENATOR FLOREZ:  So, you’ve done a lot with it.


MR. MOOREHEAD:  Yeah, we’ve been successful with it.


SENATOR FLOREZ:  And it’s been beneficial.


MR. MOOREHEAD:  Very beneficial.


SENATOR FLOREZ:  Were you concerned, then, that you were precluded from paying into that beneficial fund yourself, given that you’d taken?


MR. MOOREHEAD:  Not one bit.


SENATOR FLOREZ:  And why not?


MR. MOOREHEAD:  Because we’ve been in a lawsuit for nine years, or six years, and have been trying to resolve this project for ten years, and it was mutually agreed upon; you know, let’s hold off and see how this project goes.


SENATOR FLOREZ:  You don’t see any. . . . I mean, not paying . . . 


MR. MOOREHEAD:  In our instance, no.  It was kind of a give and take on the State’s part to acknowledge all that they put us through.


SENATOR FLOREZ:  Okay.  How about for the tribes that would be able to benefit like you have?


MR. MOOREHEAD:  They’ll benefit when we get there.


SENATOR FLOREZ:  When do you get there, again?


MR. MOOREHEAD:  Year six.


SENATOR FLOREZ:  And that’s how much?  Two hundred thousand?


MR. MOOREHEAD:  Something like that—sliding scale.


SENATOR FLOREZ:  You also have a compact that allows up to 2,250 in terms of slot machines.  You have access to a freeway as well, somewhere near 60 million travelers will pass, and also, I think your projections—at least the Governor’s press release—projected somewhere between 700 and 763 million in net win over the first seven years of operation.  Is that pretty much a good characterization of the benefit of this particular site?  You said for what you’ve been put through, that’s a fair deal; that you’ll only be paying 500,000 seven years from now into a fund that you yourself have benefited from and may also benefit other tribes.

MR. MOOREHEAD:  Yeah.  I agree.


MR. ENGSTROM:  Mr. Chairman, that was one of a number of points that we negotiated very hard with the State on.  We didn’t want to pay 16 percent.  We would have preferred to pay less.  We didn’t want to pay 25 percent at the upper end.  We would have preferred to pay less.  We would have preferred a greater credit against payments to Caltrans, or presumably to Municipal Services Agreements.  That was one of a number of things where the State was more willing to move than it was in other respects.


SENATOR FLOREZ:  And that was something that you negotiated through the process.


MR. ENGSTROM:  Painstakingly, yes sir.


SENATOR FLOREZ:  Okay, great.


Members, any other questions?  


Would you like to make any closing statement?


MR. ENGSTROM:  The only thing that I would make, Mr. Chairman and members of your committee—besides thanking you all for your time—is to emphasize that this didn’t happen overnight.  As Mr. Kaufman said, we spent years in litigation.  We went back to the court four times with summary judgment motions.  I don’t know who all on the dais is an attorney, but in any given case, four summary judgment motions is a lot.  We ran into stiff resistance from the State, extraordinary resolve from the Resources Agency.  That’s why we entered into this settlement.  It’s a compromise.  

I feel a little bit chagrined to hear Mr. Kaufman and Mr. Kolkey say what a great deal it is for the State because we don’t feel quite as happy about it as they do.  But that must mean that it’s a good deal for the State.  It is something that we entered into deliberately and consciously and based on years of experience of negotiating and litigating with the State.  It’s wrong to say or to suggest that this tribe and its legal counsel were duped.  It’s wrong to say that they didn’t know what they were doing.  And respectfully, it’s wrong to suggest that they have not been able to look out for their own sovereign interests, because they have.  

This agreement—I can’t tell you how many times we were over at Mr. Kolkey’s office or visiting with Mr. Kaufman down in San Diego or meeting with people here in Sacramento, but it came about as a result of a great deal of work, a great deal of energy, and at the end of the day, it’s a compromise in settlement of litigation that is meant to benefit as many people as possible.


SENATOR FLOREZ:  Great.  That’s a great summary.


Any other closing comments?


MR. MOOREHEAD:  I would just like to add to that.  You know, we looked at it as, based on the Section 20, we knew it’s an uphill struggle.  We’re willing to push forward with it because of the fact that it’s going to benefit the greater interests of the State of California—if it goes through the Legislature—in terms of the environmental concerns.  The community of Barstow has expressed a welcoming to us and Los Coyotes.


SENATOR FLOREZ:  If they have, why not go to the ballot?  Why the phone poll?  I mean, if there’s great support, why not just go to the ballot?


MR. MOOREHEAD:  I don’t have the answer for that, but we’ll get to it.


SENATOR FLOREZ:  Mr. Kolkey said you guys pushed for that; it wasn’t him.  You pushed for phone polls.  If you want to engage the community support, why not put it on the ballot?


MR. MOOREHEAD:  Well, it might have went back to our lawsuit; that we didn’t want the community to determine whether we were going to get a compact or not.


SENATOR FLOREZ:  You did not want the community to determine whether you got a compact or not?


MR. MOOREHEAD:  In terms of “Yes” or “No” on the compact.  You know, the city had already demonstrated a strong support.  And if I go back to the elected officials, they’re elected by the citizenry of the City of Barstow.


SENATOR FLOREZ:  Sure.  So, to summarize, you don’t feel comfortable with the citizens making the decision on your project.


MR. MOOREHEAD:  No, I felt they already made the decision.


SENATOR FLOREZ:  When was that?


MR. MOOREHEAD:  By the City of Barstow—the city council supporting it.


SENATOR FLOREZ:  Okay.  Any other questions, members?


MR. MICHAEL YAKI:  Mr. Chairman, my name is Michael Yaki.  I’m also an attorney for the project.


I just wanted to follow up on two issues.  One is the one you mentioned about the poll.  I would just note that it was conducted by San Jose State University’s Office of Research.  In your packets we have provided copies of the poll, the questions that were asked.  We believe that as a scientific issue, it was done very well. 


I don’t think that anyone wants to talk about this, but perhaps someone should.  The issue is, I think, that this is part of the compact that was agreed upon between the parties.  This was a negotiated settlement of the lawsuit, and I think that based on that, the poll as it was done, as it was scientifically done in accordance with the scientific principles—that, quite frankly, many of the agencies of the State rely upon in doing surveys to determine public opinions, knowledge of different issues, et cetera—I think that it will stand in terms of being able to gauge the Barstow community.  But you can certainly hear from the representatives of Barstow coming after us who go out and speak to people all the time about what their views are.


SENATOR FLOREZ:  Well, I think you’re also saying that it’s just not going to benefit Barstow, it’s going to benefit the county.  Right?  San Bernardino County?

MR. YAKI:  I think the biggest benefit is for Barstow.


SENATOR FLOREZ:  Not county?


MR. YAKI:  I’m not qualified, quite frankly, to answer that in terms of what the agreement does or does not do, but I will say that it does benefit Barstow.


SENATOR FLOREZ:  How about the county?  Does it have any benefit outside of just Barstow?  I mean, this is a big project.  What’s wrong with . . . 

MR. YAKI:  Mr. Chairman, as someone who used to be a supervisor for a city and a county—myself—I would say that certainly, anything that reduces a city’s reliance upon transfers of expenditures from county to the city, whether it’s in the sheriff’s department, whether it’s in fire, whether it’s in social welfare—when you consider that the MSAs, as they are constructed, will provide for payments to Barstow that, quite frankly, will at this point in time equal pretty much their disposable general fund—I think that, yes, it will benefit the county, because the reliance of the city upon any transfers from the county for payments on many different issues will be significantly lessened.


SENATOR FLOREZ:  Okay, great.  So, if it benefits the county, why not poll the whole county?


MR. ENGSTROM:  Well, at least the short answer is that’s not what we negotiated with the State.  That’s not what the Governor’s negotiating team thought was something that should be required of the tribes.

SENATOR FLOREZ:  Do you think it should be required?


MR. ENGSTROM:  I don’t think so.


SENATOR ROMERO:  Mr. Chair, I would even add—if we think it benefits the State of California, maybe we should ask the entire electorate, because I rather suspect we would find a backlash from the electorate who voted on specific initiatives/propositions with, as I believe, a clear understanding they were voting for Indian gaming on Indian land and not the massive swap to settle lawsuits.  So, I would say poll the county, ask the electorate.


SENATOR FLOREZ:  Sure.  The reason I say that, Senator Romero, is that part of your compact requires the tribe to mitigate effects of the casino on the entire San Bernardino County area.  Is that correct?  Simple question.


MR. ENGSTROM:  If you’re reading from it, then it’s correct.  I don’t know what page it’s on, but if it’s there, yes, then that’s what it says.


SENATOR FLOREZ:  Sure.  Then why wouldn’t you poll the whole county then?  That’s in your compact.


MR. BOLDREY:  The impacts are localized.  You’re talking about a county that is one of the largest counties in the United States, where you can travel 120 miles away—150 miles away in the case of the Chemehuevi—and still be in the exact same county, yet not be impacted in the least by this project.


SENATOR FLOREZ:  Sure, but you guys signed up to mitigate the entire county.  Right?


MR. BOLDREY:  The localized effects of this facility.


SENATOR FLOREZ:  That’s the county.


MR. BOLDREY:  The localized effects felt within the county.


SENATOR FLOREZ:  Within the county.  So, I’m just kind of wondering why you wouldn’t poll the county.


MR. BOLDREY:  Because 98 percent of the county population lives more than 50 miles away from the project and won’t feel any of those localized effects.  Someone living 10 miles from the project won’t feel any of those localized effects.


SENATOR FLOREZ:  Are you guys paying for all the roads?

MR. BOLDREY:  Yes, we are.


SENATOR FLOREZ:  Road damage?


MR. BOLDREY:  Yes, we are.


SENATOR FLOREZ:  In that area.


MR. BOLDREY:  Yes, we are.


SENATOR FLOREZ:  The county is not going to have to worry about it?


MR. BOLDREY:  No, they will not.


SENATOR FLOREZ:  They’re going to be making money off of it?


MR. BOLDREY:  That’s part of the compact.


SENATOR FLOREZ:  Why not ask the county if it’s such a great deal?  Why not poll the county?  Why so local?  You won’t ask for the public vote and you won’t, in essence, ask the county how they feel about it; yet you, in your compact, have said that you’re willing to mitigate.


MR. BOLDREY:  We’re willing to assure that there won’t be impacts on the county.  Someone who lives on the Pacific Coast or someone who lives on the Arizona border, still within San Bernardino County, is not impacted in the least, and to run a campaign for these people who have no impact whatsoever from this project frankly makes no sense.


SENATOR FLOREZ:  So, why did you guys sign up for it in the compact?  Why did you guys sign up to mitigate . . . 


MR. BOLDREY:  We signed up to make sure that there would be no impact, and there won’t be.


SENATOR FLOREZ:  Okay.


SENATOR ROMERO:  Mr. Chair?


SENATOR FLOREZ:  Yes, Senator Romero.


SENATOR ROMERO:  I find your answers to be unbelievable, with all due respect.  I go home every once in a while.  I still have family in Barstow.  If you leave L.A. and drive to Barstow and you go through whichever route you want to take—you go over Cajon Pass, you get to Victorville—it is bumper to bumper on a Friday night, and more and more because of housing costs in the Los Angeles area.  The commute—folks live in Hesperia and drive to Los Angeles.  On any given Sunday afternoon, returning from Vegas and going on I-15 back through Barstow, it is bumper to bumper.  It is a crawl.  And so, to talk about that there would not be an appreciable impact, I rather find that to be just not in reality with traffic and road conditions on I-15 that go through Barstow.


MR. BOLDREY:  That traffic already exists today traveling back and forth from Las Vegas, yet there’s no impact payments to the county from those folks.  This project will pay for the road improvements caused by any impacts from the project.


SENATOR FLOREZ:  Any other questions, members?  


You guys are opposed to an advisory vote, then, bottom line—putting it on the ballot and asking the voters?


MR. BOLDREY:  No, we negotiated—the tribes negotiated—the poll.


MR. MOOREHEAD:  That’s not what we negotiated.


SENATOR FLOREZ:  I gotcha, but we ratify, the Governor negotiates.  You heard me ask Mr. Kolkey the same question.  If, indeed, this body feels uncomfortable with that, you might well see your compact go back . . . 

MR. MOOREHEAD:  We’ll deal with that if that happens.


SENATOR FLOREZ:  Okay.  That’s what I need to know.  


Great.  Thank you all.  Very much appreciate it.


Okay.  Let’s have the “City Panel” come up:  Mayor Dale, City Councilwoman Darling, and thank you for sitting through this so far.  I know it’s getting late.  And Tim Silva as well, president of the Barstow Chamber of Commerce.  I apologize.

Thanks for joining us.  Maybe a question for the panel, anyone who would like to answer:  the current economic conditions in the City of Barstow?


MAYOR LAWRENCE DALE:  I have a statement that will clarify all that stuff for you—just very brief.  I will give that to you, and then, if you’ve got some questions, I can . . . 


SENATOR FLOREZ:  Absolutely.  Thanks.


MAYOR DALE:  Good afternoon, Chairman Florez and members of the Senate Committee on Governmental Organization.  On behalf of the citizens of Barstow, I want to thank you for the opportunity to represent my community in speaking in support of the compact between the Big Lagoon Rancheria and the State of California.


Barstow is perched on the edge of the Mojave Desert and at one time was the busiest intersection for passenger rail traffic in the State of California.  Most of our visitors and tourists used to arrive by rail or driving Route 66.  But times have changed, and Amtrak only stops in town at 3 a.m., in the morning, going westbound, and at 11:30 p.m., in the evening, going eastbound.  Route 66 has been replaced with modern freeways.  
While Barstow used to be known as the gateway of Southern California, it is now known as the half-way point between Southern California and Las Vegas on I-15.  It’s estimated that 60 million people travel through our town each year.  Some stop to fill up their tanks, some their stomachs.  Very few stay more than a few minutes.  The outlet malls that at one time generated business for these travelers are struggling, hovering around a 50 percent vacancy rate.


Our community has been through very tough times, and over 35 percent of our citizens are on some sort of government assistance.  During the California building boom over the past 15 years, Barstow went without a single new residential building being built for seven of those years.  Barstow is one of two cities in the State to lose population during the nineties.  Barstow desperately needs the jobs and economic growth.  The Big Lagoon and Los Coyotes casino/resort would provide this and, given its location—adjacent to the outlet malls—would be a catalyst for the revival of our malls.  

There is tremendous support from the community for the project.  The public opinion survey, which has been discussed, by San Jose University showed 67 percent of our residents support the proposed casino project.  More than 2,000 people from Barstow sent postcards to the Governor, asking him to negotiate the compact to allow Indian gaming to take place in our community.  I’m asked every day by community members:  When will we finally see the Los Coyotes-Big Lagoon casino/resort become a reality?

Our community has negotiated a Municipal Services Agreement with the Los Coyotes Tribe and are in the process of including one with the Big Lagoon.  The agreement specifies the tribe will provide an estimated 6.4 million to the city in the first year of operation alone, and over 190 million over a period of twenty years.  I cannot begin to tell you what that will mean to our community.  The tribe will provide $40,000 a year for problem gaming problems, 1.5 acres of land to build a fire station and pay 50 percent of its costs, and ensure the project passes strict environmental reviews.  

We are convinced that this partnership is a win-win for the tribes, the State, and undoubtedly Barstow.  We appreciate the Governor’s support of this project, and we thank Big Lagoon and Los Coyotes Tribes for allowing us to be part of the compact negotiation and to ensure our citizens’ interests are protected.  We hope the Legislature acknowledges what an ideal partnership these compacts bring.


Thank you.


SENATOR FLOREZ:  Both of you have . . .?


MR. TIM SILVA:  Good afternoon, Chairman Florez and members of the Senate government operations committee.  My name’s Tim Silva.  I’m branch manager for GE Mortgage in Barstow, California, and I’m the Barstow Area Chamber of Commerce president.  I’d like to thank you for allowing me to be here today and represent my community to your distinguished panel.


In Barstow we are a proud group of people.  We’re closely knit and know our neighbors.  If you were to go into a coffee shop or restaurant in Barstow, I think everyone will tell you that Barstow is currently struggling economically.  And most of them will also tell you that they support this casino development proposal by the Big Lagoon and Los Coyotes Tribes.  Their support could not have been more evident than when hundreds of local residents joined together at the old Harvey House train depot to celebrate the compact signing.  

The Barstow business community has overwhelmingly supported the Big Lagoon-Los Coyotes casino/resort as an economic catalyst necessary for business growth and development.  In fact, the Barstow Chamber of Commerce has passed a resolution to officially support the project when it was introduced in 2003.

Mere anticipation of the Big Lagoon-Los Coyotes casino and resort has already generated opportunities and positive development.  There is a housing development in Barstow for the first time in ten years.  Retail stores, like Lowe’s and Target, have considered Barstow for a new location.  We have proposals from new hotels, and we have new owners of the outlet malls who are waiting for approval to expand on their investment.  This is all in preparation for the growth a casino/resort would bring.


The Big Lagoon-Los Coyotes project would support more than 3,700 jobs in the community.  That’s including 1,000 construction jobs and 1,500 permanent jobs at the casino site.  An estimated $15.2 million would be spent annually on other Barstow businesses by casino customers, and at least 36 million will be spent with other outside vendors.  Studies show that more than 95 percent of the revenue will come from folks living more than thirty miles away.  Money that would have been spent in Las Vegas will stay in California.  The spin-off economic benefits of this project for Barstow are nearly limitless.


On behalf of the Barstow Chamber of Commerce and residents of Barstow, we hope that the members of this committee will recognize the uniqueness of this project and this partnership and support the compact for Big Lagoon and the Los Coyotes Tribes.

Thank you.


SENATOR FLOREZ:  Thank you very much.  Good job.


Hi.


COUNCILWOMAN GLORIA DARLING:  Hi.  I’m Gloria Darling, mayor pro tem for the City of Barstow.  Thank you for allowing us to appear before the committee.


Barstow is ready for this type of economic development.  I’ve been out in the community.  I’m a business owner.  I own three businesses in the community of Barstow, and everywhere I go, I have not heard one negative thing except, you know, maybe at the council meeting, the people that come, the same six or seven people, for the past year and a half.  But everyone—I have not had one negative one in my businesses, in my contacts out in the community, that they do not want a casino.  They want to know, When is it coming?  

I think it would be very beneficial to Barstow.  As our mayor has told you, over 35 percent of the people are on some type of government aid.  This would bring in more jobs than we could even imagine.  Already we’re having housing developments and other developments come to our community in anticipation of what the casino would do for our community.  And I think it would be a good thing, and I would just ask the committee to consider all the economic advantages it would have for our community as well as the tribes.

SENATOR FLOREZ:  Great.  Thank you all very much.  Very good testimony.


Let me just ask a couple of questions, if I could, and I think you’ve answered—from the Chamber—the question on the economic benefits that would be brought to the city.  You mentioned Lowe’s and Target and some other proposals directly due to this particular proposal.  Is that correct?


MR. SILVA:  Yes, in anticipation.


SENATOR FLOREZ:  And what’s the long-term economic relief for the city?  If you could summarize it again—the long-term.


MR. SILVA:  Well, I believe the mayor could take that.


SENATOR FLOREZ:  Either/or.


MAYOR DALE:  I see long-term economic growth.  This project has stimulated the movement of property sales and bringing housing in and even discussions between our college and our high schools to bring in more education for job benefits.


SENATOR FLOREZ:  Sure.  Were you surprised that Big Lagoon was part of this deal?  I mean, at some point you were looking at Los Coyotes.  I think you told the LA Times that you were surprised.


MAYOR DALE:  You know, we’ve been involved in this for a good number of years.  The negotiations with Mr. Kolkey and the State—and I participated in it a couple of times and went up—and I can’t give you a date—but went up at that time when Big Lagoon was brought in to participate.  There was some concerns about it initially, but what I found is that we have two partners that’s out here—Big Lagoon Rancheria and Los Coyotes—and both of them have been excellent partners to us, and we have been able to work together, work through problems.  We have an MSA, like I stated, with the Los Coyotes, and we are now negotiating with the Big Lagoon for a Municipal Services Agreement, which should be almost a mirror to the MSA to the Los Coyotes.

SENATOR FLOREZ:  And BarWest or Los Coyotes, which one in terms of the city’s participation?  What came first?  BarWest had land and then Los Coyotes, or Los Coyotes looking to bring a developer in?  How did that work from the city’s vantage point?


MAYOR DALE:  If my memory serves me right, BarWest and Los Coyotes was the first people I met.  So, how that culminated—this starts through our economic development director, and then they come to us.  We don’t bring that stuff in.


SENATOR FLOREZ:  So, BarWest was the . . .?

MAYOR DALE:  BarWest was the financial and Los Coyotes was the tribe.


SENATOR FLOREZ:  The reason I asked you that is that there was a Sacramento Bee article—well, let me just quote it for you.  It says, “The city officials ultimately got in touch with the Ilitch family of Little Caesar’s Pizza.  Marian Ilitch then became a partner in a company called BarWest Gaming, which contacted the Los Coyotes Tribe about getting into the casino business, according to BarWest and Los Coyotes spokesperson Tom Shields.”  


Is that kind of how all that happened?


MAYOR DALE:  I would be remiss if I verified that that’s how it happened.  I can’t tell you how that partnership started, but I know that after that partnership came to us, we were very excited about the prospects of the gaming.


SENATOR FLOREZ:  But the partnership—there wasn’t a partnership before you folks talked to BarWest.  Right?  In other words, BarWest became, We’ll find something, and then Los Coyotes came after that.


MAYOR DALE:  Los Coyotes was our partner.


SENATOR FLOREZ:  Did the Governor’s Office ask you to contact Los Coyotes?


MAYOR DALE:  No.


SENATOR FLOREZ:  So, how was that connection made between BarWest and Los Coyotes, from your vantage point and the city?


MAYOR DALE:  I can’t tell you because I don’t know.  As I stated before, the process of bringing economic development to a city starts with our economic development director which works for our city.  When you get a project started, that comes to us after so long a time, when it’s time that it can be revealed that there’s something in the works that can happen.  So, I can’t tell you how the thing started.


SENATOR FLOREZ:  Okay.  And I’m just kind of wondering—the reason this is important is that you had an exclusive agreement with BarWest.  They own the land, and then I assume they went out and found a tribe.  One of the questions that I think we’ve been bantering around here is the issue of reservation shopping.


MAYOR DALE:  The exclusive negotiating agreement was when BarWest and the Los Coyotes had already teamed up, and that’s when the exclusive negotiating agreement was established. 


SENATOR FLOREZ:  Okay.  In terms of the discussion with, I think it’s been mentioned, the Chemehuevi issue, where are we at with that in terms of a Municipal Service Agreement with the city, and then the city decided to do something with BarWest?  I mean, what came first?  How did one supersede the other?


MAYOR DALE:  I guess my answer to that would be, you know, I came today with the full support to support the compact of the Big Lagoon Rancheria.  We could go back over and hash everything that’s happened.  I don’t think that’s what I want to do today.  And I want to assure you that what we’re trying to do is in the best interests of our city.


SENATOR FLOREZ:  Let me then pose the question, because you’ve said it—you come here with the full support.  When you say that, what does that mean?


MAYOR DALE:  I came here with my . . . 


SENATOR FLOREZ:  Your council’s full support?


MAYOR DALE:  My full support.


SENATOR FLOREZ:  Your full support?


MAYOR DALE:  That’s right.


SENATOR FLOREZ:  How about the rest of the council?


COUNCILWOMAN DARLING:  I think the majority of the council has supported the compacts that the Governor’s made with the Big Lagoon Tribe and the Los Coyotes.


SENATOR FLOREZ:  Do you have other council members here?


COUNCILWOMAN DARLING:  Yes, I believe there is one other one.

SENATOR FLOREZ:  Why aren’t they testifying in support?


COUNCILWOMAN DARLING:  I couldn’t answer that.


SENATOR FLOREZ:  Who is the other council member here?  Let me just ask that question.

MAYOR DALE:  Joe Gomez.


SENATOR FLOREZ:  Can you come up and maybe give your perspective?


COUNCILMAN JOE GOMEZ:  I can not say anything.  I can’t give a commitment(?) because I don’t want to be in violation of the Brown Act.

SENATOR FLOREZ:  That’s okay.  Can we excuse one of the members?  Can one of you let him testify?


MAYOR DALE:  I don’t know if that will make a difference.


SENATOR FLOREZ:  Just hold on.  Just hold on one second.  You mentioned that you haven’t heard one negative comment in terms of this.  Does Mr. Gomez agree with you?


COUNCILWOMAN DARLING:  About Indian gaming, what I was talking about, I said there are some naysayers that have come into the council meeting that have from the beginning.  But in our town meeting, over 80 percent of the people—and that was a year-and-a-half ago—they supported it.  And in my business day to day—for the past seven or eight months—I haven’t heard one negative.


SENATOR FLOREZ:  Is a few of those two or three or four folks during every council meeting?  Is that one of the council members that also is bothersome in terms of this issue may not agree with you?


MAYOR DALE:  I don’t know that that’s a true statement.


SENATOR FLOREZ:  I’m not asking a true statement.  I’m asking you if the council is unanimous in this.


COUNCILWOMAN DARLING:  Unanimous in . . .?


SENATOR FLOREZ:  Support of this.


COUNCILWOMAN DARLING:  In support of the Big Lagoon Compact?


SENATOR FLOREZ:  Yeah.


COUNCILWOMAN DARLING:  I couldn’t tell you what they all feel, but we have taken the action that we do support Indian gaming in the community and the Governor’s compact.


SENATOR CHESBRO:  So, as an official action of the city council, you have acted to support the compact.


COUNCILWOMAN DARLING:  That’s correct.


SENATOR CHESBRO:  I think that settles what the majority of the council members feel.


SENATOR FLOREZ:  Yeah, I just asked you if it was unanimous.  A simple question.


Go ahead.  Senator Soto.


SENATOR NELL SOTO:  I don’t know if we have time for me to do this, but older people have a tendency to go back.  

I was on the Pomona City Council for twelve years, and I don’t know if anybody read the controversy that was going on there, but we thought we had it because we had community meetings and everybody was positive—we thought was positive—and we put it on the ballot, and the thing went down in flames.  So, I don’t know whether you can take that as some advice or whatever, but the majority of the people who voted didn’t want it.  Now, I suppose the people who did want it didn’t think it mattered if they voted or not, and they just stayed home.  But whatever happened, we never got a casino in Pomona, and we thought that we absolutely had it because there was so much enthusiasm for it.  And all the community meetings were just bubbling with excitement about it.  Put it on the ballot and it went down in flames.  So, that might be a little bit of advice for your caution.


MAYOR DALE:  I think that as Mayor Pro Tem Darling has said, when we held the public hearing for the Los Coyotes MSA, we had over 80 percent of the people very much in favor of the tribe having Indian gaming in our city.  It was a good meeting, and we held a public hearing, and that’s the results of what we got.


SENATOR FLOREZ:  Why don’t you put it to a vote?  As Senator Soto said as a past council member—I mean, she’s given us at least her rendition.  Sometimes we think we have support and then we don’t.  I mean, why don’t you put it to a vote?  What’s wrong with that?


MAYOR DALE:  I believe that the community has demonstrated the agreement to have Indian gaming in our city.  


SENATOR FLOREZ:  How would you say that when a council member on your own council doesn’t seem to be in support of it?  I mean, you’re not the whole council either.  I know there’s majority rule, but why wouldn’t you ask, if there even seems to be a doubt, why wouldn’t you ask the community to vote on it?


MAYOR DALE:  Well, you know, my position is—and I’m only going to give you my position—that in talking to the community and the community interfacing with myself and others on the council, along with the MSA public hearing and the number of signature cards that was sent to the Governor regarding their support and wanting the compact negotiated, along with the survey that had been done, gives significant credence to the people of Barstow and our support.  

You know, I guess my sense is that there’s a lot of things, I guess, if you had to start over you’d do different.  The issue of a ballot initiative now after the fact I think would further delay.  And what we’re excited about is the fact that we’re here today to possibly move forward to get the vote on the compact.  The Governor’s already signed it, and we look forward to the approval of it so we can move ahead.


SENATOR FLOREZ:  I getcha, but you want a vote of the committee but you don’t want to ask the voters of your city, and I wonder why we’re any better sitting here in Sacramento to know what the people of Barstow want rather than the people of Barstow taking a vote.  I don’t know why you’d be excited about our vote.  I understand the compact, but in terms of getting a gauge of what the voters would like in your particular city—and you said you’ve talked to a lot of folks.  


Let me ask the question about the survey, as I mentioned earlier, about being not in other languages particularly.  Let’s say Spanish, for example.  Does that trouble you that the survey might skip a portion of your population that may not be able to converse in that particular language?  Or it doesn’t concern you at all?  No?


MAYOR DALE:  I don’t know that that made a difference.


SENATOR FLOREZ:  Really.


MAYOR DALE:  I guess the survey would reveal that had it been a problem.


SENATOR FLOREZ:  What if they didn’t understand the survey because it’s in English?


MAYOR DALE:  If they hadn’t understood the survey, I would have thought that they would have made that known in the survey like they should.


SENATOR ROMERO:  Senator Florez—I think that was my point I raised earlier, is that we don’t have the refusal rate in that particular survey.  My family members, the primary language is Spanish.  And so, if there’s a refusal from, say, an aunt or an uncle that might have received that call—at least I don’t see anywhere in that report, and hopefully it can be forthcoming.  What is the refusal rate to answer this survey?  The refusal not necessarily because they don’t want to participate but because they’re not comfortable in responding in a non-native language.


And let me just add as well—I’m very proud of Barstow.  As you know, I’m from the City of Barstow.  I was born and raised there.  When I go home, I’ve got family and cousins and nephews and nieces, and my mother and father are laid to rest there.  So, I’m very proud of the city and have highlighted it constantly.  I must say, however, though, that I am disenchanted, very disenchanted, with the compact that’s before us.  I do not support the proposed compact.  I do want to see the City of Barstow do well and to economically thrive, but I rather think that the City of Barstow as well—and “we” because I still consider myself to be part of the community of Barstow—that we’re opening up a Pandora’s box; that for every other community now, it’s basically you can move a casino, you can move a sovereign nation, you can move in order to have communities economically thrive when I don’t really believe that that was the original intent of these propositions that were voted upon.  


So, I thank you for being here today in representing, at least from your best vantage point, what you believe to be the views of the people of the City of Barstow.  I must say, however, I don’t think that your support of it captures the sentiments of many of my family members who also are in the City of Barstow but who are not favorably disposed to this particular project.


SENATOR CHESBRO:  Mr. Chairman?


SENATOR FLOREZ:  Senator Chesbro.


SENATOR CHESBRO:  Looking at the survey, 32 percent of the respondents who responded identified themselves as Hispanics, and the survey made minor adjustments through the data by waiting for race and gender to match the data file to the 2000 U.S. Census figure.  


The other thing I want to say is that, you know, saying that a majority of the council is not represented because there’s another point of view is like saying when we pass one of our bills and all the Republicans didn’t vote for it that, well, then it doesn’t represent the majority of the Senate.


SENATOR FLOREZ:  I didn’t ask if it was the majority, Senator Chesbro.  I asked if it was unanimous.  And I do know that there are a lot of Spanish speakers that may have identified themselves.  They obviously speak English.  Maybe some that don’t speak English wouldn’t respond at all, and that’s a response rate issue that we’re talking about.  So, not every Hispanic knows Spanish.


In terms of the issue of the actual slot machines and table games running twenty-four hours a day in Barstow, what are your thoughts on that?  Positive, no worries, the city’s well prepared to deal with the other types of issues?  In the State, we have a whole host of funds to deal with gaming addiction, a whole host of other types of policy matters.


MAYOR DALE:  As far as the number of machines and the traffic and the other things associated with a casino, I am very comfortable with it, and I don’t see a problem with it.  The MSA also allows us to add police and fire which help in that protection.


I would like to, just for a minute, address Gloria.  And I appreciate you being from our city, and we welcome you to anytime come back.  I want to give you just a little bit of background where I come from.  I came to Barstow in 1975 with the Santa Fe Railroad.  I retired from the Santa Fe in 1995.  During my tenure in the Barstow area, I had hired, probably conservatively, 500 people besides the ones that were there.  And I know a large population of the City of Barstow and frequently visit the Santa Fe and my old friends.  You can leave your job and leave that behind you, but you can’t leave your friends.  And those friends of mine at the Santa Fe Railroad stand in full support of this casino in our city.  

This casino is not in an area where we have anything—any schools, any residential, or anything close to it.  It’s in a location where it’s going to be in a position to vitalize our malls and get that back up to full swing, we hope.  We think it’s a win-win for us, and we look forward to the Legislature approving this compact.

SENATOR FLOREZ:  Any other questions, members?  Any other comments?


MR. SILVA:  Chair Florez, you mentioned about the number of machines and the people.  We see those people.  We see them on their way to Vegas all excited, and we see them on the way back, and now we’d like to see them for a weekend, maybe a week.

SENATOR FLOREZ:  Great.  Thank you very much.


SENATOR CHESBRO:  And for the record, Mr. Chairman, the percentage of refused or nonparticipating in the survey was .3 percent.  So, it’s one-third of one percent of the people who were called who did not answer the questions.


And I think it’s ridiculous we’re getting into all this, but since it’s being attacked, somebody has to point out that there’s another side to it.


SENATOR FLOREZ:  Great, thank you, Senator Chesbro.


Okay.  Mr. Gomez, now that the others are excused, would you come up for a moment?  Sorry about the delay.  I apologize.  Thanks for joining us.  


Very quickly, before we go on to the next panel—your thoughts, what you’ve heard today as a member of the council, just your overall impressions.

COUNCILMAN GOMEZ:  Well, for one thing, I’ve always supported Indian gaming in Barstow.  When Los Coyotes first came, I’d been on the council for a year and a half.  I was just elected, and I reviewed this entire process thoroughly.  But when the Los Coyotes came to Barstow, I supported them.  As a taxpayer, as a voter of Barstow, I supported Los Coyotes.  When I ran for city council—and like I said, I want to emphasize I do support Indian gaming in Barstow.  Virgil Moorehead says we welcome them.  We had no choice.  The Governor said, This is where you’re going; you’re going to Barstow.  

So, last year the Chemehuevi Tribe was introduced to the city council.  The city council did due diligence on them, just like we’re doing on BarWest and Big Lagoon.  It took ten months to complete the negotiation process until we ended up with a Municipal Service Agreement.  As of today’s date, we do not have a Municipal Service Agreement with Big Lagoon.  Right now the city is—I agree with the mayor—the city is supportive of Indian gaming, but they’re divided on what tribe.  It may be among the council.  I’m not sure because we haven’t made a commitment yet to that.  

But like I said, I do support Indian gaming.  I was not aware that Los Coyotes did not have Section 20 concurrence.  My assumption was that the Governor just said, Combine these two tribes, and that was it.  I don’t even know if they were aware that they did not qualify by themselves.  And that’s what worries me.  I have an obligation to the city, just like you have an obligation to the State, to do what’s best for the community, and that’s what I was elected to do.  As much as I want Indian gaming, I cannot come up here and mislead any one of you just so we can get Indian gaming.  We do want Indian gaming.  

And when we talk about a vote—there is going to be an initiative in June, and in that initiative, it’s going to designate a certain zone outside of the area of Big Lagoon and Los Coyotes Compact.  In that initiative, 35 percent of the net winnings will go to the police—or public safety.  It will be looked at, overlooked, by an oversight committee instead of the city council.  It will be away from the schools, and it’s going to require a vote on whether or not we want Indian gaming in this certain area.  And by June we’ll know.  

You know, they’re representing the city, but yet, they left out details, and I think these details are important to your decision-making process over here.  It’s important to our decision-making process in Barstow.  The whole process is very simple.  It could have been very simple.  First get the Municipal Services Agreement, an okay with the City of Barstow with Big Lagoon, Los Coyotes, and then bring it up to the Governor.  Let him negotiate and sign the compact.  Now the burden’s going to be on myself and the rest of the city council.  If this is approved by legislation, they’re going to come back to the city council and say, This is approved.  Now you’re going to have to approve the MSA.  We’re going to have no choice because by me not approving it, it’s going to give the appearance that I don’t support Indian gaming.  

So, we’re in a Catch-22 position.  We either support one tribe or the other.  You know, the community of Barstow don’t care what tribe comes in.  As you can tell, this is very complicated.  It’s very confusing.  The City of Barstow really don’t care what casino comes to Barstow.  They want to be proud to have a casino in the community of Barstow.  They want to be proud to provide employment.  They want to have a place where their kids, if they can’t go to college, where they could go work; and capture some of the business going to Las Vegas in revenue.  And I think it would benefit Barstow in that respect.  

SENATOR CHESBRO:  Mr. Chairman?


SENATOR FLOREZ:  Yes.


SENATOR CHESBRO:  So, is there a reason why this compact isn’t good for the City of Barstow?


COUNCILMAN GOMEZ:  Any compact would be good for the City of Barstow.


SENATOR CHESBRO:  Thank you.


COUNCILMAN GOMEZ:  But . . . 


SENATOR CHESBRO:  And this is a compact that’s already been negotiated with the Governor.  Correct?


COUNCILMAN GOMEZ:  Yeah, it was negotiated with the Governor without city council approval.  They will have to come back.  If it’s ratified by the Legislature, they’re going to have to come back to the city and ask for it, and then with all that, then it will become a compact.  But any compact’s good if it’s done right.  That’s my only say.


SENATOR FLOREZ:  Great.  Any other questions?


Yes.


SENATOR EDWARD VINCENT:  I’m going to say something.


SENATOR FLOREZ:  Senator Vincent.


SENATOR VINCENT:  I don’t want to say all I want to say, but I’m going to say it later, at another time.  All of this we’re talking about, really—and I’ve been a mayor for fourteen years in the City of Inglewood.  I was on the council for six years.  I was in the Assembly and now in the Senate.  And my thing is horseracing.  You know that.  But let me tell you this.  This whole thing is about slot machines.  It’s not about Indian gaming; it’s about slot machines.  And slot machines bring money. 


For instance, in 1992 we did the thing we call Hollywood Park expansion.  That expansion of Hollywood Park Racetrack would be to put a casino there.  Before 1992 we tried to do it, and it failed twice, and we thought the people was for it.  They voted; it failed twice.  Then we did it; we got it done.  The casino’s there now.  And we have problems with the horseracing industry now.  You know what’s happening—the horses are leaving, the trainers are leaving, the jockeys are leaving, the fans are leaving, and they’re leaving because some other states made changes.  They made changes—they put slot machines at the racetrack.  So, they had bigger purses, they had bigger fields, they had bigger crowds, and they survived.  We in California didn’t, but when we tried to put it on the ballot, do you know where the money came from against it?  From the tribes.  Billions of dollars from the tribes to stop it.  

Now, it’s fine.  I’ve been to Barstow many times too.  I had horses up there.  What I’m saying to you is that if you open a casino in Barstow and it wasn’t a casino backed by the tribes and you did not have slot machines there, you really wouldn’t want it there because it wouldn’t make that much difference.  And if you think I’m kidding you, go to Hollywood Park.  There’s a casino—beautiful.  It’s enclosed.  There’s fences around.  We’ve got good land.  SB 175.  I’d like to have a tribe on our land so we can get slots.  If we could do that, we could get horseracing.  

I’m just telling you how it is.  That’s what it boils down to.  I love Barstow.  Beautiful Hollywood Park Casino.  It used to be the Cary Grant Pavilion.  And it was a big, white building, a big, white elephant, so we changed it, but we went through several times to change it.  But we’re losing out.  And California’s asleep.  They’re asleep in this whole horseracing industry, and they’re going to wake up dead.  That’s a fact.  That’s what it’s all about.  If the tribes went on in Barstow and they did not have slot machines there, they wouldn’t want it.  Wouldn’t be any money in it.

SENATOR FLOREZ:  Would you like to make any closing?

COUNCILMAN GOMEZ:  No closing.  I wasn’t even prepared to speak today.  I just came to see what was going on.


SENATOR FLOREZ:  Well, thank you for being around.  Appreciate it very much.

COUNCILMAN GOMEZ:  No problem.


SENATOR FLOREZ:  Okay.  Let’s have our “State Agency Panel”:  Ruth Coleman, director, Department of Parks and Recreation; Sarah Christie, legislative director, California Coastal Commission; and Ryan Broddrick, director, Department of Fish and Game. 


Thanks for sticking with us.  We appreciate it.  Why don’t we go ahead and start with the Department of Parks and Rec.  If you have some statements, that would be great.  I have a few questions, and then we’ll move on.


MS. RUTH COLEMAN:  Thank you, Mr. Chairman.  We appreciate the chance to explain to you the situation up in Humboldt County and try to give you a little bit more visual picture of it.


SENATOR FLOREZ:  Sure.


MS. COLEMAN:  You’re getting some photographs handed out to you that show some maps and some images of the park itself.  You’ll notice from the map that the entire lagoon is publicly protected except for the one side of the casino.  It’s like a little peninsula.  It’s not in green, but that’s county park.  So, the entire lagoon has been protected publicly through the acquisition of Harry Merlo State Park.  There’s also two other State parks right nearby:  Patrick’s Point and Humboldt Lagoon State Park.


This park is one of the many crown jewels of California.  We have 278 State parks in California.  One of them is in that painting right behind you.  It has extraordinary resource values.  It also has archeological values, and it has recreational values.  For natural resources, there’s a lot of listed species:  snowy clover, spotted owl, marbled merlet, steelhead, coho salmon.  You’ll also notice from the photographs that there are Roosevelt elk, and then there’s brown pelicans, harbor seals.  It’s a very rich environment because it’s in an estuary, and anytime you have that kind of connection to the water, you have a very rich ecosystem.  

There’s extraordinary natural scenic views because it’s basically a pristine lagoon, except for the one site; and so, it gives a very unique view of that area.  And it also has, what we call, a dark sky landscape.  There are very few of these places left where the sky actually gets very dark at night, because there are so few places that there are lights that are created.


People come to this park.  We get about 63,000 visitors a year, and they come to kayak, bike, hike.  It’s a quiet park.  It’s sort of a sensitive kind of place where you can really renew your spirit.  It’s that sort of experience.


The cultural resources are extraordinary.  There’s all kinds of archeological sites.  A tree fell down last year, and just in falling, it unearthed a burial site.  So, it’s very, very rich.  It’s been used by Native Americans for centuries.

So, from our perspective, the casino there on the very end would have profoundly altered the experience of the park.  It would have profoundly altered the feel of the park and the view of the park and the resources of the park.  My colleagues will speak more to the effects on the fish and wildlife as well as the water quality, but from our perspective, the kind of impact of the traffic that would come through—it’s just like if you look at the painting behind you and imagine a casino on there.  That’s Point Lobos.  It completely, permanently alters this park.


My charge as Parks director is to articulate for the public what effects it would have on a park, and our job as a department is to protect these places in perpetuity.  Our first State park was created in 1864 by Abraham Lincoln, and   the language used when he created it was:  This place is set aside for “. . . recreation . . .  inalienable for all time[s].”  And that’s been sort of the spirit that all these State parks have been created.  

There’ve been a lot of threats to State parks in the past, and they’ve all been resolved through creativity.  And so, we looked at this compact as a creative solution to avoiding destroying a State park that is such an extraordinary resource, so that this place is preserved in perpetuity for future generations.  That’s the charge that we have.


So, with that, I’d be happy to answer any questions.


SENATOR FLOREZ:  Thank you.  Any questions, members?


Senator Romero.


SENATOR ROMERO:  Okay, 62,000 annually.  Do you keep data in terms of who comes to the park—ethnic/racial data, income, socioeconomic?  Is there any data that you can provide to me as to who uses this pristine park?


MS. COLEMAN:  It’s a day use park, so we don’t have overnight reservations, because that would be the only place where we would get zip codes.  We don’t collect data by race, and so, I wouldn’t be able to tell you what the ethnic makeup is.  We receive a lot of tourists who are coming up and down the California coast.  And so, this is one of the tourist destinations.


SENATOR ROMERO:  It would be for kayaking.  It would be for what else?


MS. COLEMAN:  Hiking, mountain biking, fishing.  It’s a very popular fishing area.  The whole lagoon that you see is managed by Fish and Game, and my colleague can speak to that.  So, there’s a lot of hunting in that area as well.


SENATOR CHESBRO:  Mr. Chairman, along the same lines . . . 


SENATOR FLOREZ:  Sure.  Go ahead.


SENATOR CHESBRO:  Part of the answer is going to be the same because of the day use answer, but you also have a State park adjacent—Patrick’s Point—that has very well-developed camping facilities.  Do you keep data on where the people come from, even if it’s not ethnic?

MS. COLEMAN:  We haven’t collected data by zip code in the past, but our reservation system, when you sign up, you’re giving information to it.  We’ve been starting to ask whether we could start checking this data for all of our parks by zip code so that we could start identifying who’s coming to our parks from where, because it’s a really good question.  The problem is, they hold the data because it’s a private company.  It’s something we’d have to work out with them.


SENATOR CHESBRO:  The reason I ask that is because—and this is anecdotal, I admit; it’s less scientific than the earlier survey.  But when I tell people I’m from Humboldt County, one of the very first things they say to me is, Oh, I’ve stayed at Patrick’s Point State Park.  Humboldt County people don’t stay at Patrick’s Point State Park.  They walk on the beach and go home at night.  The campgrounds and the parks are occupied by people from all over California; frankly, from all over the country because Redwood National Park is close by, and that’s a national attraction.  And so, there’s people from everywhere.  And as far as the ethnic makeup, I think that’s anybody’s guess.


MS. COLEMAN:  Right.  Every one of you has a park in your district that has got some kind of very special, sort of sanctuary sense to your constituents.  And so, imagine that particular park in your district having a casino put in the middle of it.  You can imagine the outcry that there would be, and that’s what I’m trying to communicate here.  It is far in the north, there’s no question; but it has extraordinary values, and it is of statewide significance.  And my charge as the Parks director is to articulate as well as I can the importance of these places not only for us, but they were entrusted to us by previous generations, and it’s our responsibility to protect them for future generations.


SENATOR FLOREZ:  Great.


SENATOR ROMERO:  But also, as well, too, this is—at least where the casino would have gone—this is sovereign land.


MS. COLEMAN:  Absolutely.


SENATOR ROMERO:  There’s a recognition of that as well.  Is there any concern—and we heard from earlier testimony that they believe that they could have developed this site, preserving the pristine conditions, and still have adopted environmental mitigation.  Do you believe that they would have been incapable to have done so?


MS. COLEMAN:  We don’t believe you could mitigate the impacts of a casino on that State park experience.  And I would defer to my colleagues for the water quality impacts.


If you’ll notice from this image, in the second image, the water doesn’t circulate in that lagoon.  So, there’s enormous water quality implications.  And that was one of the reasons why they’ve also testified that they hit such a wall when they were negotiating with the State, because we kept pushing back because this is such a very sensitive environment.


SENATOR FLOREZ:  Okay.  Any other questions?  And in terms of, Everyone has one in their district, you haven’t been to Bakersfield.


MS. COLEMAN:  Not everybody has a State park, but there is some open space, special area that I think everybody in their district has.  It might even be the local soccer field.  But it’s a place where the public goes and they love and they treasure it.


SENATOR FLOREZ:  I gotcha.


MS. COLEMAN:  And that’s what I’m trying to communicate, because I realize—you know, you’re from the Central Valley.  You’ve got the San Joaquin River Parkway area near you, and if you put a casino in the middle of that, you’d probably hear from some of your constituents.


SENATOR FLOREZ:  Sure.  Exactly.  Especially if it was moved there or near there.  Absolutely.  That’s probably upcoming.

Is there any other comments by the members?  Okay, let’s go on.  Thank you.


MS. SARAH CHRISTIE:  Good evening, Senator Florez and members of the committee.  Sarah Christie with the California Coastal Commission.


I’d like to start by saying that it’s the Commission’s strong feeling that development of a casino at this site would be seriously nothing short of tragic.  We’re very concerned about the unmitigatable impacts that Ms. Coleman spoke about.  The idea of putting a casino on that site is so totally out of character with the remainder of the area, there’s nothing that you could do to mitigate the impacts in terms of the noise, the traffic, the ancillary disturbance.  It simply can’t be mitigated on a global sense.  


On a very specific sense, that site is a small site.  It’s only twenty acres in size.  While it is a sovereign nation, that area of Humboldt County is governed by the Humboldt County Local Coastal Program, and there are some very specific wetland setback requirements, building height requirements, lighting, and offsite sign and other regulatory requirements that apply in that area through the Coastal Commission’s certified LCP.  It would be extremely difficult to meet the requirements of the LCP on that site.  And that goes to Senator Romero’s question about:  Could the environmental impacts be addressed?  


The Commission is the agency that analyzed the EA that was prepared by the tribe that concluded that the environmental impacts would be met, and our analysis of that came to the conclusion that they could not in fact be met.  There were several statements made with no supporting data.  There were conclusions drawn with no supporting analysis.  And so, we are not at all confident that the environmental concerns of that site could be addressed in any realistic way.


Ms. Coleman mentioned the water quality impacts.  The Coastal Commission does have within its jurisdiction the requirement to protect coastal marine waters.  The likelihood of a sewage spill in addition to the nonpoint source runoff from all of the hardscape associated with the development there essentially increases the risk of significant water quality impairment to the lagoon that is just unacceptable.  You’ve heard in earlier testimony today that this is one of the last naturally functioning lagoons left in the State, and we believe it’s of primary, primary importance to protect it.


It’s designated as Environmentally Sensitive Habitat Area under the Coastal Act, which is some of the most highly protected habitat designation in the State.  That being said, we’re very concerned that if the compact were not to be ratified and development were to go ahead, that it would be very difficult for us to protect those resources in the way that the California voters expected that they would be protected when they voted for Proposition 20 back in 1972.  So, the concerns that somehow these environmental issues can be addressed and that it’s just the agencies who are proposing that they can’t—well, we’re proposing that they can’t because we have very specific analysis that shows why they can’t be met.  

Just also to Senator Romero’s concern about agencies don’t necessarily represent the Legislature—the Coastal Commission does have four members appointed by the Pro Tem.  So, we do, in essence, reflect the interests of the Legislature and specifically the Senate.


With that, I’m just going to reiterate that the Coastal Commission strongly, strongly supports the concept of moving the development potential of this casino offsite.  Barstow seems like a logical place to put it, and if we can put this issue to rest, settle the longstanding litigation that’s been going on, and have some assurance that this site will be protected in the manner in which it so richly deserves to be, we think that would be a terrific accomplishment for this Legislature on behalf of the people of California and all of the millions of voters who come to enjoy the coast and the serenity of a coastal experience that the Coastal Act has protected for all to enjoy into the future.


SENATOR ROMERO:  Mr. Chair, can I ask?  Again, too, this statement—Barstow is a logical place to put it . . . 


SENATOR FLOREZ:  Right.  Why is that?


SENATOR ROMERO:  Why is that?  And does the desert deserve any less protections than coast?


MS. CHRISTIE:  Absolutely not, Senator, and I’m glad you asked for that clarification because that’s certainly not what I meant to imply.

SENATOR ROMERO:  Then explain the thing—Barstow is the logical place to put it.


MS. CHRISTIE:  Barstow seems like a reasonable place to put it, given the fact that the city has expressed an interest in having the casino put there.


SENATOR ROMERO:  So, if Blythe tomorrow or Los Angeles tomorrow or Monterey Park tomorrow—if any city says, I want revenue for my city—my god, ship them out.


MS. CHRISTIE:  My understanding of the baseline environmental situation of the Barstow site compared to the baseline environmental situation at Big Lagoon, it seems like a reasonable tradeoff from an environmental standpoint.


SENATOR ROMERO:  I find that answer to be dissatisfactory.  It just seems like I find no reason behind it except, basically . . . 


MS. CHRISTIE:  Well, there’s no endangered species on the site in Barstow, to my understanding.  There’s not the same degree of scenic and visual protections that exist in the LCP.

SENATOR ROMERO:  Anybody who appreciates the desert as I do, I take offense to that comment.  The desert is beautiful.  I hope that one day you can get out there and take a look at it.


MS. CHRISTIE:  And I would agree with you.  It’s my understanding of this particular site, where this casino is proposed to go, that the environmental concerns are certainly less than they are at the Big Lagoon site.  If we’re going to have a casino at one place or the other, it’s the Coastal Commission’s position, as the agency that’s protecting our coast . . . 


SENATOR ROMERO:  [Inaudible.]


MS. CHRISTIE:  If this hearing sparks that effort, I think it would probably be a proud day for California.


SENATOR ROMERO:  [Inaudible.]


SENATOR FLOREZ:  Any other?  So, there’s really no rationale, in other words, other than the environmental baseline—that it’s less in the desert than the other.


MS. CHRISTIE:  And the existing land use protections that specifically apply to this section of the coast—that would all be violated, basically.


SENATOR CHESBRO:  With all due respect to Barstow—Barstow or a pristine, undeveloped lagoon?  You know, I would say that any site ought to have an environmental assessment, and it ought to be looked at from the standpoint of its environmental impact, but I think we’re talking about within the generally urban developed area of Barstow.  We’re not talking about putting it out in the middle of the desert where there’s endangered species that I know of, and nobody has charged that.  The environmental groups, I think—that I hope are still here and haven’t been worn down by this procedure at this hearing—certainly would be concerned if it were being proposed to be put in a place that was of significant environmental sensitivity.  I would be, too, but I haven’t heard that.  

So, simply to throw it out and say it might be as environmentally important as Fish and Game, State Parks, and the Coastal Commission thinks Big Lagoon is, really does not weigh on an equal basis.  If what you say, Senator, is correct, that it is an environmentally sensitive site, then yes.  But nobody’s presented any evidence that I’ve seen or heard to that effect, other than just a general statement that the desert is important.  I agree with you—the desert’s important.  If this were in downtown Eureka where the reservation was located and there’s a tradeoff between one urban area and another, then I think it would be a pretty fair comparison.

SENATOR VINCENT:  Mr. Chairman?  I doubt very seriously if Barstow would like to have that casino if they didn’t have slots.


SENATOR FLOREZ:  That’s one other feature of the environment.


SENATOR VINCENT:  That’s it—the slots.


SENATOR CHESBRO:  And by the way, with regards to understanding the Legislature, I hope it doesn’t cause any trouble with her current employer, but Ruth Coleman worked for the Senate Democrats—for how long?  


MS. COLEMAN:  Ten years.


SENATOR CHESBRO:  Ten years.  Thank you.


SENATOR ROMERO:  That’s a Davis appointment.  It’s a good thing you’ve only come before us right now, though.


SENATOR FLOREZ:  Great.  Thank you.  Go ahead—if you want to go ahead and proceed.


MR. L. RYAN BRODDRICK:  Mr. Chairman, members of the committee, thank you for the opportunity to address you this evening.  I’m Ryan Broddrick, the director of the Department of Fish and Game.  I appreciate the late hour, and I will try not to duplicate.


SENATOR FLOREZ:  Oh, it’s not that late.  It’s 8:30.  I mean, let’s put it in perspective.  I’m sorry if people are having to sit through, but if this had been a ten o’clock hearing in the morning and we were proceeding on it, it’d probably be just fine.  So, go ahead.  We’re moving on.


MR. BRODDRICK:  Thank you, sir.


I’d like to focus on kind of a unique ecological function that the Big Lagoon provides.  We have the 1,600 acres we’re responsible for, for the management of the surface area, the mean high-tide issue, and lagoons along the Pacific Coast and across the California coast; 1,100 miles of our beautiful coast and the entire Pacific Coast that provide a unique ecological function.  And there are functions, frankly, that have been in peril not just in California but across the western United States.

To give you some semblance of why we care about the uniqueness of the Big Lagoon, in addition to the species identified by Director Ruth Coleman—I won’t duplicate those—but October-February timeframe, it’s a critical area.  Over 642,000 shorebirds, migratory birds, use this lagoon.  Now, why do they use that lagoon?  Because of the dynamic of that lagoon:  It’s barred from ocean influence for a portion of the year.  It does breach periodically.  It creates one of these really unique ecosystems that, frankly, we don’t see much in California anymore, but which we have spent an immense amount of time and public interest and public support through various bonds in restoring.  


As an example—not to leave any of them out—but to give you an idea of Bolsa Chica, I was down there two weekends ago, and the wetlands restoration there has been twenty, twenty-five years in the making—__________ expense of the acquisition of the uplands and the tidal restoration of about $200 million when all’s said and done.  The benefits there to marine species, the nursery area for a variety of important economic and recreational fishes, the aesthetic beauty of the area, it’s very much similar to the Big Lagoon, but it’s not surrounded by Huntington Beach.  And yet, the functions of that particular lagoon provide benefits for a broad range of species, both marine, terrestrial, and certainly the aesthetic and humankind; which is, we can’t forget, people need to be able to touch and taste and feel these natural resources to continue to support and have an appreciation for them.

Importantly on the coastal communities that you’ve been watching in the news recently is the declines of salmon populations out of the Klamath.  The role of inner-tidal lagoons and lagoons such as this property is important for nurseries.  It provides a function.  We have been resolute in the department, I think, in a fair fashion of being concerned that because lagoons and natural lagoons—lagoons that breach on their own without intervention of the Corps of Engineers to open up the breaches that we’ve had to do in some other areas—are fairly unique and they are one of the critical environmental rocks or ecological rocks—community rocks—that we’ve built the restoration of anadromous fish on—steelhead, coastal cutthroat, chinook, coho salmon—we have put millions of dollars—you have put hundreds of millions of dollars—the Legislature has directed the department to put hundreds of millions of dollars into the restoration of coastal streams.  


We did not do this.  We recognize that this property is sovereign nation.  We respect and work both in restoration projects and in regulatory processes with sovereign nations as an equal.  When we went to the Attorney General—and this is from the Wilson Administration through the Davis Administration, through the Schwarzenegger Administration, and I have served on all of them—we have been consistent in the message:  We respect the sovereign land issues, but from a broad, statewide policy issue, this particular lagoon is a precious commodity.  The Klamath alone influences the recreation and commercial and aesthetic use of salmon on 700 miles of California’s coast.  

So, it was with those intents—and not to make judgments—but to do our best, as a public trustee agency representing the diversity of habitats that are there, to encourage and to provide technical support and alternatives to the Attorney General.  We are a client of the Attorney General.  The interests we’re trying to serve there, we believe, is in the interest of continuing the legacy that you have all participated in with respect to anadromous fish restoration, with respect to diversity of habitats.  With all due respect to the development issues, lagoons are one of the few habitats that really are kind of a one-tragedy threshold.  We have watched coastal lagoons that have developed invasive species that were in fact toxic.  We’ve had spills where a functional lagoon is in fact terribly deteriorated.  


And so, it’s with an abundance of caution that we did this, but with great respect to the Indian tribe.

SENATOR FLOREZ:  Great.  Thank you all.  Any questions?


Let me ask you, if I could, just Fish and Game—you might have been here earlier when I mentioned. . . . you mentioned that Fish and Game is trying to be consistent through this process, particularly when it comes to sovereignty.  Let me ask you about Yurok and the Klamath.  Is that any less important?


MR. BRODDRICK:  No, it’s not.  In fact . . . 


SENATOR FLOREZ:  Where were you guys during that compact negotiation?  Should the committee say “No” to that because there’s some environmental concerns there?


MR. BRODDRICK:  I’m not familiar with the particulars of the compact issue specifically.  We have been working with the Yurok—the Hoopa and the Yurok—on the restoration on the Klamath, the ____________ through Shasta, the Trinity, but I have not worked in the context of the compacts.


SENATOR FLOREZ:  Okay.  But I guess inequity—as you mentioned, consistency—what makes the lagoon so much more precious than the Klamath?  I know everybody’s got something in their district they like more, but I’m just trying to . . . 


SENATOR CHESBRO:  There’s a town at the mouth of the Klamath.  It’s called Klamath.


SENATOR FLOREZ:  Thank you, Senator Chesbro.  I didn’t know that.


SENATOR CHESBRO:  Well, I’m from the area.  I live there.


SENATOR FLOREZ:  Yeah, I know.  I used to chair the Water Committee as well in the Assembly.


In terms of looking at the Klamath and looking at that Yurok—particularly the Yurok—compact, environmental issues there as well?  No?


MR. BRODDRICK:  I’d have to go to that specific date and time and pull it up.  I briefed for this, and I was familiar with these issues.


SENATOR FLOREZ:  Okay, I got it.  I’m just wondering, as we’re making comparisons—deserts/Klamath; you know, Barstow—they’re all pristine areas that some people think are pristine and some people don’t.  It’s just a question of what levels.  This is important because it’s in front of us, no doubt, and that’s the issue.  But I’m just wondering, as the compacts come through, are we vetting them through the same, if you will, process as we are this compact?  And this compact is the highlight because we’re moving it because of the environmental sensitive nature of everything you’ve just mentioned.  But I’m just kind of wondering where on the pecking order folks are on other parts of the State.  As Senator Romero said, there isn’t a ________ issue, obviously, in Barstow, but on the Klamath, there are significant issues, obviously.  Water issues particularly.  And I’m just kind of wondering if that vetting process takes place for all compacts going through, if you will, the process with you folks.  And it’s a real policy question; a question the committee needs to understand a little better.

Does every compact go through this vetting process with you?


MS. COLEMAN:  I can only speak for State parks.  This is the only one that’s surrounded completely by a State park, and so, our views of it have been very strong.  If they were proposing a casino right in the middle of, say, Anza-Borrego State Park’s desert—you’re absolutely right, the desert is an extraordinary resource and incredibly fragile.  And so, we look to our properties.  As the State Parks director, I’m charged to look out for the State parks, so I don’t go beyond that.

SENATOR FLOREZ:  Okay.  Appreciate that.


MS. CHRISTIE:  And just from the Coastal Commission’s perspective, it’s my understanding that this is the first tribal casino that we’ve ever attempted to assert federal consistency jurisdiction on.  So, I think this is our first experience with the compact.


SENATOR FLOREZ:  And the casino above, we just mentioned earlier?


MS. CHRISTIE:  Again, I can certainly check on that if the committee’s interested, but it’s my understanding that this is the first time that the Commission has exerted our federal—or attempted to exert our federal consistency review authority over the building of an Indian gaming casino.


SENATOR FLOREZ:  Sure.  And to the question I asked earlier—if the tribe now wanted to build its own hotel/resort and no gaming on it at all—what position would that put all of you in?


MS. CHRISTIE:  We would have all the same concerns again.


SENATOR FLOREZ:  You would.


MS. CHRISTIE:  Yes, we absolutely would.  To what extent we would be able to exert our authority over the project to affect the outcome is anybody’s guess.


SENATOR FLOREZ:  The only reason we’re exerting power in this case is those slots that Senator Vincent’s talking about.  In other words, if you want the slots, you’ve got to . . . 


MS. CHRISTIE:  Well, our authority is triggered by a federal action, or a federally approved action, and I’m certainly not an expert on how the Indian gaming gets approved.  But in this case, because there was a federal action being taken by the Bureau of Indian Affairs, that opened the window for the Coastal Commission to exert federal consistency review.


SENATOR FLOREZ:  Gotcha.  Senator Soto, then Senator Romero.


SENATOR SOTO:  I was just curious.  I wonder how much good it would do—I think it would be horrible to do this—but how much information there is on the generation of traffic on all the things that would be a negative towards having the casino in this location; what would be the effects and what would be the results environmentally.  If that casino is open there, what would happen to this area that’s supposed to be left so pristine and so beautiful?  I think we ought to have some figures on it so that it could be more realistically looked at and appraised so that we would know that it really is not a very—well, in my estimation, in my opinion—is not a very good idea to have a casino on that beautiful coastline.  It doesn’t make sense to me.


SENATOR FLOREZ:  Senator Romero?


SENATOR SOTO:  And I’m in favor of casinos, but I think I would draw the line there.


SENATOR ROMERO:  I guess I wouldn’t support a casino to be built here either, but I think it’s a bigger picture for me in terms of what we’re looking at as we bring these contracts forward.  And to some extent, maybe we’re just dealing with the whole tangled history of the State of California.  Senator Florez—Mr. Chair—there’s almost an irony here; that I think here we are, 21st century, European Americans telling Native Americans, You’re going to contaminate the land.  Somehow that just defies, I think, the history in the State of California, and it’s a message to me.  It’s not about Barstow.  It’s not about Big Lagoon.  To a larger extent, it’s almost—who are we at this particular time to send that message, given the history of this State and the contamination that we’ve done in the State of California long ago?  I guess that’s just part of what I’m dealing with right now as well.  


And it’s not directed at you—the three of you—but I think it’s a bigger question that we need to look at when we talk about these lands.  Who are we to say, Stop, you’re going to contaminate the land?  Well, look around us.  California was gone a long time ago.


SENATOR FLOREZ:  Good point.  


SENATOR CHESBRO:  I think there’s a lot left to save.  Quite frankly, I think there’s a heck of a lot left to save.  I mean, a lot has been lost, but I think there’s a lot worth fighting for.  Including the desert.


SENATOR FLOREZ:  And Klamath.


Senator Vincent—yes.


SENATOR VINCENT:  Personally, I think it’s nice.  I think this proposed casino on the beautiful beaches is something that they should talk about.  As a matter of fact, I think it’s a good idea not to build there.  No question about it.  


But I also would like to say that Mr. Virgil Moorehead, tribal chairperson of Big Lagoon—I would like to tell him, even though they don’t have a casino here, they’re going to do very well in Barstow.  Very well.  So, everybody should be happy on this deal.  Everybody should be very happy on it.  I want to play some slots there myself.  [Laughter.]

SENATOR FLOREZ:  Got your first customer.  


Thank you all.  We appreciate it.  Thank you for sticking around.  I appreciate it.


SENATOR CHESBRO:  Mr. Chairman?  As they’re leaving, just let me say—fortunately, I think the respect level increased, but other comments were made about environmental agencies and their connection to the Legislature.  I just want to express my utmost respect for all three agencies in their roles in protecting the natural resources of this State and each of you for your leadership in those agencies.  I called each agency up and raised hell when I disagreed with you, but I think on the whole you play a very, very important role.


SENATOR FLOREZ:  Thank you.


Okay.  Let’s have our “Environmental Panel” come up.  This is our last panel of the evening.  Thank you, members.  Thanks for joining us.  


Let’s go ahead and begin.  Any order.  Just introduce yourself, and then we’ll go from there.


MR. RUSKIN HARTLEY:  Mr. Chairman and members of the committee, thank you for inviting Save the Redwoods League to testify on this compact.  My name is Ruskin Hartley, and I’m Save the Redwoods’ conservation director.  I have a four-minute version, and I have a one-minute version, so I’ll give you the choice as to which . . . 


SENATOR FLOREZ:  Your choice.  We’re not going anywhere.  Go ahead.


MR. HARTLEY:  I’ll do the three- or four-minute version.


SENATOR FLOREZ:  You got it.


MR. HARTLEY:  Let me tell you a bit about Save the Redwoods and why we are involved in the effort to protect Big Lagoon.


Save the Redwoods League was founded in 1918 and has been instrumental in acquiring more than six of every ten acres in California’s State redwood parks.  Save the Redwoods also works to protect fragile nonforest ecosystems and unique coastal habitats associated with the redwood forest and also to ensure the public can continue to experience these special wild places.  Big Lagoon is exactly such a place, as I think you’ve heard this evening.  

We’re involved in this compact for three reasons.  First, the Big Lagoon Rancheria is a sovereign nation that has both development rights at Big Lagoon and under State and federal laws is entitled to develop a casino at Big Lagoon.  It is our assessment—and I think the assessment that you’ve heard from the agencies—that the development of such a casino would do irreversible harm to truly unique, rare, and irreplaceable natural habitat in California.  Second, the compact is an enforceable agreement between the State of California and the tribe that will preserve this valuable and scenic place.  And third, if this compact is not ratified, it’s clear we can all clearly anticipate the development of a casino on one of the last places a casino should be sited, as I hear some of the committee members echoing.


Every year people travel to the Northern California coast to experience its ancient redwoods and wild coastlines.  Most travel along the Redwood Highway where Big Lagoon—the southernmost of a string of three beautiful lagoons greet some at the gateway to greater(?) national and State parks—itself is an International Biosphere Reserve and World Heritage Site.  I think Director Coleman noted about 62,000 visitors to this place, but I think we need to put it in context of what’s happening north and the investments that are being made there.  In the fading light of day with the sea mist hanging low over the lagoon, it is a refuge of undeveloped calm, far from the lights, noise, and bustle of urban life. 


Our interest in Big Lagoon dates back to the 1920s; actually, the genesis of the State park system.  In 1928, the renowned landscape architect Frederick Law Olmsted, Jr., identified this stretch of coast that included Big Lagoon as, and I quote, “a most impressively beautiful coastal scenery to be seen from any improved State highway in the whole length of California.”  And again, I believe you got a picture of Point Lobos behind you, and that was one of the other points that he had identified in those surveys.  

Guided by that survey, Save the Redwoods began its work in the Big Lagoon area with the acquisition of 390 acres in 1930, and it became the introduction to Save the Redwoods’ larger projects on Prairie Creek just north of Orick.  Since that time, we have purchased more than 2,500 acres from willing sellers to protect the critical scenic landscape and habitats of Big Lagoon.  I think Director Coleman passed a map around to you, and you’ll note on that that today, almost the entire shores of Big Lagoon are protected in either Humboldt Lagoon State Park or Harry Merlo State Recreation Area.  In addition to its scenic values, Big Lagoon is one of California’s few remaining undeveloped coastal lagoons.  And I won’t go into that because the director of Fish and Game spoke to that very well.


But I would like to just conclude to note the executive director of Save the Redwoods League, Katherine Anderson, has been actively involved in searching for all potential options to relocate the tribe’s right to establish a casino.  Save the Redwoods has invested significant time and energy in this project.  After exhaustive efforts by many, both inside and outside the government, it is clear that this compact is the last best solution to preserve Big Lagoon, thereby protecting more than 75 years of painstaking work to protect this beautiful stretch of California’s coastline. 

So, thank you for your attention this late in the evening, and I’d be happy to answer any questions.


SENATOR FLOREZ:  Thank you.


Okay.


MS. TRACI VERARDO:  Thank you, Mr. Chair and members.  Traci Verardo, legislative and policy director for the California State Parks Foundation.  And I appreciate the chance to speak.  We’re a membership and advocacy organization of 75,000 Californians who support our State parks and want to see them open and accessible.

And let me just say, although we may be relatively new to this issue compared to others, like Save the Redwoods League, our organization throughout the State is involved in protecting our State parks from threats.  At Anza-Borrego Desert State Park, we’re working to try to prevent electricity transmission lines through the park.  At San Onofre State Beach, we’re trying to protect a toll road from going through the park.  We’ve identified throughout our 278 State park system, there are 115 current threats—and they evolve on a day-to-day basis—current threats to over 73 of our State parks.  Certainly, some are more egregious and damaging than others, and we think a casino in the middle of three State parks is certainly an example and meets the qualifications of an egregious development proposal affecting our State parks.


Director Coleman mentioned the visitors to Harry Merlo.  Of the three parks in the area—Harry Merlo State Recreation Area, Humboldt Lagoon State Park, and Patrick’s Point State Park—there’re actually annually over 365,000 people—Californians and out-of-state tourists—who go to these three parks to take advantage of the recreation opportunities.  In these three parks, we know that there is camping, hiking, kayaking, wind surfing, boating, whale watching from the bluffs at certain times of the year, picnicking, and a variety of other low-cost recreational activities offered in these areas.


You’ve heard already some of the environmental impacts that would happen with the development of a casino, and without judgment—it’s just a matter of history—we know that development at the edge of a waterway is likely to produce—well, almost certain to produce—nonpoint source pollution as well as increased phosphates and nitrates from water treatment and sewage treatment systems that would be required of a casino.  So, again, without judgment, we do believe that is, of course, of history and it’s something that we should all be working to prevent.


We support the compact, again, because it preserves these three State parks from the kind of development that would really damage not only the ecology of the area, but the visitor experience of the 365,000 people who come to these State parks every year.  We believe this is a situation unlike many others—that we continue to fight on a daily/weekly/monthly/yearly basis of our State parks—where there is an agreement that has been negotiated that preserves both the protection of these sensitive lands and the right of an organization and a tribe to have economic self-sufficiency and sovereignty, which I know from previously in this conversation was a concern—is a concern—of this committee.  We think this is one of the few examples where a negotiated settlement can balance, and in the Legislature’s view can balance, the competing interests of protecting and preserving our natural resources and infrastructure for the future—which is part of the charge of our State government—and allowing sovereign nations to have some ability to provide for economic self-sufficiency in a way that doesn’t damage the rest of the State.


For these reasons, we urge the committee to support the compact, and we’d be happy to answer any questions.


SENATOR FLOREZ:  Any questions, members?


Pete.


MR. PETE PRICE:  Thank you, Mr. Chairman.  I’m Pete Price with the California League of Conservation Voters.  I’m as happy as everyone else is, I’m sure, that I’m the last speaker of the night.

SENATOR FLOREZ:  We still have public comment.


MR. PRICE:  I’ll be very brief.  I want to first say that CLCV, and I think environmental organizations in general, appreciates the work over the years that the Davis Administration did, the Schwarzenegger Administration has done, and the Big Lagoon Rancheria has done to come up with, as Ruth Coleman called it, simply a creative solution.  Just dealing with the facts on the table; one of which includes this Big Lagoon, which is a unique site, and trying to solve it as best we can with all the different factors, particularly given that we are dealing with another sovereign nation and dealing with them on that basis.

You have not seen, certainly, the California League of Conservation Voters casually asserting that this site or that site where a casino might be sited ought to be protected.  It’s not because we’re unaware of those sites or not concerned about them.  I think it’s for two reasons.  Number one, because these sites are on tribal lands, and we recognize the sovereignty of that, it’s really not in our place to engage in that to a great degree, I think.  Although there are other stakeholders here who would like environmentalists to always step up and say, Oh, that’s a pristine site; save that, we’re not doing that.  You haven’t heard us speak up about the other three or four casino sites in Humboldt County or any others; not because they’re not valuable lands one way or another.  But Big Lagoon really is kind of a cut above.  It may not be the only site in the State that meets that test, but it is one on the table today that is unique and pristine, and it’s for that reason that we’ve taken a stand to protect the Big Lagoon.  A lot of environmental groups have been concerned about Big Lagoon for a long time, so we’ve seen this as a rational and, all things considered, good solution, certainly, to protect Big Lagoon.


I’ll just say in closing, Mr. Chair, that I’ve sat here through the entire hearing.  I’ve been very impressed with the vigor and the agility you’ve used to pursue your line of questioning tonight.  We hope and expect that you’ll use the same vigor and agility to come up with a solution that protects Big Lagoon.


SENATOR FLOREZ:  Good point.  Thank you, Pete.  Any questions from members?  Thank you.


Okay.  We’ve now reached that time.  Is there anyone from the public that would like to make a two-minute statement?


MR. JACK GRIBBON:  Mr. Chair and members, my name is Jack Gribbon.  I’m the California political director for the Hotel Employees and Restaurant Employees International Union, now called UNITE HERE.  

We are very, very much in support of this particular project for a whole number of reasons.  But the most important one, the one that we can speak to, is that this tribe, in its wisdom, has made a decision to be a positive for the community of Barstow and also a positive for the larger industry, I believe, in California by agreeing to certain standards of worker’s rights that are beginning to create an emerging standard in this industry, where no longer is the healthcare for the tribal gaming industry in California on the backs of the taxpayers.  No longer are workers in the tribal gaming industry unable to have the respected voice on the job.  This tribe, along with a number of other tribes in this State, has agreed to that approach.  We think it’s extraordinary.  We think it’s wonderful.  We think it’s something that you should support.  And we think it’s something that will work to the benefit of the City of Barstow long term by having good jobs; jobs that provide good benefits, jobs where people can feed their children, put roofs over their heads, and live a life with dignity.


For all those reasons, we would respectfully request that you support these compacts.

SENATOR FLOREZ:  Thank you.


SENATOR ROMERO:  Can I ask a question of Jack Gribbon?  If the worker’s rights provisions were not included in this compact, you would not be here.


MR. GRIBBON:  That’s correct.


SENATOR ROMERO:  So, the concerns that I’m raising specifically are in terms of reservation shopping.


MR. GRIBBON:  I understand that.


SENATOR ROMERO:  So, you understand those concerns.


MR. GRIBBON:  Yeah, I do, Senator Romero, but see, here’s what I don’t understand.  What I do understand is that each compact in the State of California is something that the Legislature gets to ratify or not, and that within the process of deciding whether or not to ratify those compacts, you are able to vote up or down on the merits of each individual compact. 


What I hear you saying, Senator Romero, is somehow ratifying this compact, if it makes sense for the reasons that I described, for the reasons that the tribe described, for the reasons that the city described, for the reasons the environmentalists described, what I’m hearing you say is that if it’s ratified for any of those reasons, somehow that has an impact on Los Angeles or some other parts of the State, when, in fact, if there was a compact that had something to do with, for instance, Monterey Park, you would have equal ability to vote that down because it doesn’t have merit, just as you have the ability to vote this one up because it does.  

So, I don’t understand that doing something that makes sense to everybody involved in this—everybody—somehow that has an impact on the ability to get a casino in Monterey Park.  I don’t get it.


SENATOR ROMERO:  But that’s where I disagree with you.  I don’t think that there is a benefit to everybody.  I guess maybe mine is more philosophical.  And you and I have had this conversation already in my office.  I do not believe that we should be engaged in moving tribes in order to find slots.  The propositions that were voted upon were to support Indian gaming on Indian land.  I do not believe that the voters voted to say, And if and when certain people say, ‘Wait, you’ve got to mitigate this, this, and that,’ we’re going to ship you across the State.  I do find that offensive.  I don’t think it’s what the electorate wants, and for those basic reasons philosophically, I will not support this compact.


MR. GRIBBON:  I understand that, but at the same time, there are many laws in the State of California that have been passed, and often—often—as our elected representatives up here in Sacramento, you have to make decisions about the policies that are impacted as a result of those laws being passed.  That’s why we elect you.  That’s why we ask you to sit and being able to look at this and look at:  Is there a city that prospers?  Is there a pristine area that doesn’t get ruined?


SENATOR ROMERO:  And is there a Pandora’s box that’s opened?


MR. GRIBBON:  And that’s the one that most puzzles me, because again, every single individual compact must be ratified.  If you like it in Barstow, you can vote up.  If you don’t like it in Monterey Park, you can vote it down.  I don’t understand the Pandora’s box.  I just don’t understand it. 


SENATOR FLOREZ:  Well, it’s very simple.  The Governor gets to—and Mr. Kolkey isn’t here now—but if you allow a precedent-setting environmental issue, there will be others. 


You don’t think there’ll be others?


MR. GRIBBON:  Senator Florez, I have every belief that if there are compacts that you don’t care for, you will stop it.  I have every belief.  I don’t believe that . . . 


SENATOR FLOREZ:  I don’t think that’s what Senator Romero’s referring to.  What Senator Romero is referring to is a signal to the Administration that environmental issues that can move tribes 700 miles, 100 miles, 50 miles, 300 miles—I mean, that’s the precedent issue.  It’s the signal.  We signal each other here.

MR. GRIBBON:  Yeah, but look, it doesn’t take away your opportunity to vote up or down on any . . .


SENATOR FLOREZ:  I’m not arguing that.


MR. GRIBBON:  But that’s the real argument, Senator Florez.


SENATOR FLOREZ:  No.


MR. GRIBBON:  It is.  You might vote on a tax increase tomorrow.  It doesn’t mean you’re going to vote on every tax increase that comes in front of you.


SENATOR FLOREZ:  Do you think we should spend five hours because we’re signaling to the Administration that every compact that has an environmental issue, this committee should sit for five hours and debate that and ultimately, as you say in many cases, vote it down?  Do you think that’s a good use of the committee’s time?


MR. GRIBBON:  Well, you certainly have the right to have hearings as long as you think the hearing needs to go.


SENATOR FLOREZ:  Why would we if the signal is to the Administration to open up the environmental Pandora’s box, as Senator Romero said?  Aren’t there other issues?  We’ve got alcopop issues; we’ve got alcohol issues; we’ve got racetrack issues.  We’ve got a whole host of things.  I mean, the question simply is:  What’s the signal from the Legislature on off-reservation gaming?  That’s what Senator Romero’s talking about.


MR. GRIBBON:  I understand, and what I would respond is, is that you could also vote on this compact, approve this compact, and send a message also back to the Governor about what standards that you approve of.  Perhaps you do approve of these standards, but in a different situation—Monterey Park or whatever—you wouldn’t.  And you know that better than I do, Senator Florez. 


SENATOR FLOREZ:  Obviously, we set precedents every day in terms of labor negotiations.  Should we look at every prevailing wage issue by industry, or do we just vote, in essence, on how we stand on prevailing wage throughout the industry?  Do we look at it one by one?


MR. GRIBBON:  Well, again, Senator Florez, you can do whatever you deem necessary for the particular issue, but I think on this one you should be looking at the merits of this one as opposed to a different one.


SENATOR FLOREZ:  That’s what we’re doing.  Thank you.


Yes.  Mr. Perry.


MR. RANDY PERRY:  Mr. Chairman and members—Randy Perry with Aaron Read & Associates, on behalf of the San Bernardino County Safety Employees Benefit Association (or SEBA), representing 3,200 peace officers in San Bernardino County, in opposition to the concept of this hearing.  And then also PORAC, representing 57,000 peace officers in California.  

Their opposition is generally conceptual, and that is that both of these organizations fully supported 1A and 5.  They thought that the tribes should have the ability to have gaming on their own lands.  They feel conceptually that this goes outside of what was voted on, and they have concerns about the fact that peace officers have spent decades working with their local tribes in their areas.  San Diego—they’ve had troubles.  They’ve had very good working relationships.  It depends on what part of the State you go to.  But they’ve been together, working together, for a long, long time and working through those problems they’ve had in terms of jurisdiction:  Can a peace officer go onto the tribal land or not?  They have to have agreements set up ahead of time.  So, they really have been working for many years with these tribes.  And I think one of their concerns, besides the issue of the fact that this is outside of the two initiatives—in their opinion—is that anytime a tribe can generally just move to another part of the State due for any reason, that their concern is they have no relationships with these tribes.  They would have to start completely over.  They have to start the whole issue of jurisdiction with them.  And so, those are general concerns that they have.  

I know just in San Bernardino alone, there was one city and one tribe.  The city chose, because of the Public Law 280, that they chose not to be the law enforcement or provide any law enforcement services to this tribe; therefore, it fell onto the sheriff right way, the San Bernardino sheriff.  Deputy Sheriffs Association is concerned with that.

SENATOR FLOREZ:  Thank you, Mr. Perry.


Mr. Blonien.


MR. ROD BLONIEN:  Mr. Chairman and members—Rod Blonien representing Bay Meadows Racetrack, Los Alamitos Racetrack, Commerce Casino Card Club, and Hollywood Park Casino Card Club.


First of all, I’d like the record to reflect that at the beginning of this hearing, Bob Alvarez was clean-shaven.  [Laughter.]


SENATOR FLOREZ:  That’s a very astute observation.


MR. BLONIEN:  Secondly, I’m not here to cause heartache for the people of the Big Lagoon Tribe.  But I would like to just briefly state my continuing concerns with respect to the impact that tribal casinos have on horseracing and card clubs. 

In terms of horseracing, as Senator Vincent has articulated already, they do have impact.  Sometimes it’s only satellite wagering facilities; other times it has impact on the racetrack.  Currently, California Thoroughbred Owners are recovering less than half the cost of just maintaining the horse at the track, which doesn’t begin to take into consideration the investment in the animal.  We are losing horses virtually every week, every month.  People are going to other states where the purses are larger.  And as I indicated at the last hearing, recently I had a meeting with the gentleman who was the owner of Oaklawn, which is considered a second-rate track in Arkansas, and he was bragging that next year, the purses in Arkansas are going to be greater than the purses at Santa Anita during their winter meet, which next to Del Mar is the most profitable and the meet that has the best handle in the State of California.


In terms of card clubs—prior to 1999, we had over 300 card clubs.  Today we have less than 100.  Not far from Barstow is the town of Adelanto that at one time had a card club that had twenty or more tables.  San Manuel basically put them out of business.  And there are card clubs in other places in the State—Chico, and I could go on and name half a dozen other cities—that have gone out of business because they can’t compete.

And ironically, at the time when Texas Hold‘em and some card clubs are having very good years, other clubs have to, day after day, turn patrons away because they can’t accommodate them because of the moratoriums in the law relating to the expansion of gambling.  A club here in town—Capital Casino—last Saturday night had thirty people waiting to sit down and play, and they could only accommodate 49 people at their tables.  There were many, many other people who got up and left.  On Sunday they have a tournament.  They sign up for the tournament.  It begins at 8 a.m.  By 8:15 they are filled, and they can’t accommodate anymore people.  And the tournament doesn’t begin until noon. 


Again, I’m not here to cause heartache to the Big Lagoon, but someone at some point has to stand up and say we have to do something for the other legal forms of gambling that are in the State that are being impacted.  We hope that that day comes soon.

Lastly, I would like to throw a big bouquet to Dan Kolkey.  I think this compact is probably, from a technical standpoint, the best one he’s ever done.  It has a much better definition of gaming machine—gaming device.  Compacts that came through last year arguably could even include pinball machines the way that was so broadly written.  In terms of the exclusivity area, it’s limited to forty miles.  We had compacts come before the committee last year that included three counties.  It was a tribe in San Diego that said that their exclusive area also included Orange County and Los Angeles County.  I mean, it’s pretty broad.  What does it take in—about 12 million people?  Wouldn’t you love to have the exclusive dealership for Ford automobiles, Coca-Cola, some product in all those counties?  A number of other aspects.  

I think this was a good effort on the part of Mr. Kolkey, but we really would encourage him to try and negotiate something to offset the impact on other legal gaming industries in the State of California.


Thank you.


SENATOR FLOREZ:  Senator Vincent—a question.


SENATOR VINCENT:  Mr. Blonien, as I think back—I don’t remember exactly what date is was, but I remember when it happened—where we were talking about the horseracing industry and we were talking about gambling in general.  I think there was something on the ballot about giving the tracks slot machines, I recall.  I think Bay Meadows was going to get them.  Golden State.  Hollywood Park.  Some others.  But a lot of money was spent against that, wasn’t it?  A lot of money.  Who spent it?

MR. BLONIEN:  Well, the tribes—the gambling tribes.


SENATOR CHESBRO:  Mr. Chairman?


SENATOR FLOREZ:  Yes.


SENATOR CHESBRO:  Before we wind up, I want to thank Virgil Moorehead for, I think, doing a much better job of speaking for his people than the chairman or representatives of other tribes.  I want to thank him for hanging out, sticking with us, along with the environmental agency representatives and the environmental groups in order to make sure that in spite of everything, this turned into some semblance of a fair hearing.  It’s like a news article, you know:  You’d better not read the headline; you’d better read to the end of the article if you want to get the whole story.


SENATOR FLOREZ:  Great.  And I want to thank everyone for coming as well.  We very much appreciate the testimony, and we’ll adjourn at exactly 9:00, Senator Romero.  And I want to thank all the Democratic members for being here.  And Richard, thanks for representing all the Republican members here tonight as well.

We’ll adjourn the hearing.  Thank you.
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